This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


.1^'    * 


'.6 ■•••^  *,■,'■ 


f.'m: 


l'-^^» 


^^?^v  -  "- 


r.t,.t'j*'fi! 


^  y 

^ 


^> 


\ 


^   E  ?  O  R  T    S  I,iC 

y     ADJUDGED     CASES  H/ 


/ 

IN   THE    COURTS   OF 


CJancerp,  3Btins  0  Bmcl),  Common  ^Uas, 

From  Trinity  Term  in  the  Second  Year  of  King  George  1. 
to  Trinity  Term  in  the  Twenty-firft  Year  of  King  George  IL 

Taken  and  Colkaed  by  the  Right  Honourable 

Sir    JOHN     STRANGE,    Knt. 
J^ate  Master   of   the   Rolls. 


The  THIRD  EDITION,  with  Notes,   and  Additional  Reference* 
To  Cotemporary  Reporters  and  Later  Cafes  : 

By  M  I C  H  A  E  L  N  O  LA  N,  of  Lincoln's  Inn,  Efq; 

BARRISTER    AT    LAW. 


IN    TWO    VOLUMES. 
V  O  L-    L 


LONDON: 

PRINTED    BY    A.   STICA/IAN    AND    yf.    WOODFALL, 
lAW-yRINTeRS    TO    THE    l^Vfti's    MOST    fiXCBLLCNT    MAJSSTr; 
FOR  O.  C.  AND   J.    ROBINSON,   ^.    OTRIDGE    AND     SON,    A.    STHAHAK 
S.  HATES,     E.  AND  R.  BROOKE,      F.  AND    C.    RIVINGTON,     T.    PAYNB 
J*  BUTTER  WORTH,    OGILVY  AND    SPEARB,    W.  CLARKE  AND  SON, 
T.    N*    LONGMAN,     CADELL  JUN.  AND    DAVIES, 
AND   R.    PHENEY. 


*795- 


JUL  23  IvDl 


TO    THE 
RIGHT      HONOURABLE 

^LLOYD    LORD    KENYON, 

BARON  OF  GREDInGTON, 

IN  THE  CX)UNTY  OF  FLINT, 

LORD  CHIEF  JUSTICE  OF  ENGLAND, 

THIS  EDITION 

OF  SIR  JOHN  STRANGE'S  REPORTS, 

IS. 
fWTTH   HIS  LORDSHIP'S   PERMISSION.) 

MOST  GRATEFULJ.Y 
AND 
RESPECTFULLY  DEDICATED, 
BY  HIS  LORDSHIP'S  MOST  OBEDIENT 
AND  OBLIGED  HUMBLE  SERVANT, 

MICHAEL    NOLAN. 


Vol.  L  .A  a 


PREFACE 

TQ     THIS 

THIRD    EDITION, 


TH  E  pre£bit  edition  of  Sir  John  Strang^ % 
Reports  has  tMen  printed  from  the  origi*< 
nalonein  folio,  with0ut  any  alteration  either 
in  the  text  or  in  the  marg^l  references  made 
by  the  firft  editor.  Owing  to  mifinforma* 
tion  I  did  not  meet  widi  the  fecond  edition, 
which  is  in  odavo,  until  I  had  proceeded  fb 
far  in  the  prefent  undertaking  as  to  have 
committed  part  of  the  work  to  prefs.  Upon 
examination  however,  I  have  foimd  my  mi& 
take  not  to  have  been  of  any  material  confe- 
quence,  as  there  is  nothing  that  is  to  be  met 
with  diere,  which  has  not  been  infened  here.  It 
differs  indeed  from  the  firft  only  by  point* 
ing  out  additional  cotemporary  reports  of  the 
fame  cafe,  in  which  it  is  not  always  ZQ^ 
curate;  by  referring  to  fbme  deciiions  more 
recent  than  thofe  of  our  author,  and  by  adding 
a  few  notes,  which  fb  far  as  they  have  been  pre« 
fenredi  are  diftinguiihed  in  the  prefent  edition. 
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The  edition  now  offered  to  the  Profeflion  will 
be  found  tm  differ  from  the  two  that  have  pre- 
ceded it  in  the  following  circumflances :  Many 
of  th£  margilial  abftrads  6f  th6^  feveral  reports 
have  been  altered  where  they  did  not  feem  to 
exprefs  accurately  thefa^a,  or  the  event  of  the 
cafe.  Several  have  been  likewife  added  of 
points  and  opinions  left  unnoticed  by  the  for* 
mer  editors;  aiict  both  diefe  alterations^  and 
additions  have  been  transferred  into  the  index, 
in  which^  a  number  of  references  between  fuch 
titfe^f^  cofre^;i«^  in  their  ru1>jed'  have  been 
alib  infeited 

in  the  notes  wKicH  feave  jW^lle^  (h^te  Vo- 
lumes ^o  mudbi  lyeydnd  the  liie  6f  foHnet 
e^PiCidns  t&e  reader  wilt  find  fbnie  ^hicU  add 
a.value  to  the  book  it  couH  not  have  other- 
wife  pefferfed.  ^cy  arie  ^prirxted  in.  haticf^  and 
nny  be  relied  upon  as  authority.  •Did  t  con- 
ceiti?  myfelf  at  liberty  to  indul5;e  my  perfbhal 
feeKus^  I  fhbald  haften  to  declare  the  quarter 
ftbm.  whehce^  they  originated^  and  the  circum- 
ftifiMi  tinder  wdiii^  they  wet e  itommunicated, 
Btet  I  ami  toiftpreHttd  to  fibdec^  kft  I  fhould 
t^btintt  th^  gdOdn^s  to  which  I  ftand  fo  much 
ihdfebted.  A  if^ilh  to  give  encouragonent  to 
iMaftty  is  ever  mod  wartnly  felt  by  perfbn? 
^  who  itt  tnoft  eminent  for  takntft,  erudition, 
and  virtufe.  High  ftation  can  not  repters  this 
deftre,  but  adds  the  merit  of  condcfcencion  to 

that  of  benevolence* 

I  In 


PREFACE. 

In  the  ranaining  notes,  it  has  been  my  firft 
obje^  to  clear  up  tho£b  few  paflages  in  which 
the  author,  from  his  concifenefi,  is  liable  to  the 
imputation  of  obfcurity,  and  to  mark  thoie  (till 
fewer  places  in  whidi  he  feems  to  have  fallen 
into  ernn*^  I  have  tborefore  endeayoured  to  point 
out  inch  variations  between  him  and  other  co- 
temporary  reporters  in  their  (latements  of  the 
cafe,  or  detail  of  the  judgment,  as  appeared  to 
me  to  be  material.  To  enable  me  to  do  this, 
I  have  had  the  pre&nt  work  carefully  com- 
pared with  aU  the  printed  reports  of  the  fame 
period,  and  caufed  thofe  places  in  which  the 
fame  cafe  is  to  be  found  in  other  books,  to  be 
noted  in  the  margin.  I  have  had  the  benefit 
likewife  of  a  coll^don  of  fome  of  them  with  a 
manuicript  of  great  authority,  through  the 
fiiendfhip  of  a  Gentleman  not  lefi  noted  in 
the  profcQion  for  his  learning  and  candour, 
than  for  his  amiable  condud  in  private  life. 

My  next  obje<£):  has  been  to  point  out  fuch 
changes  as  have  been  made  in  the  law  by  fub* 
&quent  ads  of  the  legiflature,  and  to  (hew 
how  far  the  reports  given  here  have  been  con- 
firmed or  illuftrated,  or  over*ruled  by  more 
modem  decifions.  With  this  view  I  have  cited 
in  the  notes  fiich  cafes  as  go  diredly  either  to 
eflabiiih  or  overturn  them,  and  have  in  ge- 
neral marked  them  as  fuch*  I  have  alfo  put 
down,  without  remark,  fuch  ^s  I  have  con- 
ceived to  fupport  or  impugn  by  the  principle 
A4  of 
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of  their  dcterihiiiatioh,  or  by  the  reaibnlng  of 
the  Judges,  the  authority  of  that  cafe  upon 
which  the  note  is  intended  as  a  comment. 
But  it  will,  I  truft,  be  found  that  I  have  not 
ufed  this  liberty  immoderately,  or  quoted 
many  cafes  which  do  not  bear,  with  fome  de- 
gree of  clofenefs,  upon  the  queftion  at  which 
they  are  pointed.     Where  nice  diiKn<flion8  be- 

'  tween  the  of  iginal  cafe,  and  other  determina- 
tions, atife  from  fuch  tninute  alterations  of  cir- 
cumftances  as  might  foihetimes  confufe  the  more 
inexperienced,  and  even  partially  efcajie  the 
memory  of  the  more  learned  part  of  the  pro- 
feflion,  I  have  thought  it  rood  convenient  to 
flate  theie  exprefsly.  By  this  means  I  have  endea- 
voured to  infert  mod  of  thofe  decifions  which 
may  be  thought  materi  al  to  the  general  fubjefl  of 
the  report,  and  yet  to  avoid  perplexing  the  reader 
by  betraying  him  into  an  examination  of  cafes 
which  might  not  prove  immediately  appoiite  to 

"  the  point  under  his  contemplation.  In  fome 
inftances  I  have  exceeded  this  limit,  and  ven« 
tured  to  (late  the  leading  principles  of  diftinc- 
lion  upon  particular  branches  of  the  law,  and 
to  arrange  the  principal  authorities  to  be  met 
with  in  our  books  \ipon  the  fubjedl,  as  they 
feem  to  come  under  them.  I  have  not  been 
without  fome  hope  that  thefe  abftrafts  may  be 
of  ufe  even  to  gentlemen  eftablifhed  in  the 
ProfelTon,  by  enabling  them  to  find  fpeedily 
what  the  preffure  of  bufinefs  will  not  always 
2  jpermit 
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permit  them  to  fearch  for  minutely  through 
the  feveral  books  of  reports.  But  ihould  I 
have  flattered  myfelf  too  far  oh  this  head,  yet 
as  the  paging  of  the  former  editions  is  pre- 
lerved,  my  efibrts,  although  they  may  not  be 
confidered  as  making  the  prefent  edition  fupe- 
rior  to  thofe  that  have  preceded  it,  cannot  bt 
iuppoled  to  render  it  inferior. 

Such  is  the  plan  upon  which  I  have  endea- 
voured to  execute  this  edition.  In  fubmitting 
it  to  the  judgment  of  the  Profeflion,  I  cannot 
but  feel  a  confiderable  degree  of  folicitude.  I 
am  aware  that  in  the  labour  of  an  editor,  there 
is  a  degree  of  tame  perfeverance  and  patient 
correflnefs,  which  in  its  molt  fuccefsful  efforts 
is  held  beneath  approbation.  When  a  writer's 
fituation  is  fuch,  perhaps  his  wifeft  fhelter 
from  cenfure  b  in  the  concealment  of  his 
name,  for  that  which  mankind  eftimate  but 
meanly,  if  well  performed,  they  will  condemn 
vehemendy  if  imperfedlly  done.  I  can  not  hide 
from  myfelf,  much  le(s  from  gentlemen  better 
verfed  in  legal  inveftigations,  that  many  of  my 
inquiries  will  feem  lefs  accurate  than  thofe  of 
more  fortunate  diligence,  and  that  many  of  my 
opinions  may  be  condemned  as  erroneous.  But 
in  judging  of  my  deficiencies,  it  will,  I  hope, 
be  coniidered  that  the  cafes  reported  in  thefe  vo« 
lumes  are  very  numerous,  and  the  nature  of  the 
law  contained  in  them  extremely  various.  That 

a  work 
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9  work  of  iiich  length  muft  either  be  con* 
(tinoed  at  leafbxu,  when  the  mind  it  in  very 
difieitnt  ftate8  of  energy^  or  be  procraftiaated 
ia  its  coacluGoa  to  a  period  diihnt  and  un- 
certain* That  if  I  have  attempted  more  th^i 
faUs  ftriifUy  within  the  province  of  aa  editor, 
ia  wder  to  render  die  book  more  perfi^  and 
have  failed ;  (till  dk  attempt  was  laudable  in 
its  conception,  and  had  it  been  well  executed, 
would  ha;v«  beco  of  ierrict  to  the  PrefefliaDe* 
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JOHN   STRANGE, 


PREFACE 

TO    THE 

FIRST    EDITION. 

TH  B  profeffion  of  the  law  is  already  fo 
overburthened  vnih  reports^  that  I  think 
it  neceflary,  that  every  man  who  prepares  any 
thing  of  this  kind  for  the  prefs,  fliould  give 
Shmc  very  pardcular  reafbn  for  his  doing  fa 
And  my  reaftn  is  this; 

Having  during  the  firft  years  of  my  attend^ 
ance  at  Weftminft^-baU  been  pretty  diligent 
and  eza£t  in  taling  and  tranfcribing  notes ;  I 
foon  fiimd,  it  introduced  me  to  the  honour  of 
having  them  borrowed  and  tranfcribed  by  feve* 
lal  of  the  Judges,  and  others.  By  this  means 
diey  came  into  the  hands  of  a  Gentleman,  who 
had  a  fervant  fb  corrupt,  as  clandeftinely  to 
make  feveral  copies,  and  fell  them  to  perfons, 
who  had  not  the  honour  to  deliver  them  up^ 
when  the  villainy  was  detedted.  This  put  me 
under  an  apprehenfion,  that  I  fliould  foon  fee 
fome  of  them  in  print.  And  as  many  of 
them  were  only  arguments  in  caufes  never  ad* 
judged,  and  therefore  of  no  uie  to  the  publick; 
I  thought  it  neceifary  to  feledl  chefe  which 

were 
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were  adually  adjudged,  and  colled  them  toge- 
ther, that  J  might  at  ever  ,£>  fhort  a  ifaming 
have  it  in  my  power,  by  printing  a  gemiine,  to 
iupprefi  a  furrepcltious  edition.  With  this 
Tiew  I  caufed  my  clerk  to  tranfcribe  inch  cafes, 
a8  I  thought  wodid  be  proper ;  and  if  no  acci- 
dent happens,  that  obliges  me  to  publifh  them 
in  my  life,  they  will  remain  to  be  dealt  with^ 
as  they  who  come  after  me  ibaU  thinly  6f. 


J.  3JRANGE. 
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Herbert  v.  Griffiths  11 8 1 

Hethrington  v.  Lowth  837 

Hewitt  V.  Fiexney  1 250 

Hickman  v.  Colley  1 120 

tikhs  V.  i^<»/  822 

Hicks  V.  Jones  765 

Hicks  V.  Sherburne  698 

Hijgins  V.  Jennings       '  726 

Higgs  V.  Evans  837 

Hill  V,  Batemau  710 

Hillerfdon  v.  Skildroy  11 82 

Hillinrdw.  Jennings  ^^SS 

Hillier  V.  Froft  401 

Hillier  v.  Plympton  422 

Hinchliftc  v.  f  aync  99 


Hollingjbead  v.  Hollingjbead  604 

HoUifter  v.  Coulfon  550 

HoUoway  v»  Smith  1 1 7 1 

Holme  V.  Barry  4 1  ^ 
Holt  V.  Ward                        850, 937 

Honeycomb  v.  Waldron  1064 

Honitorfs  cafe  jpy 

Hookin  v.  Qu titer  1271 

Hooker  v.  wilk  1 1 26 

Hooper  v.  Dale  53 1 

Hooper  v.  Shephard  1 089 

Hopkins  v.  Neale  1026 

Hopman  v.  Barber  814 

Hopfpn  V.  Trevor  533 

Horncaftlc  v.  Boftoq  94 

Hornev,  Boofey  ncx 

Home  "^^  Blake  1167 

Home  V.  Bufliell  94^ 

Horfham  v.  SA/z/^fy  g^ 

Hoi-fpoole  V.  Harrifon  556 

Howard  v.  Poole  995 

Howarth  V.  Willett  1 1 80 

Howell  V.  James  1272 

Hoylc  V.  Lord  Cornwalli^  387 

Hubbard  V.  Penricc  1246 

Huddle  V.  Hawkjhy  1221 

Hudfonv.  Afh  167 

Huggins  v.  Durham  726 

684 


Hughes  V.  Alvarez 


Hull  Level  cafe 
Humphrey's  cafe 
Hunt's  cafe 
Hunter  v.  Sampfon 
Hunter  v.  Wifemai^ 
Huflcy  V.  Phydal 


1127 

286 

93 

781 

823 

86q 
flutton 


>^ 


d  T  A  B  L  B  of  the  Names  of  the  Cafes. 


Rotton  Vm  Strowbridge 

PagehlX 

Huxley  T.  Burton 

417 

Hyde  Y.  Hallagan 

262 

J- 

Jackfon  v.  Glfling 

I169 

Jackfon  v.  Mofcs 

»o43 

James  v.  Hatfidd 

548 

Janris  v.  Hay£8 

1083 

Jcfferies  v.  Dyfoa 

960 

Jcffcrics  v.  Auftin 

674 

Jefiry  v.  Wood 

439 

Jenkins  v.  Bates  ' 

1015 

Jenkins  v.  Purcell 

707 

Jennj  v.  Herle 

591 

Jcnys  V.  Fawler 

946 

Jernegan  v.  Harrifon 

3^7 

JeweU  V.  HUl 

499 

Jncbiquin  v.  (f  Brian 

1261 

Incledon  v.  DucifT.  Hamiltc 

m       225 

Ingoldfbjr  V*  Martin 

316 

Jocelyn  v.  Hawkins 

446 

Jocelyn  v.  Laferre           243 
John  St,  V.  Amwell 

.  ai9»  y'^' 

529 

John  St.  V.  St,  James 

594 

Johnfon  v.  Lancafter 

J76 

Johnfon  v.  Lowth 

7 

Johnfon  v.  Woolycr 

507 

Jones,  Landen's  cafe 

817 

Jones  ff.  Edwards 

124 1 

Jones  ▼.  Gnvynnt 
Joses  i;*  Harris 

978 

1108 

Jones  v.  Mafon 

833 

Jones  V.  Pcarlc 

5S6 

Jones  V-  White 

68, 38a 

\  brdcn  v.  Harper 

.  u 

,  ordan  v.  Lewis 

II22 

Ton  V.  Fowen 

1 142 

Ivinghoe  v.  Stonebridgc 

265 

Keen  ex  dim.  Com.  Portfmouth  v. 

Com.  Effingham 

1267 

Kcenc  v.  Whiftlcr 

534 

Keilway  v%  Kcilway 

710 

Kellock  V.  Robinfoit 

745 

Kelfey  ▼•  ieigwick  P^gf  522 

Kem^/ha  ▼.  A&^«  Sop 

Kent  V.  Kent  9^  1 

Kent  V.  Kerry  625 

Kent  V.  Pocock  1 168 

Kilburne  v.  Podger  472 

Kildare  Lord  i;.  Fiflier  7 1 

King's  Bench  prifon's  cafe  678 

King  V.  Bolton  117,  141 

King  v.  fiifliops  Sutton  1247 

King  ti.  Jones  8 1 1 

King  v.  Morris  909 

King  V.  Wilfon  873 
King's  Norton  v.  Cambden        11 39 

Kinder  v.  Stone  678 

Kirton  v.  Wcfton  1 156 

Kite  y,  fForce/ler  Epifc.  138 

Kitfon  V.  Fagg  60 
Knight  V.  Ca/nbridge  and  Dodd  581 

Knott  V.  Long  1025 
Kynafion  v.  Shrew(bury  Mayor  X05 1 


Lade  V.  Shepherd 
Ladock  v.  St.  Ennidore 
Lambell  v.  Prettyjohn 
Lambert  v.  Branthwaite 
Lamley  v.  Hamond 
Lampen  v.  Hatch 
Lanbaddoch  v.  Langwined 
Lancajbire  ▼•  KiUingwrtb 
Lancafter  v.  French 
Land  v.  Harris 
Landinaboe  v.  Much  Birch 
Landon  v.  Pickering 
Lane  v.  Santeloe 
Langley  v.  Baldwin 
Lanquit  v.  Jones 
Langjlaffe  v.  Raine 
Laferre  v.  Johnfon 
Lavender  v.  Oakcs 
Launder  v.  Cripps 
Law  v.  Davis 
Law  V.  Law 
Lawrence  v.  Jacob 
Leavidge  v.  Pongilliohne 
a  4 


1004 

1 164 

690 

945 
241 

934 

'14 
616 

797 

S15 

476 

1215 

801 

87 

1237 

745 

893 

947 
849 

p6o 

V^ 

89a 

Lte 
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Let  V.  Ranfome 
Lee  V.  Welch 
Leeds  V.  Power 
Leehill  v»  Reynell 
Leglife  V.  Champante 


Page  1990 

793 
417 
050 
820 


Leighton  v.  Leighton  aiOi  3089  404. 

Ltkeux  V.  Nafh  1221 

J^per  V.  Germain  1 1 

Leveridge  v.  Hoflnns  635 

Le%vts*s  cafe  464 

I.ewis  V.  Farrell  114 

Lewis  V.  Fogg  94.4 
Lewis  on  demife  of  Earl  Derby  v* 

Witham  1 1 85 

Lidd  y.  Rod  698 

Lidney  v.  Stroud  950 

Lilley  v.  Hedges  553 

Limehoufe  cafe  391 
Limmington  conftable's  cafe         798 

Lifter  V.  Baxter  695 

Little  Bitham  v.  Somerby  232 

Littlebury  v.  Bucleley  569 

Little  Dean  cafe  555 
Liverpoolf  v.  Cancel/^  Lancafler       151 

Lock  v.  Major  533 

Lock  V.  Wright  569 

Lockhart  v.  Graham  35 

Lockey  v.  Dangerfield  1 100 

Lockycr  v.  Savage  947 

Loddington  v.  A^w^  804 

Lomax  v.  Holmden  940 
London  Bifliop  v.  Mercers  Co,    925  j 

London  City  v.  Clavke  659  } 

Long  V.  Beaumont  41 

Long  Vf  Buckcridge  106 

Long  V.  Miller   '  1 192 

Lorrimerv.  Hollifter  6qi 

Iioving  V.  Avery  917 

Lowfieidv,  Bancroft  9io>934 

Lowfield  V.  Stoneliam  1261 

Loydv  Lee  94 

Loyd  V.  IVilUams  1258 

Loyd  V.  Vaughan  *  •         1257 

Lnctis  V.  London  958 

Ludlam  V.  Lopez  529 

Ludwcll  V.  Hole  696 

Lua^Icy  V.  Painter  I  poo 


Lydlynch  v.  Hilton 
Lynne  v.  Moody 


Page  1168 
8S* 


M, 

Macarty  t;.  Barrow  949 

Macdonnell  v.  Welder  55a 

Maccleod  v  Snee  762 

Maidftone  v.  Dething  393 

Maidftone  v.  Hedcome  1233 

Mallory  v%  Jennings  878 

Man  V.  Man  905 

Manwaring  v^  Harrifen  508 

Manwaring  v.  Sands  706 
Margaret  St.  v.  St.  Martins         924 

Marks  v.  Marks  129 

Maikham  v,  Middleton  ^59 
Marlborough    DuciflT.    v«  Widmore 

890 

Marriott  v.  Marriott  666 

Marfh  v.  Chambers  1 234 

Marih  v.  Yellowlej  1 106 

Marfhali  v.  Cope  917 

Marfhall  v.  Riggs  1 162 

Marfham  v.  Gibbs  1022 

Marten  v.  Jenkin  '>4S 

Marcia  V.  Chauntry  1271 

Martin  v.  Davis  914 

Martin  v.  Horrcll  647 

Martin  t^.  Moore  922 

Martin  v.  Pritchard  612 
Martin  ex  dim.Tregonwell  v.  Strahan 

I179 

Martin  v.  Wyvill  492 

Mary  St,  v.  St.  Lawrence  411 

Mary  CoUchurch  ▼•  Radcliffe  594 

Mafla  V*  Dawling  1243 

Matthews  v,  Spicer  806 

Mattifon  v.  All^nfon  1 238 

Maud  V.  Branthwaite  943 

Maundy  v.«Maundy  IO20 

Maurice  St.   v.  Sc.  Mary  Calendar 

1014 
May  V.  Lewen  .  569 

May  V.  May  1073 

Maylia  v.  Eyloe  809 

Mayne  v.  Somner  814 

Mayo  y.  Arch^f  513 

Mav9 


^  Table  of  the  Names  of  the  Cafes. 


M^yo  and  Parfon's  cafe 
A£uid  T.  Galiard 
Mead  tr.  Hamond 
Meard  tr*  Philips 
Medlicot's  cafe 


page  291 

-906 
899 


Mendapace  v.  Humphreys  1073 
Mercers  Company  v.  London  Epifc. 

Mercers  of  Chefter  v»  Booker      639 

-  Merrei  v.  Rane  458 

Merrifield  v.  Berry  765 

Mtrrill  T.  Joceljn         31 7,  (99,  7 1 4 

Merryman  v*  Carpenter  i%6% 

Michael  St.  v.  St.  Matthew        83 1 

Michael  St.  v*  Nunny  544 

Middleton  v.  Croft  1056 

Middleton  Vm  Price  1 1 84 

Milirook  ▼.  St.  JobnU  83 1 

Mills  V*  Bond  ^99 

MSubellv.  Rijndds  740 

Mitford  V.  CordweU  1 198 

Monk  V.  Cooper  763 

Moody  ^.  Thurfton  304, 48 1 

Moore  V.  Femyhouth  1258 

Moore  v.  Goodrtght  899 

Moore  v.  HaftingS|  mayor  1070 

Moore  V.  Jones  814 

Moore  v.  Warren  415 

Moreland  v*  Bennet  65a 

Morfoot  v.  Chivers  63  X 

Morgan  v.  Luckup  1 044 

Morgan  v.  Williams  142 

Morris  fi.  Barry  X180 

Morris  v.  Lee  629 

Morris  v.  Martin  647 

Morris  v*  Nixon  144 

Morfe  V.  Roach  961 

Mountacue  countcfs  v.  MazwcU  236 

Mountcan  v.  Wilfon  568 

M  urray  v.  ThornhiU  717 

Murrey  V.  Wife  309 

Murfley  v.  Grandborough  97 

Mufgrave  v.  Borey  [946 

Mufgravc  «r.  Nevinfon  584 

Muttit  V.  Denny  807 

Myer  V.Arthur  419 


Mynot  v.  Bridge 
Mytton  V.  Codk 


Tage  1178 
1099 


N. 


Neal  ondem.  Duke  Athol  v.  Wild- 
ing 1151 
NeMam  ▼.  Dewaivrf  20$%  8lt 
Needbam  v.  Grano  141 
Neots  St.  V.  St.  Cleer  r  1 1 16 
Newcomb  v.  Green  1^97 
Newell  V.  Pidgeon  23; 
Newman  v.  Holdmyfaft  .  54 
NewWindfor  «i.  White  Waltham  186 
Niehdls  ▼.  Baelboufi  303 
Nichols  ▼•  Delahunt  x  148 
Nicholas  St«  v.  St.  Peters  x  06^ 
Nicholas  St.  v.  Woolverftonc  1 163 
Nicholfon  Vn  Simpfon  297 
Noaks  V.  Watts  420 
Noke  V.  Caldecott  525 
Noke  V.  Wyndham  694 
Norcott  V.  Orcott  65a 
Norcroft  ▼•  Matthews  ^27 
North  v.  Wiggins  xo68 
Northampton  Mayoi^s  cafe  422 
Northampton  Mayor  v.  Ward  1238 
Nuns  ▼.  Ligaffeck  42  X 
Nutkin  ▼•  RMnfin  974 
Nution  ▼•  Crow  316 
Nympsfield  v.  Woodcliefter       x  x  7  a 

O. 

Oates  V.  Machen  59  j 

Gates  V.  Robinfon  461 

Oates  V.  Shepherd  X272 

Oates  on  dem.  Halterley  v.  Jackfon 

X171 
Obrian  v.  Frazier  644 

Ogburn  v.  Berrington  127 

Olive  Jewry  parifi^s  cafe  594 

Olivant  v.  Perineau  1 1 9 1 

Olive  v»  Ingram  1 1 1 4 

Oliver  v.  Lawrence  946 

Olmius  V.  Delany  1216 

Onflow  V.  Booth  705 

Onflow  Vm  Orchard  •      492 

Openkeimer 


^  T  A  B  L  E  ef  the  Names  of  the  Cafes. 


Openkeimcr  v.  Levy         Pagi\ti%% 
Ofbom  V.  Guy's  hofpital  728 

Ofgathroppe  v.  Difeworch  1256 

Ofgood  V.  Lyon  ,    1 31 6 

Otway  V.  Ramfay  1090 

Overton  v.  Steventon  831  9O}  878 

Ovingdon  v.  Northoram  1 132 

OFington  V.  Neal  819 


P. 


Page  V.  Page 
Page  ¥•  Round 
Paine  v.  Mailers 
Palgrave  v,  Windham 
Palmer  v.  Ekins 
Palmer  v*  Exon  Epifc* 
Palmer  v.  Wadbrookc 
Pancrafs  v.  Rumbald 
Parifh  v*  Crawford 
Parker  v.  Godin 
Parker  v.  Parker 
Parker  v.  Stantoa 
Parker  v.  Thoroton 
Parminter*s  cafe 
Vzny  V.  Niblett 
Paternofter  v.  Graham 
Paterfon  v.  Tafti 
Patterfon  v.  Scott 
PauHbury  v.  Woodon 
Paulet  V.  Bernham 
Payne  v.  Fry 
Peachy  v.  Somerfet  Duke 
Peake  v.  Bourne 
Pearfon  y.  Pariint 
Peek  V.  Capel 
Peele  v.  Carlifle  Earl 
Pees  V.  Major,  Leeds 
PendrcU  v.  Pendrell 
Pennellv.  JVailis 
Penryn  Mayor's  cafe 
Pcpys  V.  Lambert 
Perry  v.  Edwards 
Pether  v.  Shelton 
Peter  St.  v.  Chipping  Wycomb 
Perer  St.  v.  Goolafton 
Peter  and  Paul  S^   in  Marlborough 

1114 


820 
113 

573 
212 

817 

576 

876 

6 

125 1 

813 
604 

679 
640 

307 
1259 

810 

X178 

776 

746 

423 
546 
447 
942 
640 
534 

277 
640 
92s 

47 

^82 

707 
400 
638 
528 
1232 


Peterborough  v.  Atkins  Page  31^^ 

Pew  V.  Crefwell  '  1013 

Peyton  v.  Bladweil  242 

Peyton  v.  Burdus  1 100 

Phillips  V.  Biron  509 

Phillips  V*  Knightley  903 

Phillips  v.  Smith  1 36 

Phillips  V.  Wood  looo 

Phillybrown  v.  Ryland  624 

Phyftctans  College  v.  Weji  1005 

Pierce  v.  Hopper  249 

Pike  V.  Badmertng  1096 

Pitt  V.  Coney  4.76 

Pitton  V.  Walter  i6« 

Pitts  V.  Carpenter  1 1 9 1 

Pitts  V.  Evans  1108 
Pitts  V,  Mcllar                  1 167,  1192 

Pocklington  v.  Peck  638 

Poole,  Mayor  v.  Bcnnct  874 

Popplewell  V.  Wilfon  264 

Portman  v.  Came  682 

Poultney  v.  Holmes  405 

Powel  V,  Gay  705 

Powel  v»  Hord  650 

Power  V.  Jones  445 

Pratt  V.Pratt  93^ 

Prefton  v.  Lingen  479 

Price  V.  Brown  69  C 
Puckingtonv.CheptonBeencham  582 

Purrett  v.  Weeks  417 

Pye  V.  George  364 

Pyle  V.  Grant  858 


Radley  v.  Rudge 
Ragg  V.  King 
Ramfden  v.  Ambrofe 
RatclifFe's  cafe 
RatclifTe  v.  Befley 
RatclifFe  Culey  v.  £ii:all 
Rattle  v.  Popham 
Ravenhill's  cafe 
Rawbone  v.  Hickman 
Rea  V.  Meggott 
Ready.  Chambers 
Read  V.  Chapman 


738 
858 
127 
267 
[1141 
an 
992 
608 

551 
1000 

937 
Read 


'A  Tabls  tf  ihe  Names  of  the  Cajts, 


Riadj.Waidron 

Tage  199 

305 

Real  V.  Macky 

937,  1206 

Reeve  V.  Tiindal 

402 

Regula  generalis 

902 

Rejindoz  v.  Randolph 

834 

Relfi  cafe 

'  661 

Remiflgton  v.  Stevens 

1271 

Ilex  V.  KGufd 

851 

Aldenham  partfb 

9« 

AUington 

678 

All  Saints  Inhabitants      1 1 1  o 

Almanbury  Inhabitants       96 

Armagh  Archbifliop  5 1 6>  8  37 

Armftrong 

8x4>  I 102 

Arnold 

loi 

Athoe 

553 

Azire 

633 

Badomn 

1044 

Bailey 

I2tl 

Batnes 

998 

Bainton 

1088 

Baker 

316, 1240 

Bambridgc 

1x31 

Barber 

444 

^arnes 

48*9 « 7 

Bartlett 

983 

Baxter 

918 

Beck 

I27> 1 160 

Bedale  Inhabitants          1076 

Bedford 

780 

Bedwin  Inhabitants         11^8 

Bell 

995 

Bennett 

lOI 

Bentlej 

479 

Beftland 

I20X 

Pettcfworth     857,  SQi^'Psd, 

nil,  1118 

Bctts 

686 

Bicham  Inhabitants          411 

Bickerton 

498 

Biddle  and  Tayl 

"           952 

B'gg 

18 

Bifhop 

9 

Blagdea 

841 

Pond 

?« 

Re9  V.  Bofworth  ^    Fagjt  zill 

Bovindon  Inhabitants      X023 
Boyles  836 

Bridewell  Inhabitants         91 
Bridgman  1 203 

Brightwell  Inhabitants  83»878 
Brotherton  70a 

Broughton  1229 

Browne  8 1 1 

Bryan  8tf5jliox 

Buck  679 

Buckland  InhaUtants        413 
Burchetc  567 

Burridge  5939 1019 

Burton  481 

Butcher  437 

Butley  Inhabitants  1077 

Calcut  et  Monk  11x9 

CambridgeUniverlityi  &C.557 
CannSirRob.  J263 

Canterbury  Mayor  647 

CarUfle  City  318 

Carpenter  X039 

Carter  441 

Catherall  900 

Caywood  472 

Chandler  2649  6i2 

Channell  793 

Charlefworth  871 

Chefter  Biihop        (24»  797 
Chetwynde  1203 

Childrens  437 

Chipp  711 

Cirencefter  Inhabitants    579 
Clarke  1049  2659  iax6 

Clarkfon  444 

Clegg  475 

Clendon  87O191X 

Clerk  22 

CoUingbume  663 

Contngfby  1222 

Co«per  .  1246 

Cope  144 

Cornelius  X210 

Comforth  1162 

Rex 


jI  T Ai^Lt  cf  the  Names  of  tU  Cafa. 


Kcx  V.  Corrock 

Page  187 

Rex  V.  Gage                        Page  $46 

Crofts 

I12* 

Gapp^                                       43 

Crooke 

90X 

Gardner                         1098 

Curl 

788 

George                             399 

Dalton 

911 

Gery                                  994 

Dafey 

920 

Gibbs                                 497 

Davie 

704 

Gibfon                              968 

Davis              X03i94Si  >048 

Gill                           143,  190 

Davis  et  Gofling 

1050 

Glaflenby  Inhabitants      1069 

Dawbeny 

X196 

Goudge                           12x3 

Dawfon 

»9 

Grant  Mayor  of  Taunton  120 

Dempfon 

955 

Gray                                 481 

Dixon 

921 

GreatBedwin  inhabitants  1158 

DorchcftcT  Jufticcs 

393 

Green              67,517,1072 

Dover  Mayor,  &c 

407 

Green  et  Roper               1072 

Drew 

404 

Greenhaw                          849 

Dublin  Dean,  &c» 

536 

Greenwood                      1 13  8 

Earl 

3^9*  874 

Grofvenor                      XI 93 

Eafman 

1013 

Gumley                            8 1 1 

Eaft.bridgford  Inhab.     iiij; 

Gunfton                           583 

Eccles  Inhabiiants 

91 

Gwyn     Major,    de    Chrift- 
church                           401 

Eckerfhall  Ii»habitant9      944 

Edwards 

707 

Haddock                         II 00 

Elderton 

1 190 

Hales                                816 

.     Elford 

877 

Hales-Owennh  abitants    9  9 

£llame$ 

976 

Hall                        4i6j  789 

EUiot 

786 

Hamond                             44 

Ellis 

094,1104 

Hamworth  Inhabitants     900 

Elwell  Bart. 

794 

Har court                             52 

England  "-^ 

S03 

Hare  et  Mann          1461  266 

Eflex  Commlffioners  Sewers  | 

Harland                             998 

763 

Harvey                              547 

Eyre        43i  ISS» 

1067,1189 

Harwood           ^            1088 

Fane 

190 

Haughton  Inhabitants        83 

Farewell 

1209 

Hawks                             858 

Filer 

496 

Hayes                               843 

Fifher  et  Saunders 

865 

Hnywari                            68 

Fletcher 

633, 1 1 66 

Hearlc                             625 

Foley  et  Harlcy 

sat 

Heber                              915 

Ford               SS5»99^»^'30  1 

Hebden                           1109 

'  Fox 

21,  652 

Helling                         8, 476 

*  Franchard               : 

1149, 1213 

Helfton,  Mayor        555, 677 

Francis 

1015 

Hendricks                        1234 

Frederick  ct  Tracy 

1095 

Heme                                  195 

Freeman 

1226 

Hertford  Recorder    .       678. 

Funiefs 

264 

Heflop  •                           974 

Hill                                  790 

Ren 

^  T  A  B  t  B  of  tU  Nmis  of  the  Cafes. 


iat  ?•  tSttom  Page  163 

Hoi^on  921 

Hooden  1 109 

Hooper  918 

Hornfcy  Inhabieants        I  St 

Horwdl  998 

Hotch  55a 

How  699 

Hudlbn  909 

Httggins  881 

Hulfton  621 

Hunt  et  al'  4I 

Hjworth  Inhabitants  10 

James  <$799  1256 

Jefines  1 24»  I  B5i  44<S 

Jefis  984 

Jenkins  1050 

Jennings  920 

Jocamb  953 

Johnfon      2619    5791    644, 

824>  looo 

Jones    185,474,704,1146, 

1161 

Iflip  Inhabitants  423 

Ivinghoe  Inhabitants  9c 

Keat  950 

Kcllcy  530 

Klmberley  848 

King  496*  IOJ98,  1268 

Kings  Langley  inhabitants  631 

Kinjgftony  Mayor  578 

Kinnerfley  et  Moore         193 

Lambeth  Inhabitants         525 

Landaff  Biihop  x  006' 

Landen  443 

Lawley  Lady  904 

Leofield  Inhabitants        69  8 

Leonard  142, 30  a 

Leonard  St.  630 

Lewis  70,  704,  835 

Liile  1090 

Lifter  478,  788 

Lichfield  and  Coventry  Biihop 

1023 

Little  Dean  Inhabitants    555 

Lloyd  996 


Rex  V*  Loggen  et  Froome    Page  73 
London  Citj  iii3r 

Lone  920 

Lowfield  937 

Lowther  Sir  William       637 
Luckup  1048 

Lisndj  848 

Mackintofli  308 

Madley  Inhabitants        1 1 98 
Magrath  124% 

Maidftone  Mayor,  &c«     539 
Maltand  82t 

Malmfiniri  InhMUnU       739 
Mann  749 

^  Marriot  66 

Marflial  921 

Mary  St.   in   Marlborough^ 

Mawgrtdgi  771 

Melling  15,  17,  27,  805  . 

Mendez  473 

Middlefex  Juftices         1028 
Miden.  Epifc.  62 

Miller  1103 

MinchinhamptOQ  Inhabitant* 

874 

Minify  64a 

Moife  595 

Monkho^e  1.184 

Moore  946 

Moravia  1 166 

Morgan     1042, 1049,  iod6f 
121; 
Morris  901 

Morpeth  Ballivos  58 

Motherfell  93 

Munden  19a 

Munnery  76 

Munoz  1127 

Nathan  880 

NeyrcaftleHoftmen        1223 
Nenvens  1 104 

Newton  413 

NichoUs  122/ 

*  Nicholfon  299 

Nixon  18  c 

Rex 


A  T  AiM.t  of  the  Names  of  the  Cdfei. 


Rex  tr.  North  Page  140 

Norton  Inhabitants  831 

Norwich  Major,  &c,  55 

Norwich  Dean,  Ice.  159 
Norwich  city  inhabitants  177 
Nunez  1 043 

Obrian  1x44 

Olave  Sc  Fariih  51 

Oneby  766 

Oflulfton  1 1 07 

Pappineau  686 

Paris  1043 

Parijb  788 

Pattle  405 

Fear  fin  IIOO 

Peckbam  475 

Pcnricc  1235 

Percivall  ct  al*  56 

Perfehoufe  I46,  1 53 

Peter.  St.  Par.  Oxon  5  24 
Petham  Inhabitants  J  J  47 
Pewtrefs  i«26 

Philips  26 19  394,  921 

Pocock  1157 

Poland  49 

Pollard  1 1 02 

Polftead  Inhabitants  1263 
Popplewell  686 

Portfmouth  Inhabitants  746 
Powell  8,  33,  782 

Prefton  Inhabitants  1040 
Pufey  717 

Read  789 

Reader  53 1 

Reafon  et  Tranter  499 

Reeks  716 

Revel  420 

Reynell  1161' 

Rhodes  703,  728 

Rid  path  '  968 

Robe  999 

Roberts        2661  608,  937, 
1208,  1214 
Robins  ^  1069 

Robbifon  555 

Roeetal'  117 


Rex  V.  Roper  Page  j6ft 

Ruffbrd  Inhabitants  512 

Rutter  143 

Salifbury  Sarah  547 

Saunders  167 

Scott  870 

Seaward  739 

Sergifon  1 181 

Sewers  Commii&oners  763 
Sheldon  748 

Sherburne  Inhab.  1 1 65 

Sherrard  593 

Shrewlbury  Jufticcs  975 

Sidney  1 1 65 

Simmonds  871 

Simpfon  44,  104,  475,  609 
Skingle  100 

Smidi     1261  ^65,  307,  704^ 
934,946,982 
Soley  618 

Solgard  ^097 

Solomon,  Nathan  88a 

Somerfetfliire  Jufticcs  992 
South-marfton  inhabitants  1 89 
Sparling  497 

Sparrow  1x23 

Stapleton  443 

Steward  70I 

Sioughton  900 

Street  788 

Stroud  Inhabitants  3 1 5 

Sundrifh  Inhabitants  983 
Sutton  1074 

Taunton  663 

Taunton  Mayor  1 20 

Taylor  849,  11 67 

Telfcombe  Inhabitants  314 
Tenant  716 

Thame  Guardian*  Eccl*  115 
Theed  43,608,919 

Thomas  St.  Parifli  745 

Thompfon  44 

Tilly  316 

Tod  530 

Travers  700,  74Q 

Trevilian  1 268 


A  Ta  b  l  e  tf  the  NMies  of  the  Cafes. 


Rex  tf.  Tucker 
Turner 
Vandelcer 
Vanderplank 
Venables 
Vincent 
Unitt 
Upton 


Page  225 

69 
760 
630 
481 
567 
816 


XTtoxeter  Inhabitants  932 
.  Wakefield                   69*644 
IValtbatnJlawInhaUtarUs    1 02 

Ward            '  893 

Ward  John  Efq;  747 
Warminfter  Inhabitants    470 

Warnc  644 

Waraer  j*. 

Warrc  698 

Watkinfon  XI22 

Webb  1068 

Weibeck  Inhabitants  1 143 

WeUs  549 
Weobley  Churchwardens 

1259>  X261 

Wellbccr  1x33 

Wefton  623 

Weft  wood  Inhabitants  73 

Whaley  1 1 39 

White  1220 

Whitlock  263 

Wildman  879 

Wilkins  624 

Williams  •  677 

Wilts  Cent*  102 

Wintcringham  2 

Witham  Inhabitants  1 42 

Wombwell  968 

Wood  fall  1 131 

Woodham  828 
Woolftanton  Inhabitants  1 1 10 

Woolfton  834 

*      Wright                   915,  1 04 1 

Wych  87^ 

Wykes  1092 

Wynd  834 

Wyndhatn  2 

Reynolds  v.  Clarke  634 


Reynolds  v.  Thorpe  Page  796 

Rice  V.  Oatfield  1095 
Rich  on  dem.  Lord  CuUen  v.  John* 

fon  I 142 

Richardfon  v.  Atkinfoa  576 

Richardfon  «r.  Jelly  1270 

Rig  V*  Wilmer  697 

Right  tf.  Hamond  427 

Rios  V.  Belifante  1209 

Ritfon  V.  Francis  877 

Rivers  V.Lite  1130 

Rivet  V.  Cholmondley  1202 

Road  V.  North  Bradley  1 16S 

Robins  v.  Sayward  441 

Robinfon  v.  Davis  526 

Robinfon  v.  Green  574 

RMnfm  ▼•  Grofcmrt  675 

Robinfon  v.  NichoUs  1077 

Robinfon  v.  Stone  1 260 

Robinfon  v.  Tonge  879 

Robinfon  v.  Webb  469 

Rochtfchilt  V.  Leibman  836 

Rogers  v.  Birkmire  1040 

Rogers  ▼.  Lajd  20 1 
R^f^s  cafe                   286,  294,  369 

Rofjy.  Clofe  1096 

Rowland  v*  Exon  Decan.  450 

Ruding  V*  Newell  983 

Rufdell  V.  Camefs  568 

Ru(h  V*  Baker  996 

Ruflell  V.  Boheme  1 1 27 
Ruflell  V.  Martin  and  Thorpe     583 

Rutherford  v.  Scott  936 

Rutland  Duke  t;.  Hodgfon  777 

Ruttcr  V.  Redftone  837 

Ryley  v.  Hicks  65 1 


S. 


Sachcvcrcll  v.  Sacheverell  3  5  * 

Sale  V.  Crompton  1209 

Saltern  v.  Wynne  1072 

Salulbury  Cotton  v.  Davis  53 

Sanderfon  v.  Brignall  747 

Saiiderfon  v.  Claggctt  42 1 

Snndi  y*  Brooks  78 

Sargent 


i/^  TAfiLi  (ff  the  Natnei  of  the  Cafet. 


Sai^nt  V.  Reed  Page  laaS 

Sarrot  «»  Fielding  244 

Savage  v*  Dent  1064 

Savil  V.  Kirby  1 1 00 
Scarborough  Corporation  Cafe    1 1 80 

Schriven  and  Turner's  cafe  832 

Scotton  V.  Scotton  235 

Scrimfhire  v.  Alderton  1182 

Seaford  v.  Caftlechurch  102a 

Seagood  v.  Neale  426 

Seaman  v.  Fonereau  1x83 

Searle  v.  Lord  Barrington  8a6 

$elby  V.  Rujfell  903 

Selwin  V.  Browfii  1 26 1 

Serocold  v.  Hanipfon  1 178 

Seymour  v»  Day  899 

Shadford  v.  Houfton  3 1 7 

Shank  v,  Payne  633 

Shaw  V.  Weigh  798 

Sheather  v.  Holt  531 

Sheepfliead  v.  Melbnin  x  2  25 

Shelburne  vu  Stapleton  6 1 5 

Shilky  V.  Mofon                  .  449 

Shelling  v.  Farmer  646 

Shepherd  v.  Oakes  893 

Shepherd  v.  Shorthofe  412 

Shepley  v^  MarQi  1 1 3 1 

Shere  v.  Brown  228 

Shcrgold  V.  HoUoway  1 002 

Sherman  v.  Alvarez  639 

Shirt  V,  Carr  929 

Short  V.King  681 

Shrewlbury  Gaoler's  Cafe  53  2 

Shuttleworth  v.  Bravo  507 
Shuttleworth  v.  Pilkington         1155 

Sim's  cafe  1207 

Sifncy  V.  Nevinfon  699 

Skinner  v^  Rebow  919 

Skipp  V.  Hooke  XO80 

Skipwith  V,  Green  6 1  o 

Slater  v.  Swan  872 
Slaughterford '/  cafe              85S,  1 204 

Sliccr  V.  Thompfon  i  \ 56 

Smalley  v.  Kerfoot  X09>^ 

Smallwood  v.  Vernon  478 

bmalt  V.  Whitmill  1054 


Smith's  cafe 
Smith  V*  Abbot 
Smith  t;.  Bouchier 
Smith  ▼•  Carr 
Smith  V.  Clarke 
Smith  V.  Crabb 
Smith  v.  Dudley 
Smith  V.  Dunce 
Smith  tf.  FuUer 
Smith  V.  Gibfon 
Smith  V.  Glafs 
Smith  V*  Hixon 
Smith  tr.  Huggins 
Smith  V.  Key 
Smith  V.  Mafon 
Smith  V.  Nicholfon 


Page  891 
list 

993 
X104 

1130 
1149 
I102 

1048 
7861  1 15 1 

X045 

545 

977 

1x42 

638 
816 
X186 


Smith  ex  dem.  Dormer  v.  Farkhttrft, 

1105 
Smith  V.  Pelah  1264 

Smith  V.  Potter  415 

Smith  V*  Smith  955 

Smith  V*  Triggs  487 

Snow  V.  Como  507 

Somcrfct  Duke  v.  France  654 

Sorcfby  v.  Sparrow  i  x86 

South  V.  Jones  245 

Southerton  v.  Whitlo  ck  69O 

Southoufe  V,  Boak  1 2 1 6 

South-Sea  Comp.  v.  Duncombe  919 
South  Sydenham  v»  Lamerton  57 
Southwould  t;.  Yoxford  1 1 27 

Sparrow  v,  Carrutliers  1236 

Squire  v*  Archer  906 

Stafford  V.  Forcer  22,  807 

StaflTord  v.  London  Civ*  95 

Stamma  v.  Brown  xi73 

Stanton  v.  Smith  762 

Starling's  Cafe  38 

Stead  V.  Lateward  623 

Steele  v.  Manby  303 

Stephens  v.  Greenland  726 

Stephens  tf.  Haughton  847 

Stevenfon  v.  Nevifon  583 

Stewart  v.  Smith  866 

Stibbs  v.  Clough  227 

Stiles  V.  Mead  738 

Stoke 


^  Ta  B  LI  of  the  Names  of  the  Cafes. 


Stake  Prior  v.  Grafton      Page  1071 

Stoac  V.  AtwoU  1076 

Stone  V.  Lingwood  651 

Sronehoufc^  v.  Ewen  874 

tStonehoufe  v.  Mullins  873 

Story  V.  Atkins  719 

Stoughton  V.  Reynolds  1045 

Stntford  v.  Neale  482 

Stratton  V.  Burgis  1 14 

•Street  o.  Hopkinfon  105 5 
Strode  Y.  Palmer           I05,  537,  54 1 

Strong  V*  Howe  621 

Stroud  V.  Tilly  1 162 

Strutvillc  V.             -  8e 

Stttdley  V.  Sturt  782 

Stutter  V.  Ft-efton  52 

SucU  V.  Timbrell  643 

Sullirane  v*  Seagrave  ^95 

St^mner  v.  jiffon '  483 

Sumner  v.  Ferryman  9 1 7 

Sutton  V.  Bryan  728 

Swaine  v.  De  Mattos  12 1 1 

Swayne  v.  Wallinger  746 

Swcctapple  v.  Goodfcllow  867* 
Sword  blade  comp.  v.  Denipfey  892 

Sfderbottom  v.  Smith  649 

Sjrmes  v.  Oakes  893 

Symonds  v.  Farmenter  1 269 

Talbot  V.  bubble  J 1 54 

Tarlton  v.  Wragg  1 2  7 1 

Tarrant  v.  Mawr  576 
Taylor  v.  Dobbins               399^  512 

Taylor  r.  Hall  1189 

Tayfor  v.  Lake  575 

Taylor  v.  Lowe       .  983 

Tdjior  V.  Rajtnond  895 

Taytor  v,  Wafteneys  12 18 

Teelby  v.  Willerton  77 

7ench  V.  Dalion  786 
Tefhmaker  v.  Edmonton  hundr.  406 

Thatcher  v*  Stevenfon  144 

Thecd  ».  Lovell  1 103 

Thomas  v.  Biihop  955 

Thomas  v.  Porter  450 
Vol.  L 


Thompfon  v.  Batty  Page  777 

Thompfon  v.  Berry  55  f 

Thompfon  v.  Tiller  1 266 

Thornby  v.  Fleetwood  31 8 

Thorn$on  v.  Barnard  80  9 

Thornton  v*  Moulton  •  533 

Thrale  v.  V aughan  1 1 90 

Throgmorton  tf.  Smith  932 

Thruftout  V.  Grey  1055 

Thruftout  V.  Peake  11 

Thruftout  tf.  Troublefome  1 099 

Tsld$n  ¥•  Whead^n  147 

Tindale  v.  Gwynne  1270 

TippirCs  cafe  100 

Tipping  V,  Smith  1024 

Titchbourn  v.  White  145 

Tito  V.  Duthy  1 203 

Titus  v.  Lady  Prefton  652 

Tod  v.  Staahes  647 

Toephen  v.  £/i//iff  678 

Tomlirf  !!•  Purlis  1 1 7  7 

Toms  V,  Mytton  744 

Tongc  V,  Watts  1251 

Toirrent  v.  Burley  715 
ToUenhoe  v.  Nenuton  Longville        477 

Towers  v.  Ofborne  506  ' 

Towrifend  V.  Duppa  610 

Townfend  v.  Thorpe  776 

Tremairi*s  cafe  168 

Trevivian  v.  Lanvrence  209 

Trinity  tf.  Shoreditch  10 

Tryon  v.  Carter      -  994 

Tucler  V.  Stevens  IO52 

Tucker  V.  Waller  410 

Tucherman  v.  yefferf  \^ 

Tully  V.  Sparkes  867 

Turner  v.  Cr^  827 

Turner  v.  Goodttnn  459 

Turner  v.  Mead  41  (J 

Turner  v.  Schombcrg  1233 

Turner  v.  Trifby  168 

Turner  v.  Turner  708 

Turner  v.  Warren  1079 

Turton  v.  Benfon  a40 

Turton  v.  Hayes  439 

Tqirvil  v.  Aynfworth  787 
b                     .  Valentine 


JTA^hiof'tbe  Names  if  the  Cafes. 


Valentine  v.  Fawcett        Page  loai 

ValHant  v.  Dodimead 

I22I 

Vandeput  v.  Lord 

78 

Vane  Lord's  cafe 

iioa 

Vat  V,  Green 

697 

Vaughan  v.  Browne 

1106 

Vaughan  v.  Evans 

630 

Vaughan  v.  Fuller 

1246 

Vergcn's  bails  cafe 

1217 

Vernon  v.  Goodrick 

5 

Vernon  v.  JeiFerys 

X146 

Vicars  v.  Worth 

47" 

Vice  V.  Burton 

891 

Viftorin  V.  Ciecvc 

1250 

Vwant  V.  Prefton 

303 

Underhill  v-  Durham 

1005 

Underwood  v.  Hewfon 

596 

Underwood  v.  Parks 

1200 

Unwin  V.  Kirchoff 

I215 

W. 

Wainwright  v.  Bagfliaw 

974 

Waldron  clerk  of  the  crown-office's 

cafe 

1 124 

Walker  \.  Egerton 

5<^ 

Walker  v.  Kearnfey 

1148 

Walker  v.  Robinfon 

1232 

Wallis  V.  Scott 

88 

Wallis  V.  Smith 

1027 

Walmfley  v,  Rofon 

1210 

Walrond  v.  Franfliam 

1219 

Walter  v.  Stokoc 

607 

Wannell  v.  London  Camerar' 

6.5 

"Waples  V.  Fames 

12-13 

Waring  v.  Dewberry 

97 

Warneford  v,  Warneford 

764 

Warren  v.  Confett 

7-8 

Warren  w.  Ivie 

908 

Warren  ex  dim.  Webb  v.  Greenville 

1129 
Warrener  v.  Giles  954 

Warwick  borough  cafe  991 

WaUrs  V.  B  tllentifie  4 1 7 

Watkins  v.  Hanbury  1245 


Watkins  v.  Parry         Page  444,  643 

Weaver  v.  Burrows  648 

Weavers  comp.v.Forrcft  1232, 1241 

Webb  V.  Holt 

Webb  V.  Punter 

Webb  v.  Thompfon 

Webb  V.  Turner 

Webby.Urlin 

Wegerfloff  v.  Keene 

Welder  v.  Buckland 

Wellell  V.  Glover 

Welfti  V.  Craig 

Weobly  overfecrs  cafe 


Weftbrooke  v.  Strutville 
Wejlccmbe  v.  Jones 
Weftham  v.  Chiddingftonc 


1134 
1217 

401 
109s 

1044 
214 

611 

8 

680 

X261 

79 
1093 
683 


Weft-India  Comp.  V. Van  Mofes  612 


Weftminftcr  coroner's  cafe 
Weft  on  V.  Poole 
Whaddington  v.  Tedford 
Wharton  v.  Richardfon 
Wheeler  v.  Cantuar.  Archiep. 
Wheeler  v.  Thomfon 
White  V.  Cleever 
White  V.  Graliam 
White  V.  Haugh 
White  V.  Holland 
White  V.  Montgomery 
White  v.  Zmith 
White  V.  Woodhoufc 
Whitechurch  v.  Whitechurch 
Whitehead  v.  Barber 
Whitlock  V.  Humphreys 
Whywall  v.  Champion 
Wiar  V.  Smith 
Wickcs  V.  Strahan 
Wickham  v.  Hobart     - 
Widdrington  v.  Charlton 
Widmore  v.  Alvarez 
Wigan  reftor's  cafe 
Wigley  V.  Morgan 
Wightman  V.  Mullens 
Wilborny.  Cuddy 
Wilcocks  V.  Huggins 
Wild  V.  Sands 
Wilder  v.  Handy 


1073 
Z056 
1014 

1075 

957 
707 
681 
827 
1262 

'  737 

1 198 

1232 

787 

619 

248 

849 

1083 

114 

IIS7 

1 065 

155,989 

797 
1207 
1049 
1226 

545 
907 

718 

IIS? 

Wilkins 


^  T  A  B  L  £  of  the  Names  $/  the  Cafes. 


Wakins  V.  Brown  Page  lato 

Wilhins  V.  Kitchin  916 

Wilkinfon  v.  Lutwidge  648 

Wilkinfon  v.  Myer  585 

Wilkinfon  v.  Poole  797 

Wilks  V.  Broadbent  1224 

Wilks  v.  Eames  1080 

Williams  v.  Brown  996 

Williams  v.  Fowler  407 

Williams  t;.  Johnfon  5'S4 

Williams  v.  Jones  1^49 

Williams  v.   Mafon  644 

Williams  v.  Ogle  889 
Williams  v.  Ofbomc  Lady  Bridget  80 

Willing  V,  Goad  909 

Willmtgbyj  V.  Z>i«^  lOi 

Wilfon  v.  Carter  laoi 

Wilfon  r.  Oig^  ^23 
Wilfon  V.  Poulter               794,  859 

Wilfon  V,  Rogers  1242 

Wilfon  V.  Wilkinfon  7  83 

Windham  v.  Withers  51 5 

Windmill  v.  Cutting  191 
Windfor  v.  White  Waltham         1 86 

Wingham  v.  Sellindge  1 1 99 

Winkworth  v.  Clarke  735 

Winter  v.  Lightbound  301 

Winter  v.  Slow  878 


Withers  v.  Warner 
Woadfon  v.  Nawton 
Jf^<3orf  $x  dim.  Cowhurfl  v. 

Woodcock  V.  Elpington 
Woodford  v.  Eades 
Woodford  v.  Robinfon 
Wookey  v.  Hinton 
WoIIafton  V,  Walker 
Woolley  v.  Brifcoe 
Wcrden  ¥•  Worden 
Worley  v.  Glover 
Worrall  v.  Bent 
Wraight  v.  Kitchingman 
Wray  v.  Lifter 
Wright  V.  Canning 
Wright  V.  Penhurji  itihab. 
Wyatt  v.  EiBngton 
Wyatt  V,  Winkworth 
Wynne  v.  Middleton 
WyviU  V.  Stapleton 

Y. 

Yates  V*  Boen 

Teaiman  v.  Mufton 

Yeo  V.  Leman 

Yorkfhire  com.  fewers  cafe 

Young  v.. Holmes 


Page  309 

777 
Mortimer^ 

1 107 

425 
302 
476 
917 

,  554 
972 

877 

83s 

'97 

mo 

8©7 

138 

^37 

810 


1227 


1 104 

973 
1191 
609 

70 


ba 


N 


D 


X 


O      F 


CASES 


RIFIRRBO    TO    BT 


THE        NOTES. 


Abbot  Rex  v. 
Abbot  Smith  v» 
Abcrry  V.  Dickenfoh 
Abcryftwith  cafe 
Abingdon  Prowfc  v. 
Abrahams  q.  t.  v.  Bunn 


A. 

B  B  OT  Rccs  V.  Page  76,  503, 

819 

608 

1212 

1242 

1003 

239 

633*  728» 
1043,  1 104 

SSI 

1063 

890 

1087 

a39 

574 

545 
443,  1087 

446 
1223 

94 
1160 

577 
»77 


Abrahat  v,  Bunn 
Acklam  Malton  v. 
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CORRIGENDA  st  ADDENDA. 

VOL.  L 

?agc 

10.  Note  (i )  for  •*  poft  524"  retd  *•  poft  554** 
42.  note  (3)  2d  col.  1. 16.  after  "  note"  add  i  Wilf.  30.  S.  C* 
68.  in  the  origiaal,  L  11.  for  "  to  01^'  read  "  or  to'' 

113.  note  (I)  2  col.  L  1.  for  <*  Hopkins"  read  <«  Hawkias,  Doag. 

379-** 
126.  note  (i)  for  ••  268*»i«id*'  468" 

159.  io  tke  originaly  1.  5.  after  <*  either''  add  ^  Bit** 
142.  note  (1)  to  thefirftcafe,  col.  2. 1. 1,  for  <«£rfher'' read ^^Fiflier'' 
162.  note  ( i)  col.  I.  1.  4.  for  **  Minns'* read  ''Minns" 
227.  note  (1 )  col.  2.  ].  I.  after  the  word  "  Judges"  infert  Rep.  Can- 
ing.  Law  of  Simonj  57. 
240.  note  (I)  col.  1. 1. 8.  for  ** Hitcham"  read  ••  Hitchcox" 

—  1. 10.  for  **  Ottwick"  read  "  Oxwick" 

314.  note  (1)  col.  2. 1.  3.  for  *«  cited"  read  '•  cites" 

406.  note  ( 1 )  col.  2. 1. 3.  for  •*  to  the  nfe"  read  "  to  tithes" 

499.  note  (i)  col.  1. 1. 3.  for  ''cafes  printed"  read '' cafe  as  pinted" 

502.  fecond  note  (i> coL  1. 1,  c.  for  **  Bom's  Ecc. Law" read  **  Barn's 

Juftice" 

503.  note  (1)  col.  1. 1. 2.  after  "  promiflbry"  infen  "  note" 

—  1.  3.  for  "  Rex"  read  "  Rees" 

S^S'  ^^^  (1)  col.  I.  1. 15.  fcr  '^Phipps  v.  Bnry"  read  "  Philips  r. 

Bary" 
575.  fecond  note  (i)  col.  2. 1. 2.  for  "Dean"  read  "  Denn" 
585  note  (1)  col.  1. 1. 6,  for  ••  iij;8"  read  "  1051" 
595.  fecond  note  (i)  col.  2.  1.  i.  for  •«  Cook"  read  "  Cock" 
638.  firft  note  (i)  col.  2*  1.  3.  for  "  Willes"  reai  •*  Wilkes" 

VOL,  n. 

692.  Note  (z)  col.  I.  I.  to.  after  '^ cited  lb."  bfert  Beardmore  r. 

Carringtonf  2  Wilf.  244. 
lb.  coL  2. 1. 4.  for  *«  Dacher"  read  •*  Dacker" 
lb.  col.  2. 1.  12.  for  "  coda"  read  '*  toru" 
765.  note  I.  col.  2. 1. 4.  for  ^  aate  1 19"  read  "  poft  1024" 
794.  fecond  note  (i)  col.  2. 1.  5.  ajins  for  to  '*  abat  an  equity"  read. 
••  to  rebat  an  equity"  < 

797.  firft  note  ( 1 )  for  •*  Rex"  read  "  King" 
820.  note  (2)  1.  1.  dele  "  Bull.  L.  N.  P." 
^  833.  fecond  note  (1)  for  "  1007"  read  "  1077" 
836.  fecond  note  (1)  1.  3.  for  «•  Reynold"  read  **  Rcynell" 
844.  note  (i)  coL  1. 1. 5.  after  '« it"  infert  "  is" 
871.  note  (4)  col.  2. 1.  9.  for  **  brought"  read  '•  brings" 
873.  fecond  note  (i)  col.  1.  1.  6.  for  *•  Locherty" read  **LockcrIy'* 
875.  note  (3)  1. 1,  for  "  S.  P."  read  ••contra" 
887.  la  the  original  1.  10.  for  *•  never"  read  •'  ever" 
961.  note  (1)  1.4.  after  **Amb.  7^6"  infert  *•  11  St.  Tr.  198." 
999-  note  (i)  1.  i.  for  ''Baber"  read  '« Baker" 

ioo|.  note 
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1003.  note  ( I )  col.  1.  after  « lb.  aoop"  Jnfert  •»  Saycr  » 1 1,  S.  C,*^ 

1 125.  note  (3)  page  2.  col.  2.  1.  9.  for  "  et''  read  '*  at'*^ 

lb.  fMge  3.  col.  2. 1. 14.  after  ^  having'*  infert  <*  long'' 

lb.  page  4«  col.  1. 1. 15.  for  <'  tantamoont  to  a  firft  and'*  read ''  tu* 

tamwni  ffirft  and'* 
1129.  note  (i)  col.  2. 1.6.  from  the  end  of  the  page  for  **  tender*' 

read  «•  trader" 
1 140.  note  (1)  col.  I .  line  the  laft,  inftead  of  "  for"  read  "  opon" 
lb.  col.  2.  line  the  firft  for  ''  &c."  read  ««  and" 
1 143.  fecond  note  (i)  col.  2.  L  5.  for  ^«  Black.  Com."  read  <'  Black. 

ii4Sr.  note  (i)  for  <<  Pandock  r.  liachendcr"  read  ««Pcndock  v. 

'     Mackender" 
lb.  note  (2)  col.  2. 1. 1.  f6r  ^'  amendment"  read  <'  attachment" 
lb.  1,  3.  for  *«  Eerite'  read  **  Eviriit** 
1152.  firft  note  (1)  after  *<  Chambers"  infert  "  ▼.  Law'^ 
1 1 57.  note  (2)  1.  2.  after  "  where"  infert «« an" 
1161.  note  (I )  col.  2.  1. 6.  before  «  A«"  infert  •* 9" 
1175«  note  (1)  col.  i.  1.6.  after  ^  Moor  422"  iniert  <'Cro.  Elii. 

$25.  S.  C." 
121 2.  note  (i)  the  point  b  Smt6  ▼.  ketidal,  is  dated  to  be  npon  a 

bill  of  exchange  ;  Bat  it  was  apon  a  promtiTory  note.   Vide 

6  Term  Rep.  123. 
1214.  note  (1)  page  2.  col.  a*  1.  18.  mJSai  for  **  Angios  ▼.  Aagius*' 

•*  Angier  v.  Aogicr" 
lb.  page  3.  col.  1. 1. 4.  a'fivi  for  "  Prac.  in  Chanc."  read  *'  Prec.  ia 

Chan." 
lb.  page  4.  col.  2. 1. 37.  for  ^  Scot  ▼•  Manley"  read  *'  Scot  v.  Manby" 
1 223.  note  (1)  page  2.  col.  2. 1.  8.  ajind  after  '<  Giles"  infert  «*anie" 
lb.  page  3.  col.  2.  I.9.  ajine  for  "^;/^"  read  "  Caf.  Temp.  Hard." 
1255.  note  (1)  1.  3.  after  M  credible"  infert  •*  one" 
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Trinity  Term 

2  Georgii  Regis.      In  B.  K. 

Thomas  Lor  J  Parker^  Obit/  Juftici^ 

Sir  l4ttletoA  Ptowys,  Kjtt.^ 

Sir  Robert  Eyre,  Knt.        iyujlica^ 

Sir  Jolin  Pratt,  Knt^  J 

Sir  Edward  Northey,  Knt.  Attofnej  Generate 

John  Fortefcue  Aland,  Efqi  Solicitor  (kneroL 

Clark  verfus  Elwicb 

II  A"  R.  Reeve  moved  the  laft  term,  That  one  of  the  tntnefles  RvWmidetK^ 
jYX  to  a  fubmiffion  to  arbitration  might  be  obliged  to  T^^^t^^^^^ 
affidavit  thereof,  in  order  to  make  il  a  rule  of  court  purfuant  to  fctmion^to*^ 

thc_y?fl/.  O  to*  lO  JF.  3.  C.  lU  MketflUwitof 

^  .  Uieexeailion. 

The  Solicitor  General  innftedi  that  affidavits  are  rdnntary;  cBarncislll^ 
but  the  reafon  of  the  witnefs's  refufal  in  this  cafe  was,  becaufe  P.  ia  CI. 
the  award  was  unfairly  made,  and  they  had  no  other  remedy  but 
this  to  prevent  the  fubmif&on  being  made  a  rule  of  court.  Sed 
per  Curiamj  Thehardihip  of  this  particular  cafe  will  not  at  all  vary 
our  rule,  which  muft  be  a  (landing  method  for  tlie  future :  thie 
aft  of  parliament  has  appointed  but  this  fingle  way  by  affidavit ;  ^ 

>nd  we  will  not  fuffer  jgt  witnefs  to  evade  it  by  his  refufal.     We 
force  a  witnefs  to  a  bond  h^fuhpana ;  and  every  witnefs  docs  by 
his  figning  undertake  to  prove  it  when  required.     And  //;//.  6      [   2  J 
G«9.  Singleun  v.  Bradley,   there  was  the  fame  rule  upon  my 
©ppofing  it. 

Rule  for  the  witnefs  to  make  affidavit  of  the  execution^ 

Vol.  I.  B 


fj^>' 
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Dominas  Rex  verfus  Winteringhtm. 

^k  SfctSF**!  TNdiftnicnt  quia  male  a  negltgenter  fe  geffti  in  exeiuHm  if  the 
Ttnfm^i^*  A  S^<f^  ofcon/laUe^  quafhcd  for  being  too  general. 

Bayley  vnfus  Jenneri* 

A  perfon  quaii*   D  i?  S  f^E  moved  that  defendant  being  a  trooper  might  be  dif- 
tej"i?ft^fl^ib^  charged  upon  common  bail;  it  appeared  he  was  lifted  i6tfa 

taken© be  doing  -^^>»  and  arretted  19th  5   and  the  queftion  was,  whether  he 
duty,  and  dif.    had  ever  performed  duty ;  and  the  affidavit  went  no  farther  than 
^S^IST.      ^^^  learning  to  ride.    The  plaintiff  infifted,  that  this  b  not  doing 
duty  as  the  z(k  requires,  but  only  in  order  to  do  duty, 

Cuf'^  It  is  doing  duty»  he  receives  his  pay,  and  muft  be  dif* 
charged  upon  common  bail  ( I )  • 


(l)  FUs  Jobn/hm  v.  Lomb,  lO  Mod.  346.^.  7. 

Domlnus  Rex  verfus  Wyndham* 

Andr.  17s.  f  |^  H  E  defendant  Sir  William  fFytdham  being  brought  up  by 
AJ^'  ^T?  ^*"'  4-  *^  Lieutenant  of  the  Tower^  Serjeant  Pengelly,  Mr.  Jf- 
'*  ^'5*  feriesy  Mr.  Reeve  and  Mr.  Hungetford  moved,  that  he  might  be 
admitted  to  bail,  and  offered  feveral  arguments  to  induce  the 
court  to  bail  him,  which  with  the  anfwers  given  thereto  by  Sir 
Jofeph  Jeh\Uy  Mr.  Attorney  and  Solicitor,  arc  comprized  in  die 
opinion  ot  the  court,  which  was  delivered  the  laft  day  of  the 
term  uifequitur. 

Parker  C.  J.  This  is  a  commitment  by  the  fccretary  of  ftatc 
for  high  treafon  generally ;  it  has  been  moved  on  behalf  of  Sir 
William  Wyndham^  that  he  might  be  admitted  to  bail.  I  (hall  take 
notice  of  the  arguments  on  both  fides,  and  of  the  particular  cir- 
cumftances  of  this  cafe,  which  have  been  laid  before  the  court, 
with  as  much  clearnefs,  as  the  little  time  we  have  had  to  confider 
of  the  matter  fince  it  was  fpoke  to,  and  the  extraordinary  buCnefs 
of  this  day,  will  permit  me. 

[  3  ]  '^  ^^^  ^^^  admitted  on  all  hands  that  the  court  has  a  difac- 

tlonary  power  in  this  cafe ;  and  I  think  the  arguments  which 
have  been  made  ufe  of  by  the  counfel  for  Sir  IVtlUam  Wyndkam 
are  upon  thcfc  five  points : 

I.  Ezceptionj 


l*rioiC7  Term  2  Gtoi  '^ 

I.  Exception^  That  the  commitment  is^  that  he  Jballle  kept  Sm/*^  a^'m 
fafeaniclrfei  it  has  been  infiftcd,  this  is  more  than  can  be  jufti-  ^^^T^^^ 
£ed  hj  law.     This  exception  is  ofiered  without  any  authority  to  direaiontbtlia 
fuppoit  it^  and  is  againft  an  infinite  number  of  precedents.     But  officer* 
admitting  this  were  a  good  exception,  the  confequence  would  not 
be  that  we  fliould  difcharge  Sir  Wiliiam  Wyndham^  but  only  qua'* 
tenus  his  being  kept  dofe.     The  keeping  him  fafe^  is  only  by  way 
of  admonidon  to  the  officer,  to  put  him  in  mind  of  his  duty,  and 
the  punifliment  which  he  muft  undergo  in  cafe  of  an  efcape. 
The  common  procefs  which  goes  to  the  (hcriffj  commands  him 
to  take  the  dcfcndaaiteteumfalvo  cu^oJ^. 

1.  Exception  has  been  taken,  That  the  charge  is  notfaid  to  be  ComaJta^iiti 
upon  oath ;  and  if  a  fecretary  of  ftate  might  commit  people  with-  ^^^"^^^^ 
out  oath,  the  whole  nation  would  be  their  tenants  at  will.     In 
anfwer  to  this,  \  muft  obferve,  as  I  did  before,  that  the  prece- 
dents are  many  of  them  fo,  and  no  authority  has  been  cited  in  fup-^ 
portof  theobjedlioni    The  not  mentioning  it  to  be  upon  oath^ 
isnotcenclufive,  that  it  was  not  upon  oath.     In  Fergufon*%  czk 
this  exception  was  ovcr-'ruled,  Trin,  2  W,  i^  M,  and  it  was 
held  in  KendaP^  cafe,  that  an   imprifonment  may  be  without  1  Saik.  uf4    ' 
oath ;  and  alfo  in  the  Houfe  of  Lords,  that  commitments  may  ^  ^^'  y*» 
be  without  oath*     If  a  man  be  taken  with  trcafonable  papers,  he 
may  be  committed^  and  any  magiftrate  may  commit  fuper  vifum^ 
without  oath* 

3.  Exception,   That  the  commitment  is  gefierally  for  high  CommkmeBtfof 
trcafon  j  and  it  has  been  urged,  that  fome  particular  fpecies  of  J^Jn^^^JS* 
treafon  muft  be  expreiSed,  and  that  it  muft  have  fo  much  cer-  ifl\.  Thit  ex« 
tainty,  as  to  appear  to  be  high  treafon  to  the  court.  2  Inji.  52,  wption  had  been 
591.    I  think  diis  opinion  is   not  to  be  maintained*     We  pre-  forein"tW$tera» 
fume  a  magiftrate  does  right,  till  the  contrary  appears ;  and  it  in  the  safe  of 
has  never  been  held  neceffary  to  exprefs  the  overt  aft  in  the  com-  JJ^^'*'^^  ^ 
mitment*     My  Lord  Coke  puts  the  cafe  of  treafon  contta perfonam  10 m^.  334. 
R^giSy  and  admitsthattobe  fafficient(i)*  3  Vin.  Akr* 

334.  PL  9. 

* 

4.  It  has  been  argued  in  favour  of  this  lad  exception,  that  the 
hahtas  corpus  aft  fuppofes  the  crime  to  be  fpecifically  mentioned  } 
becaufe  it  provides,  that  ho  perfon  (hall  be  committed  a  fecond 
time  for  the  fame  offence,  after  he  has  been  once  balled ;  the 
confequence  of  which  b,  that  the  court  muft  judge  bv  the  twd 
commitments  whether  the  offence  be  the  fame.  This  argu-  F  4  1 
ment  will  appear  of  little  weight,  if  we  confider  how  eafy  it  is  t6 


(0  ^*  ▼.  Wilkes^  %  Wilf,  158.  S.  P.  2  Ofw*.  Ch.  16./  ij.p,  186. 

Ba  ratjf 
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vary  the  expreflion  in  the  fecond  commitment,  and  yet  keep  clofe 
to  die  principal  charge.  Suppofe  a  man  is  committed  for  levying 
war  againft  the  King,  and  after  he  is  difcharged^  is  again  com- 
mitted for  compaffing  the  death  of  the  King  :  thcfe  two  fafts 
appear  very  different  upon  the  face  of  the  commitments,  and  yet 
he  that  is  charged  with  the  one,  may  likewife  be  charged  with 
the  other;  and  if  this  objedion  (hould  be  held  good,  the  confe- 
quence  would  be,  that  a  man  may  be  committed  as  often  as  the 
fecretaries  of  ftate  can  vary  the  exprellion ;  for  feveral  fpecies  of 
treafon  may  be  the  fame  fa£t. 

J.  The  cafe  of  Kendal  and  Uof,  i  Sali.  J47.  5  Mod.  78.  has 
been  relied  upon  by  the  counfcl  for  Sir  frtlitam  Wyndham  as  a 
cafe  in  point.  But  I  am  of  opinion,  it  will  not  come  up  to  that 
now  before  us.  They  were  committed  by  a  warrant  dated  24 
Oi?.  1695.  being  charged  with  aflifting  to  die  efcape  of  Sir  Jams 
Montgomery^  who  was  guilty  of  high  treafon.  Exception  was 
taken,  that  the  treafon  of  Sir  Jatnes  Montgomery  was  not  ex- 
preiTed  in  the  warrant ;  and  the  hSt  he  was  committed  for  might 
not  be  high  treafon,  dio'  mentioned  to  be  fo.  The  cafe  did  not 
turn  upon  that  fingle  point,  for  it  was  held  neceffary,  that  Sir 
James  Montgomery  (hould  be  averred  guilty  of^  and  committed^r 
high  treafon.  And  becaufe  both  thofe  particulars  were  not  ex- 
preflcd  in  the  warrant,  the  defendants  wrre  admitted  to  bail.  A 
commitment,  it  is  true,  for  ftealing  fruit  generally  would  not  be 
good,  becaufe  if  it  was  upon  trees,  it  would  be  no  felony.    2 

t  Aflderf.  197.  There  is  a  cafe  in  Anderfon^  which  was  to  be  a  direfllon  for 
Ruflj.  CoUca.  s  the  future  in  making  commitments,  which  is  entered  in  the 
^j^^  gj**       council  book.     In  Croftorfs  cafe,  which  is  reported  in  i  Sid.  78. 

1  Keb.  305.  it  was  rcfolved  that  a  commitment  for  high  treafon 

generally  is  good.     Vaug.  142. 

I  think  I  have  now  taken  notice  of  all  the  Exceptions  taken  to 
the  commitment.  The  next  thing  relied  upon  is  the  iHnefs  of 
Sir  William  Wyndham^  which  appears  to  be  a  diftempcr  incident 
to  the  family.  We  are  of  opinion,  that  this  is  not  ground 
enough  fingly,  to  induce  the  court  to  admit  Sir  iniliam  to  bail : 
for  it  muft  be  a  prcfent  indifpofition,  arifing  from  the  confine- 
ment (i);  andfowe  held  this  term  in  the  cafe  of  Mr.  Harvey  ol 
Csmbe^  who  dabbed  himfelf  after  his  examination  ;  and  was  rc- 
f ufcd  to  be  bailed,  becaufe  his  illnefs  was  from  an  7l€l  of  hit 


(i)  Harvey  Qi  Comke'^  cafe,  10  Mod.  334.     Efx  v.  RudJ,  Cowf. 
333. />e/?.  9. 

own. 
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tvm.    But  r(hall  not  enlarge  upon  this  headj  fince  we  are  all 

of  opinion.  Sir  William  Wyndham  ought  to  be  bailed.     There 

hare  been  four   terms  pafled   fince  his  commitment,  and  one  A  yearS  Sfflprf* 

aflbes  in  Semerfitjbire^  out  of  which  county  it  has  been  hmted  the  ^["^^J^^* 

ground  of  the  complaint  againit  Sir  William  Wyndham  arifes;  iadvcement  to* 

and  therefore  there  being  no  profecution  againft  him,  he  muft  be  ^  court  to  bail. 

admitted  to  bail,  himfelf  in  10,000  /•  and  four  fureties  in  5000  /•  j^  ^id.  170! 


Vernon  verfus  Goodrich.    In  C  B. 

THE  plaintiff  declares,  that  whereas  (he  is  poflefled  of  an  WherttiiepiatB* 
houfe  in  Ipfwich^  to  which  water  was  conveyed  by  a  leaden  IJ^^fleffiowon^ 
pipe  from,  the  conduit  houfe ;  the  defendant  neverthelefs  has  ud  the  defend ' 
placed  qtutdam  epiftomia  vocatm  Jlopcocks  in  canali  plumbeo  pr^uliBo^  *"'  P****»  ^'^ 
and  thereby  hindered  the  water  from  coming  to  her  houfe,  and  the  pLOndff** 
that  the  defendant  has  diverted  great  quantities  of  water,  by  araftihewatitic 
whichflic  loft  thcufeof  her  houfe.  U  the  repiicad- 

M,  and  oMtt 
not  barely  relf 
oatntcrfiflsthedciSuidtBlfaticle*    Yelv.  X47«    Pofh.i,  Salk* 335. 4 Mod* 4H*  Com. Rep.  7. 

The  defendant  pleads,  that  at  the  time  in  the  declaration,  et 
diu  antea^  he  was  feifed  in  fee  of  half  an  acre  of  ground,  being 
his  garden,  and  lying  between  the  conduit  houfe  and  the  houfe 
of  die  plaintiff:  and  being  fo  feifed,  he  placed  the  faid  leaden 
pipe  in  his  faid  garden,  ad  uttndf  UP  ad  ejus  bemplaciium ;  and 
therefore  he  fixed  the  faid  ftopcocks,  prout  ei  bene  licuii,  quM 
Junteadim^  tic, 

Demurrer  inde,  et  pro  caufa^  quod  materia  pr4td'  non  eft  placitaK'^ 
lis  in  barram  aHionis  prstd?^  fed  tantum  in  retardationem  re/^onfionii 
ad  inde  habend^^  donee  legalis  titulus  ad  aquam  prdtP  per  ipfam  (the 
plaintiff)  oftenfm  fueriU 

Selby  Serjeant /r^  quer.  That  the  plea  is  ill.  It  is  not  fufficient  in 
this  cafe  for  the  defendant  to  fay,  it  is  his  freehold  j  for  that  may 
be  true,  and  yet  the  plaintiff  be  intitled  to  the  watercourfe. 
Where  the  plaintiff  prefcribes  for  feparal.  pifear.  it  is  not  enough 
for  the  defendant  to  fay,  it  as  his  freehold*  17  B.  4.  6*  b,  7.  f. 
10  H.  7.  24.  b.    \%  H.  6.  29.  b.   34  H*  6*  28.  a. 

That  the  plea  fliould  not  be  generally  in  bar  of  the  a£^ion,  but 
only  till  the  plaintiff  (hew  a  title.  The  defendant  has  given  no 
anfwer  to  the  diverting  great  quantities  of  water  \  and  therefore 
he  prayed  judgment  for  the  plaintiff. 

B  2  Branthwajti 
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Branthwayte  Serjeant  contra.    That  the  plea  is  a  good  plea: 

formerlj  the  plainti£F  muft  have  fet  out  a  grant  or  prefcripdon; 

but  it   is  Cnce  fettled,  that  to  faj  generally  he  is  intitled,  it 

I  Ld.  l.iyfli.      ^"oug^  againft  a  wtong-doer.     But  it  is  (till  neceflary  to  fet  out  t 

•66.'  ft  wiif.   grant  or  prefcription,  when  the  a£tion  is  againft  the  owner  of  the 

J5«-    »  Black,  land ;  and  as  this  is  laid  generally,  it  is  enough  for  the  defendant 

"!*  to  flicw  he  is  not  a  wrong-doer,   i  Vent.  2^49  3  ip*  t  Fent.  186, 

291.     If  trefspafs  is  brought  for  ere£ling  coneyboroughs  to  die 

prejudice  of  the  common,  it  is  enough   for  the  defendant  to 

(hew  himfelf  lord  of  the  manor.     Lutw.  107.    Telv.  104. 

plow.  ft6.  t«  tf      A  plea  to  a  common  Intent  Is  good.    And  we  may  as  weD 

fcoT^l^^^'  bring  the  matter  of  law  before  the  court,  as  a  jury.     But  it  not 

being  (hewn  for  caufe  of  demurrer,  the  plaintiff  cannot  take  ad- 

^  g  vantage  of  the  plea's  amounting  to  the  general  iflue.     a  Sound. 

f^fb.Law396.  40Z* 

We  hare  pleaded  Kberum  tenementum.  And  if  the  plaintiff  hai 
any  title,  (he  may  (hew  it  in  her  replication.  And  by  her  de- 
murrer {he  admits  (he  has  no  title.  If  the  trefpafs  was  in  ano« 
ther  place,  fhe  may  Ihew  it  by  new  affignment* 

King  C.  J.  It  is  hard  to  fay  here  are  two  charges.  The  wrong 
is  the  ftopping  the  water,  the  carrying  away  is  only  aggravation. 
This  declaration  is  upon  a  poffefllon,  which  is  only  good  againft 
Wh«re  the  a  wrong-doer,  and  therefore  the  plamtiff  muft  ftie^^  a  title*  The 
plaintiff  claims  defendant  claims  the  foil,  out  of  which  the  plaintiff  claims  an 
S?  SlTefcX*  eafcment ;  and  therefore  flie  muft  ftiew  her  title.  If  it  had  ap- 
»nt*i  foil,  the  peared  in  the  declaration  that  it  was  the  defendant's  foil,  and 
tjeciaration  muft  ^^  plaintiff  had  uot  prcfcribcd,  thq  declaration  would  have  beeq 

»  Bknconvij  Ttraey  and  Dormer  Juftices,  accord*,  and  the  plain* 

tiff  afterwards  difcontinued  upon  payment  of  cofts. 


(1)  7«f#/  V.  Hammond,  2  LJ.  fid  nfiJe  Blockky  v.  Slater^  Lum^ 
Jtsym.  751.  S.  P.  Per  Holt,  C.  \ig,  fTarren  v.  SainiM,  ^  V(9/^ 
J,  4CC.  Sirwd  V.  fiirtf  Qm^  J^- 1%     1 86«  «*^4^ 
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Puifhes  of  Fancras  and  Rumbald  in  Sofiex* 

OR D  E  R  of  two  jttftices  for  the  remoral  of  a  poor  perfon  t^iBcegof 
from   the  parifli  of  Pancrat  to  RumhtUd.     Within  three  mty  fopet^de  ^ 
days  the  juftices,  leciting  that  they  were  furprized,  fupcrfede  it,  their  own  order 
and  command  the  churchwardens  Co  return  the  former  order  to  ^H^t^SuT^ 
be  cancelled*  i  Seff.  Ct,  p. 

io6.  No.  9$. 

mitater  Serjeant  infifted.  That  the  juftices  could  not  iflbe  ^MfAe^S- 

fttCh  %fupefftdeas  \  and  cited  &lft.  471*  per  had  keen  tim 

Sedper  CSuwiam,  The  fupepfidios  is  well  fcnt  by  the  juftices,  G^'^i;'«';;22 
and  to  pferent  the  cha^e  of  an  appeal^  and  the  laft  order  was 
confirmbd. 


B4 
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3  Georgii  Regis*    In  B,  R| 

Thomas  Zor// Parker,  CbUf  Jtifiicc^ 
.    Sir  Little^nPowytaJTM/.n 

5/r  Robert  Eyre,  jr«/.      >3^i^/«x. 
•  Sir  John  Pratt,  Knt»        J 

Sir  Edward  Northey,  Knt.  Attorney  Generah 
John  Fortefcue  Aland,  Efq\  Solicitor  Generah 

Memorandum  i  Mr.  Juftice  Pvwys  was  abfent  all  thii 
term,  being  indifpofed  with  the  gout. 

Johnfon  verfus  Louth* 

^Jiegunneriaa  l^yTK*  Solicitor  General  moved,  that  the  defendant,  being  % 
ciiin  of  artillery  I V I    gtuiner  might  b^  difcharged  upon  common  bail. 

jf  the  fame  at«    ^»^   o  «»  «         » 

common  foldier,        _.  _-  .  .^jt  ^ji- 

mnA  common         Bmnes  cofitra.  The  gunner  is  appointed  by  warrant,  ana  is  in 
b^ii  fttfficicnt.    tfec  nature  of  a  commiffion  officer,  he  receives  i  jw  per  diem  pay, 
1°C*'  ^'     *^^  ^^'^^s  ^^  °*^  >  ^"^  *  gunner  is  fo  much  cfteemed,  that  it  i$ 
very  difficult  for  him  to^et  leave  to  lay  down  his  poft. 

Solicitor  Gen.  He  is  lifted  as  common  foldiers  are,  and  is  li-ir 
able  to  all  the  penalties  in  the  2i,{k  of  parliament  as  common  fol-t 
4icrs  are* 

C.  J.  lam  informed,  that  the  gumier  is  within  the  defcriptioa 
^f  a  common  foldier.  The  extraordinary  pay  is  only  in  confidcra** 
lion  of  the  ikill  which  is  requifite  in  his  place* 

Eyre  and  Pratt  Jufticc$|  morf.  An4  h^  w^s  difgh^irgcd  U^i| 
(Qxnmon  biiil« 
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Rex  verfii  Helling, 
Intr.  Trin.  2  Geo» 

rrdi^hnent  for  not  papng  ferrant^s  wageSy  recidiig  an  order  of  U  tHm  for  ^ 
two  juftices,  whereby  it  appeared,  that  9  /.  was  due,  which  SSftHjMiJ 
the  defendant  icf^9%l  to  pay,  haying  had  notice  of  the  order,       the  fervicc  wm 

tdating  to  hjlid 

GlyA  pro  defiftdeftte.  The  order  is  void.    It  does  not  fet  out^*°^* 
die  labour  of  the  fenrant,  and  is  only  generally  ^ra  falano\  the 
juftices  have  only  jurifdi£lion  in  cafe  of  hufbandry ;    and  the 
order  ought  to  fl^w^  this  was  a  matter  within  their  jurifdidlion. 

Eyri  J,  The  pra£Hce  is,  if  an  order  be  for  paying  wages,  it 
is  fuppofed  to  be  foch  as  the  juftices  have  power  orer,  &iBt. 
441,  442,404- 

C.  J.  and  Pratt  J.  of  another  opinion.  And  HUUfe^uenf 
the  indi^lment  was  quaflied  ( 1  )• 


(1)  Vide  Shirgtld  v.  H^lknvwt^     loos.     Where  the  objedtion  was 
Z  Sifl  CaJ*   loc.  PU  100.  fift.    taken  and  ruled  contra* 


Rex  virfus  Powell  &  al\ 

SIR  William  Thon^fan  the  Recorder  moved  to  quafii  an  In-  Dtkri^UAtiS* 
di£}:ment  agaiiift  Ac  defendants,  for  deceiving  one  Davi/a  oft^'j^'n^w^ 
feveral  lottery  orders*     It  is  de  fcriptis  h$nh  (st  cataliss  of  Davila  SamcntT  *"*^ 
dtcipiAant  et  defraudabant  ^  this  is  trover  in  effect,  and  too  gene- 
rally laid.     2R<dm  Ahr.  79*     Mod.  Caf*  311*     Et  per  Curiam^ 
This  is  too  general,  and  was  qualhed  without  putting  the  de* 
fendant  to  demur  to  it* 


Brett  verfus  Mintcr  &  al*. 
Intr.  Hil.  1  Geo.  rot.  318* 

THIS  was  a  writ  of  error  coram  vobis^  and  the  error  alligncd  where  the  plala^ 
wasy  that  one  of  the  defendants,  being  an  infant,  appeared  tiff  xtpUet  full 
by  attorney.     The  plaintiff  pleads,  that  he  was  of  full  age;  to  ^'J^^f^' 
w^hich   the  defendant  demurred,  and  (hewed   for  caufe,  that  nVcefla^'  to  by 
the  plaintiff  has  ihewn  no  place  where  the  defendant  was  of  a«<iwtfaaitiiof 
jge,  •  wleefc, 

Faiakerltf 
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Tazaherley  pro  defendenti.  Infancy  muft  be  tried  by  the  ci>un<* 
try,  and  therefore  it  is  neceflary  to  lay  a  vtnue.  GcJi.  382* 
Co/lin  V.  Taylor,  Latch.  194,  And  in  JriVi.  12  jInn.  Weilel  y^ 
Glover^  a  releafe  was  pleaded  without  a  venue^  and  held  ill, 
r  -1  though  it  was  infifted,'  that  the  name  of  the  county  in  the  mar- 
^  ^  ^  gin  was  fuflScient,  to  which  it  was  anfwered  that  the  ideafe 
might  b^  in  another  place. 

Branthwayte  Serjeant  contra.  Incapacity  of  the  perfon  may  be 
tried  where  the  a£liQn  i$  laid.  The  defendant  is  of  age  every 
where. 

C.  J.  Full  age  is  not  local,  as  the  executing  a  releafe  ;  the 
place  is  no  certainty  of  the  faft,  as  it  is  in  the  cafe  of  a  releafe. 
What  is  pcrfonal  attends  the  perfon  every  where  j  if  he  is  of  full 
age  any  where,  he  is  fo  every  where, 

Jdjournatur  \  and  the  laft  day  of  the  term  the  Chief  Jufiice 
delivered  the  opinion  of  the  court. 

> 

^rfon*"rbbic*'  C  J.  The  qualities  of  the  perfon  are  to  be  tried  where  the 
where  the  aaion  sf^ion  IS  brought  ( I  )•  Nonagc  to  a  releafe  where  the  releafe  is 
is  broughu  laid  to  be  made.  I  have  looked  into  the  cafe  of  Collins  v.  Tay^or^ 
Lett  ^.  Mills  ^^^c^  ^s  oddly  reported ;  and  therefore  I  penifed  the  recordt 
105.  which  is  thus :  The  error  aiTigned  is  appearance   by    attorney 

^^^'  ^'  \'  ^*  for  an  infant,  then  it  goes  on,  Eo  quod  videtur  curi^^  that  there 
iiMoiliiV  *s  ^^  venue;  Ideo  conftderatum  ejl  quod  the  defendant ajftgnet  ^r- 
J95.  rores  de  novo  :  Then  it  is,  Eo  qisod  defendens  tali  die  appeared  by 

attorney  apttd  Wejiminjler^  quo  tempore  he  was  an  infant,  &r.  I 

think  it  was  not  necefTary  to  mention  all  that,  for  it  appeared 
Liil.  Entr.  489.  ^^^^  ^^^  record.     In  this  cafe,  if  there  be  any  fault  it  is  in  the 

plaintifFin  error,  and  the  defendant  had  nothing  to  do  but  to  fot 

low  him. 

Judgment  affirmed. 


(i)    Vide   Stawen    V.     Gcaret,  alledgcd.     Weft,  y,  Sutton^  2  L/i. 

%  Ld.  Raym.  1172.     But  where  a  Raym.  853.  Sali,  2.     Sca'wmv. 

plea  concerning    the    perfon    is  Garret ,  tk  1173.     Pie  v.   Cr^#»j 

pleaded  io  bar,  a  venue  fhall  be  ih.  1243. 

Domlnus  Rex  verfus  Bifliop. 

Conviafori      T^Efcndant  was  convi£^ed  of  printing  a  feditious  libel,  and 
libel  being  ill,      |  J  appearing  to  be  in  a  very  ill  (late  of  health,  was  brought 
iTdirmtau'*^^""  up,  and  movcd  for  the  judgment  of  the  court,  and  to  be  admitted 
to  bail. 

C.  J. 
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C  J.  Hie  offimce  is  fo  great  that  an  adequate  punifliment 
ftaj  endanger  his  life,  and  to  leflen  the  judgment  would  be  an 
ill  precedent ;  therefore  bail  him  for  the  prcfent,  and  we  will 
give  judgment  when  he  is  better^  Defendant  in  aooo  /•  two 
furetiesin  1000 /• 

N.  B.  He  died  witUna  few  days  after. 

Dominus  Rex  verfus  Inhabitants  of  Hfworth.  [  le  ] 

OR  D  ER  to  pay  3 /.  weekly  to  A.  by  the  parifli  of  Hf-  Orfer  to  ftf 
vmrtb^  fo  long  as  he  (hall  continue  poor,  mSSimA^ 

mentioa  him  to 

Martin.  By  the  ftatute  43  Elt%.  e.  2.  it  ought  to  appear,  they  b«  poor  and  ia. 
are  poor  and  impotent,    i  Keh.  489.     %  Kih.  744,  643.  Fafch.  S^^Ata. 
I  Gio.  Rix  y.  Cully.     An  order  for  a  father  to  pay  fo  much  to  75.  1  Semcii: 
his  daughter  was  qoaflied,  becaufe  not  hid  poor  amUmpotent^  but  io**«««»«S.C» 
only  th^t  (he  is  in  a  poor  and  deftitute  condition,  and  wants  re* 
lief.    5  Mod.  197.     KnAfoor  is  to  be  under(tood,  poor  old,  poor 
Hind,  poor  impotentm 

C.  J.  I  favour  thefe  orders  as  much  as  I  can,  becaufe  no  body 
takes  care  to  draw  them  up  for  the  poor«  But  it  muft  be 
quadied. 

Pafdj.^  Geo.  Rexv.  InbaUtants  ofStokeAJrfej  [a).     On  the  au-  (j)  i  SdT.  C^ 
thority  ofthis  cafe  an  order  was  qua(hed  for  die  fame  fault.    So  1x5.  P.  C.  x%u 
Pafch.  4  Geo.  Ren  v.  7i^er  (*),  an  order  to  maintain  a  daughter*  'c^f^'^ 
in-law.  (*)isiff.ca: 

I  j6.  No.  I2|. 
rdk  aUb  lEtfT.  CdQr,  iolM«|07.    1  Saff.  Cat  90.    PL  SS.    CaC  of  Stit.  aiA  JLea.  70.  Fl^ 
93.  S.  P. 


Fari(hes  of  Holy  Trinity  and  Shoreditch. 
nARKER^  C.  J.  deliycrcd  the  refolution  of  the  court  A.hfcowi4to«. 

J^  ^  kotlerretC.hu 

Crctlemtnt  iaiih 

This  is  an  order  for  the  removal  of  one  Ferrer  from  the  pari(h  c*t  parifli. 
t^lHolj  Trinity  to  Sboreditcb:  by  which  it  appears,  that  Ferrer  »  lf'S^\^ 
was  bound  as  an  apprentice  to  one  Truiy,  with  intent  that  he  {^y', ^3^167! 
(hould  ferve  Green  \  which  he  did  for  three  years.     And  it  has 
been  infifted,  that  he  being  bound  to  Truty,  who  lives  in  Trinity 
parifli,  hisfettlcment  is  tl:^e ;  and  not  in  Sboreditcb,  where  the 
im  ice  WMf 

But 


.•10 
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Salk.  61. 
Ditference  be- 
tween apprea« 
tice*  and  other 
lenraoti* 


Bttti;^  are  of  opinion  the  juftices  have  done  right  Jn  femUng 
him  to  Sboreditch^  where  the  fervice  adually  was.  It  is  the 
fame  thing  as  if  Truby  had  turned  him  over  to  Green  \  in  which 
cafe  there  would  have  been  no  queftion,  but  he  had  gained  a  fet* 
dement  in  Greenes  parifh.  If  the  mafter  removes  out  of  one  pa- 
ri(h  into  another,  the  apprentice  gains  a  fettlement  if  he  lives 
there  forty  days.  The  turning  over  an  apprentice  is  like  the  af- 
figning  any  deed.  In  this  cafe  Truby  was  only  a  truftee.  There 
is  a  great  deal  of  difference  between  apprentices  and  other  fcr* 
vants;  for'  apprentices  are  not  prefumcd  to  become  chargeable, 
becaufe  the  trade  and  miftery  they  leam  is  theit  eftate.  There« 
fore  the  order  muft  be  confirmed  (i). 


(1)  Poft.  514.  Caifi9r  V.  Eccles,  Ld.  Rqym.  68 J.  S«  P. 


Declaration  in 
feplevin  ameni- 
ed  after  plea  in 
abatement. 
Paf.  X  Geo.  a. 
On  the  authority 
ofthiff  cafe  the 
pariih   was 
amended*  intit 
Lord  Gage  and 
MckwJQiip  after 
the  fame  plea 
In  abatement. 
Cited  CuA.  4S« 


t5a2k.50. 


Garner  vetfus  Anderfon. 

IN  replevin  out  of  the  county  court,  the  plaintiff  declared  for 
taking  his  cart  and  four  horfes  in  NightingaMane  in  the  pa« 
rifh  of  Stepney.  Tlie  defendant  pleads  in  abatement,  that  he 
took  the  goods  in  Nightingale^lane  in  the  parifh  of  5/.  JtJm  Wap-* 
ptng^  abfqtu  hoc  that  he  took  them  in  Nigbtingale^lane  in  the  pariih 
of  Stepney,  Et  pro  retort^  babend^  he  fets  forth  his  titk  to  the 
goods  as  a  deodand* 

Hall  Serjeant  moved  to  amend  the  declaration,  and  alledged  the 
place  to  be  in  the  pariih  of  St.  John  }Vapptng\  for  the  one  fide  of 
that  lane  to  the  caufey  is  by  a£l  of  parliament  in  the  parifh  of  Step- 
ney^ and  the  other  fide  in  the  pariih  of  St.  John  Wapping^  and  the 
goods  were  taken  in  thaf  fide  of  die  lane  which  is  in  flapping. 
The  fafl  was,  that  a  fervantof  the  plaintiflF's  was  driving  a  cart, 
and  by  chance  he  run  over  and  killed  a  child ;  upon  whicli  the  de- 
fendant  feized  the  cart  and  horfes  as  a  deodand,  and  the  fervant 
was  tried  for  the  murder,  and  ioMnd  per  infortunium. 

Branthwayte  Serjeant  f<?fr/rj.  If  this  fhould  be  amended,  all 
pleas  in  abatement  will  be  fet  afide.  Pafch.  2  Ann.  Leper  v.  Ger-- 
main.  AJfurrfpJtt  was  brought  by  bill  againft  defendant  as  a  knight, 
he  pleads  in  abatement  that  he  is  a  knight  and  baronet  \  and  the 
court  rcfufed  an  amendment.  HiU  i  Geo.  Mears  v.  Bo^ves  in 
C.  B.  was  the  fame  cafe  as  this,  and  the  court  would  not  grant 
an  amendment.  Nothing  is  removed  out  of  the  county  court 
but  the  plaint  only  ;  and  therefore  if  ifTue  is  joined  in  the  county 
courtj  tlie  plaintiff  muft  declare  de  novo* 

c.  !• 
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C  J.  In  the  cafe  of  Leper  ▼.  Germain  there  could  not  be  any 
amendment^  becaufe  the  commencement  of  the  futt  was  wrongs 
and  nothing  to  amend  by.  The  foundation  of  amendments  by 
Ac  court,  whilft  the  proceedings  remain  in  paper  before  they  be 
recorded,  is>  That  thefe  papers,  delivered  to  and  fro,  fupply 
the  declaring  and  pleading  ore  tenus  at  the  bar,  and  may  be 
amended  as  eafily  as  if  fpoke  *  the  bar.  Thefe  faults  ftiled 
enrors  of  the  clerk  are  amendable  after  the  proceedings  are  xe« 
corded* 

Afterwards,  upon  deliberation,  the  court  granted  leave  to 
amend  upon  payment  of  cofts  ( i ). 


(1)  Declaration  in  a  fui  tarn  coils,  with  liberty  to  defendant 

adioa  amended  after  the  eaufe  to  plead  dt  mvo.     Ftencb  q,  /•  ?• 

bad  been  carried  down  by  provifo  Whitfidd^  And,  13. 
and  poflponed,  upon  payment  of 


Thruftout  verfus  Peakc  &  al%  C  li  ] 

Int.  Trin*  8  Ann.  rot.  io8.    . 

MPON  Not  guilty  in  ejcftment  for  the  manorof  jr>/»fl//DtVifctoA.and 
and  other  lands  in  Com'  Notf^  on  the  demife  of  Edmund  ^'^t^^^l 
r  Serjeant  at  law,  the  jury  find  this  fpecial  verdict.  vided,  and  after 

their  deceafes  to 
their  liein  male  of  thcjr  bodies,  equally  to  be  divided,  and  if  cither  of  them  die  without  iffue,  then  to 
the  furrivor  and  hit  heirs  male.  A,  and  B«  make  partitiont  and  B.  levies  a  fine  and  Aifters  a  recovery 
•f  his  party  and  dies  without  iflue.  The  entry  of  A.  is  taken  away>  and  no  title  accrues  Co  him  by  tht 
fsrvivorilup.     %  Vin.  Abr.  238.  P.  C.  1 1«  S.  C.  . 

That  Roger  JT^y?  being  feifcd  in  fee  {inter  alia)  of  the  premiflcs 
in  queftion  23  March  1697,  made  his  will  in  writing,  wherein  was 
the  following  claufe,  **  And  my  further  will  is,  and  I  declare, 
"  that  if  it  ihall  happen,  tliat  at  the  time  of  my  death,  I  {hall 
**  leave  no  child  or  children  begotten  by  me  on  the  body  of  my 
•*  faid  dear  wife,  or  if  fhe  be  not  with  child  or  breeding  at  the 
*'  time  of  my  death,  then  I  give,  devife  and  bequeath  all  and 
**  fmgular  my  manors,  lands,  tenements,  ^r.  which  are  free- 
"  hold,  in  the  counties  of  Bttcks^  Hertford  and  Notfoli^  or  elfc- 
"  where  in  the  kingdom  of  En^landy  unto  my  aforefaid  dear 
**  wife  for  and  during  her  natural  life,  or  fo  long  thereof  as  flie 
"  (hall  remain  my  widow.  And  as  for  tny  eflnte  in  the  county  of 
^*  Norfolk  not  as  yet  any  ways  difpofed  of,  but  to  my  faid  wife 
"  for  life  or  widowhood  as  aforefaid,  I  hereby  give,  devife  and  ^ 

"  bequeath  the  fiime  after  tlie  deceafe  or  marriage  of  my  faid 

«  wife 
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^  wife  as  aforefaid,  unto  1117  nephews  Edmund  Miller  7f^i, 
f  ollexfl  4aS.  ^  Robert  Sharrock  during  their  natural  lives,  equmlly  to  be  divided 
*•  betnvten  them^  and  after  their  deceafes^  then  to  the  next  heirs  male 
<*  of  their  bodies  lawfully  to  be  begotten^  equally  to  be  divided  between 
**  them  \  but  in  cafe  either  of  them  the  faid  Edmund  Miller  and 
«*  Robert  Sharrock  depart  this  life  without  fuch  iffue,  then  I  give, 
*^  devife^  and  bequeath  the  fame  eftate  in  Norfolk  to  the  other 
<<  of  them  for  life,  and  after  his  deceafe  to  the  heirs  males  o^ 
•*  his  body  lawfully  to  be  begotten."  And  for  want  of  fuch 
iflue  of  both  of  them,  he  devifed  over  to  others,  with  a  remainder 
to  his  own  right  heirs,  and  then  goes  on ;  <*  Provided  always, 
*«  that  if  any  of  the  devifees  (hould  fell  timber,  other  than  tor 
'*  repairs  or  firewood,  or  likely  to  decay,  it  (hould  be  a  for* 
*•  feiture  of  their  particular  and  refpeftive  cftates." 

They  find  further,  that  Elizabeth^  wife  of  the  teftator^  died 
in  his  life-time,  and  aftefwards  the  devifor  died  without  iiTiie. 
That  the  two  devifees,  Edmund  Miller  and  Robert  Sharrock  en- 
C  13  ]  tered  and  were  feifed  frout  lex  poJ{ulat\  and  by  their  indenture 
dated  5  May  1700,  reciting  the  devife,  and  to  the  end  that 
each  party  may  know  and  enjoy  his  own  fliare  and  moiety  in  fc- 
vcralty,  •«  They  the  faid  Edmund  Miller  znd  Robert  Sharrock  da 
«•  by  thefe  prefentSi  for  themfelves  and  their  heirs  males,  make 
*'  and  deliver  an  equal,  perfe£t  and  abfolute  partition  of  all  the 
<'  faid  manors,  lands,  &r.  to  and  between  the  faid  Edmufid 
**  Miller  and  Robert  Sharrock  in  two  parts,  in  manner  and  form 
<*  following,  {viz.)  That  he  the  faid  Edmund  Miller^  and  the 
*'  next  heirs  male  of  his  body,  (hall  have«  hold  and  enjoy  to  his 
*•  and  tlicir  own  feveral  ufe,  according  to  the  limitations  in  the 
•*  faid  recited  will  expreflcd,  but  for  no  greater  or  other  eftate^  orquan^^ 
**  tity  of  eJlaUi  than  he  or  they  can  or  may  have  by  virtue  of  the  faid 
**  Roger  Weft'/  twV/,  all  that  the  manor,  fef^  in  full  fvisfaftion 
<*  of  all  his  the  faid  Edmund  Miller*s  and  his  next  heirs 
**  male  mentioned  in  the  faid  will,  part,  portion,  (hare  and 
**  moiety,  but  for  no  greater  or  other  eflate  than  he  can  or  ought  t§ 
**  take  by  virtue  of  the  faid  wilU  So  in  like  manner,  that  Robert 
**  Sharrock  (hall  hold  and  enjoy  all  that  the  manor  of  Welhall  in 
^*  Gayton,  life,  and  each  covenanted  to  the  reft  contented  therc- 
^*  with."  That  Edmund  Miller  and  Robert  Sharrock  entrcd  and 
cnjoyod  their  parts  in  feveralty.  That  John  Lyng  profecuted  a 
writ  of  covenant  de  manerio  de  Gayton  fFellhall  ^g^infi  Robert 
Sharrock,  tefie  2  OB.  13  ^«  3.  ref  Oclabis  Martini,  on  which  a 
fine  was  levied.  And  that  by  deed  dated  2  05.  13  fV.  3.  it 
was  covenanted  between  Robert  Sharrock,  John  Lyng  and  John 
Carter,  That  Robert  Sharrock  (hould  levy  a  fine  to  John  Lyng  of 
the  manor  j/'Wcllhall  in  Gayton,  to  the  intent  to  fuffer  a  com- 
inon  recovery,  and  that  John  Carter,  before  the  end  of  Michael'^ 
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lAtf  term  iben  .next  enfuing,  IhouU  fue  a  writ  of  entrj  fur  Ji/1 
/ej^  enle  pffi  againft  Join  Lyng,  who  fliould  vouch  RtJferi  Shar^ 
rxki  which  fine  and  recovery  then  lo  be  levied  and  fufiered 
ftouM  be  to  the  ufe  of  the  faid  Robert  Sharrock  in  fee.  That 
though  this  deed  wag  dated  2  OQ.  13  ^.  3.  yet  it  was  not  exe- 
cuted tiU  26th  November  following,  but  neverthelefs  that  it  was 
eiecuted  before  the  fuffering  the  recovery  at  bar.  And  that 
there  is  no  other  declaration  of  the  ufes  than  as  aforefatd.  That 
Jihn  Carter  fued  a  writ  of  entry  de  manerio  de  Gayt$n  Wellhall^ 
ufie  16  Oil.  I'^W.  7^.  ret  CraJHno  Ahimarum^  upon  which  a 
common  recovery  was  fuffered,  (which  is  found  in  hoc  verba) 
and  a  writ  of  feifin  thereupon  pfofecUted  by  the  faid  Jalm  Carter 
Se/le  6  November f  returnable  indilate ;  upon  which  the  (heriffre* 
turned^  that  he  delivered  feifin  24  November,  which  is  two  days 
before  the  execution  of  the  deed.  That  the  lands  in  the  fine 
and  recovery  are  the  part  allotted  by  the  deed  of  partition  to  R^^ 
bert  Sharrock,  and  mentioned  in  the  deed  of  2  OHober  13  iV*  3. 
That  16  February  1707,  Robert  Sharrock  fo  feifed  died  without 
iflue,  and  that  Elizabeth  Sharrock  his  filler  and  heir  entered,  and 
married  Patrick  Seagrave,  Efquire,  who  became  feifed  in  right  of 
his  wife,  upon  whom  the  leflbr  of  the  plaintiff  entered,  and  [  14  ) 
made  the  leafe^  and  was  poflelTed  until  ejeded  by  the  defendants^ 
fedutrum^  ifc» 

Rreve  pro  quer^  argued,  Ftrfl,  That  the  two  devifecs  Edmund 
Miller  and  Robert  Sharrock  take  only  eftates  for  their  lives  as  te* 
nants  in  common,  with  crofs  remainders  for  their  lives ;  and 
that  the  devife  to  their  next  heirs  male  is  a  remainder  in  contingen- 
cy only,  and  not  executed.  If  it  had  been  to  them  for  life,  re- 
mainder to  their  heirs  male,  it  had  been  an  eftate-tail  executed^ 
I  Co.  66.  Archer's  cafe.  Where  by  a  devife  to  Robert  Archer 
for  life,  and  after  to  the  next  heir  male  of  Robert,  and  to  the 
heirs  male  of  the  body  of  fuch  next  heir  male,  it  was  adjudged, 
that  Robert  took  only  an  eftatc  for  life.  (y7),  Becaufe  he  had  an 
exprefs  eilate  for  life  devifed  to  him  ;  and  {idly).  The  remainder 
was  limited  to  his  next  heir  male  in  the  Angular  number  \  though 
that  fecond  reafon  given  in  Archer*s  cafe  was  denied  for  law,  be- 
caufe heir  is  notnen  colleclivum^  and  one  can  have  but  one  heir  at 
once,  and  this  (hall  go  from  heir  to  heir.  Cro.  EUz.  313.  i  Roll. 
Abr.  822.  K.  pL  1.  Owen  148.  Clark  v.  Day.  Yet  Archer\ 
cafe  is  good  law ;  the  true  reafon  of  that  judgment  was,  be- 
caufe the  words  of  limitation  to  the  heirs  male  of  the  body  of  fuch 
next  heir  male  were  added  to  the  heir ;  therefore  heir  was  con- 
ftrued  to  be  defignatio  perfona.  I  Vent,  i\6,  232.  In  the  cafe 
at  bar  it  is  limited,  by  exprefs  words,  That  they  ftiall  have  but 
fir  lifcj  and  then  confequently  the  heirs  ihall  take  as  purchafers. 
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zdtji  The  words  fquaily  to  be  divided  being  added  to  the  iart 
nkJe^  as  well  as  to  the  two  deTifees^  prove  the  intent  of  the  tefta- 
tor  to  be,  that  the  heirs  male  fliould  take  as  purchafers,  and  not 
hj  way  of  limitation.  Had  the  devif(^  been  to  the  two  devifees 
and  to  their  heirs  males,  equally  to  be  divided,  thefe  words 
equai/y  to  be  divided  might  have  been  applied  to  the  two  devifees  i 
but  here  it  being  twice  repeated,  the  laft  muft  be  reje£^d,  if  the 
heirs  are  to  take  only  by  way  of  limitation*  Thefe  words  in  a 
will  make  a  tenancy  in  common.  3  Co.  39.  *•  a  Rol*  Abr%  89. 
&atk.  390,  391*     I  Vent.  376*  a  Vent.  365. 

The  rule  will  be  obje^d,  when  the  anceftor  by  any  gift  or 
conveyance  takes  an  ^ftate  of'  freehold,  and  in  the  fame  gift  or 
conveyance  an  eftate  is  mediately  or  immediately  limited  to  his 
heirs  in  fee,  or  in  tail,  that  always  in  fuch  cafe  his  heirs  are  words 
of  limitation  of  the  eftate,  and  not  words  of  purchafe*  As  to 
that  rule,  it  only  holds  place  where  the  remainder  is  executed, 
and  not  when  the  remainder  is  in  contingency.  2  Rfd.  Abr. 
418.  H.  pi.  5.  Lilt.  Rep.  258. 

Tie]  3^'  Theprovifo  in  die  will  for  the  devifees- to  forfeit  on  cut« 

,     ting  down  timber,  proves  the  devife  to  be  but  an  eftate  for  life ; 
#S!^98.^       for  if  it  is  an  eftate-tail  the  provifo  is  void,     i  Fent.  a  16,  ^ll* 
'  King  V,  Melting.    Such  an  argument'  from  the  provifo  is  a  forci- 

ble one. 

Secondly^  Whether  the  two  devifees  (hall  not  have  crofs  re* 
mainders  for  their  lives  by.  implication,  with  a  remainder  to  their 
next  heirs  males  in  contingency  only,  and  not  executed  ;  fo  that 
after  the  death  of  the  one  the  furvivor  (hall  have  an  eftate  for 
life  in  the  whole,  and  not  the  heir  male  of  the  perfon  dcccafcd* 
jifter  their  deceafes  in  the  will  (hall  be  taken  jointly,  (that  is)  after 
both  their  deciafes  it  (hall  remain  to  their  next  heirs  male. 
Such  a  conftrufiion  (hall  be  made  in  the  cafe  of  a  will,  but  in 
tlie  cafe  of  a  conwyance  at  common  law  fuch  words  may  be 
conftrued  diftributively,  fo  that  after  the  deceafe  of  either,  his 
part  (hall  remain  to  his  next  heir  male.  5  Co*.  7.  Wyndhani% 
cafe.  The  words  of  a  will  (hall  be  always  followed,  except  the 
^oHes/.  \t%.  intent  of  the  teftator  appear  in  the  will  to  be  contradiftory  to  the 
words.  2  Junes  172.  Raym*  45a*  Holmes  v.  Meynell^  a  cafe 
in  point.     4  Leon^  14* 

If  they  take  but  an  eftate  for  life,  the  fine  and  recovery  by 
Robert  Sharrock  was  a  forfeiture  of  his  eftate,  and  a  right  of  en- 
try was  given  to  the  other  devifee  (the  leiTot  of  the  plaintiff) 
which  is  (ufficient  to  preferve  a  contingent  remainder*     1  Vcut^ 

|8&. 
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188.    Trifi.  6  Anna^  Tucherman  v.  Jrferj.     That  was  a  dcvife  Dev»Jt  to  A. 
to  two  femes  f  Elizabeth  and  Jane  for  their  lives,  equally  to  be  for^nf/,  ^ro^n- 
dirided  between  them,  remainder  to  the  heirs  of  yane*     7^^^  <ier  to  the  heirs 
died,  and   Elizabeth  {\xrsvrtd  \  and  the   queftion  was,  wheiher  f^^- ^*^y"« 
Elizabeth  fhould  have  the  whole  during  her  life,'  or  the  heir  of  ''^ITfJnrivor  ihail 
Jane  have  that  part  immediately  whereof  Jane  died  feifed  ?  And  have  the  whoU 
the  court  held,  that  Elizabeth  and  Jane  were  joint-tenants,  and  ^2*o©   Litt 
that  confequently  the  furvivor  fhould  have  the  whole  during  her  184.  a.  cd.Haif. 
life,  and  the  heir  of  Jane  have  nothing  till  the  death  of  Elizabeth. 
Therefore  this  conftruftion  anfwers  the  words,  after  their  decedfes^  ' 
and  does  not  deftroy  the  authority  of  the  cafe  of  Holmes  T* 
MejnelL 

Thirdly^  The  following  part  of  the  devife,  If  either  of  them  de» 
fart  this  life  ivithout  iffue^  then  I  give  the  fame  ejlate  to  the  other  of 
them  for  hfe^  cannot  make  it  to  be  an  eftate-tail  executed.  I.  Be- 
caufe  an  exprefs  eftate  for  life  is  only  devifed  to  them.  2.  If  it  i$ 
an  eftate-tail  it  mud  be  by  implication,  which  is  contrary  to  the 
rule  of  law.  That  no  implication  fliall  be  allowed  againft  the  ex- 
prefs words  of  a  devife  ( i ).  Cro.  Eliz.  313.  Owen  148.  Moor 
593.  I  Rol.  Abr.  839.  pL  4.   II.  which  reports  do  differ. 

C.  J.  And  neither  of  them  right. 

Reeve.  Thofe  words  cannot  create  it  an  eftate-tail,  by  reafon  I.  16  1 
of  the  intervening  contingent  remainders  to  the  next  heiis  male 
of  their  bodies.  Cro.  Eliz.  2^S*  CordalPs  czk.  Where  upon  a 
devife  to  Edward  Cordall  for  life,  remainder  to  his  firft  fon,  re- 
mainder to  the  heirs  of  the  body  of  Edward  Cordall^  he  then 
having  no  fon,  it  was  refolved,  that  the  eftate-tail  was  not  exe- 
cuted, for  the  poflibility  of  the  mefne  eftate  intervening,  and 
therefore  it  was  disjoined  during  the  life  of  Edward  Cordall ; 
though  that  cafe  has  been  denied  for  law.  2  Sound.  386.  And 
it  has  fince  been  adjudged,  that  the  remainder  ftiall  be  vefted. 


(1)  FtJe  Langley  v,  BaUruin,  of  Cuventry^  3  Term  Rep.  83.    Doe 

1  Eq.  Abr.  185.  PI.  29.    8  Mod,  V,  Applin^  4  Term  Rep,  8z.     Denn 

258.   S.  C.      Attorney  General  v.  v.  Puckey^  5  Term  Rep.  299.  from 

Sutton^  1  P.  IVms,  754.     2  B}0,  which  cafes  ic  appears,  that  in  a 

P,  C.  382.     Robinfon  v.  Robinfon^  will,  the  law  will  raife  any  eftate 

1  Burr,  38.     3  Atk,  7.36.    S.  C.  by  implication,  and  depart  from 

2  Fez,.  225.  S.  C.  and  the  cafes  particular  limitations  which  dafh 
there  cited.  AlUtnfoay,Clithero^  wiih  others,  where  it  is  neceffary 
I  Vesi.  24.     Leihietdlier  v.  Tiaiy,  to  efFeduate  the  ma ni fell  general 

3  Ak,  784.  Evans  v.  Jftley,  inteuiion  of  thetcilaior,  otiierwiie 
$Bufr.  1570.     Haj  V.  The  Earl  not. 

Vol.  I.                              C  tiU 
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till  Ac  contingent  remainder  comes  in  e]fe^  and  then  the  cftatcs 
ihall  be  opened  and  disjoined  for  the  letting  in  of  the  conttnj^cnt 
remainder,  becaufe  they  were  all   created  together  by  the  fame 

-> .>  - conveyance.      ii  Co*  8o,  Le^is  BowU%  cafc«     i  Sfrf.  81.  i 

Cont.  Rem.  41.  xiw.  36.     I  ^und.  386.  I  Fent.  345. 

4thed* 

If  they  are  jointenants  for  life,  the  queftion  willbe,  what  the 
fine,  recovery  and  deed  of  partition  have  done.  They  cannot 
afie£i  the  remainder,  whether  contingent  or  executed,  nor  alter 
tht  quality  or  quantity  of  the  eftate  devifed.  The  deed  can  amount 
only  to  an  agreement,  of  what  lands  each  party  (hall  receive  the 
profits.  Though  it  is  lecited  to*  be,  to  the  end  that  each  migk 
know  his  part  in  feveralty^  yet  the  deed  is  only,  that  each  (hail 
hold  the  lands  according  to  the  limiiaiions  of  the  will* 

The  recovery  is  found  in  hac  verba^  and  appears  to  be  no  more 
than  the  hiftory  of  a  recovery.  It  is  in  the  preterperfe£l  tenfe^ 
y.  C.  petiity  and  not  petit. 

Eyre  J«  That  cannot  be  taken  advantage  of  herct 

Recife.  The  fine  and  recovery  are  not  of  the  fame  manor,  as 
the  deed  to  make  the  tenant  to  the  pracipe*  The  one  is  de  ma- 
nerio  de  Gayton  Welhall^  and  the  other  is  de  manerio  de  Gayton  in 
WelhaU\  and  though  the  jury  find  the  lands  in  the  fine  and  re* 
tovery  to  be  the  fame  as  in  the  deed,  yet  they  do  not  find  the 
manor  to  be  the  fame.  The  fine  and  recovery  are  void,  for 
there  is  no  tenant  to  the  pracipe ;  for  the  recovery  is  had  and 
judgment  given,  before  the  tejle  of  the  writ  of  feifin»  which  it 
6Novetnher^  and  feifin  delivered  the  24th,  and  the  deed  is  ex- 
prefsly  found  not  executed  until  the  26th.  And  tlie  finding  the 
deed  executed  before  the  recovery  had  at  bar,  being  contrary  to 
the  record,  is  void*  ii  H'  6*  42.  The  finding  a  perfon  dead, 
r  i^  1  who  appeared  in  court  at  the  trial,  was  held  to  be  avoid  finding. 
And  tlierefore  he  prayed  judgment  for  the  plaintiff. 

Brartthnvayte  Serjeant  pro  defendentey  admitted  that  this  was  a 
tenancy  in  common  \  but  he  argued,  that  it  is  an  eftate-tail,  and 
not  an  eftate  for  life  only.  The  words  equally  to  he  divided  between 
them  were  only  to  (hew,  that  the  teftator  intended  a  tenancy  in 

I  Co.  66^  common.     Cro.  EL  695.  Lewen  v.  Cox.     Archer\  cafe  was  ad- 

judged but  an  eftate  for  life,  by  reafonpf  the  limitation  upon  a 
limitation,  (v/z.)  to  the  heirs  of  the  next  heir  male,  which  limi- 

(«)  Vide  Fearn   tation  is  not  in  the  cafe  at  bar  [a).    The  intent  of  the  teftator 

0n  Con.  Rem. 

s8s.     I  Burr.  40.     Com.  Rep.  204.  ^    . 

Devife  to  A,  for  life,  and  afcer  bU  dcceafe  to  lut  hein  male,  it  ao  eiUte-Uul,  vA  ii«(  a>«re  €il*te 
ton,  life  With  a  remainder. 

wiU 
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will  be  bed  made  out,  hj  conftniing  this  an  eftate-tail )  for  he 
plainlj  defigned  th?  eftatc  (hoold  go  in  the  family.     Though  it  is 
cxprefslj  given  to  him  for  life,  and  after  his  deceafe  to  his  next 
heirs  male,  yet  it  is  an  eftate-tail.     Carter  fjo*     2  Lev.  58.     3         . 
Ket.  42.     1  Fent.  214.  225.     Pol/exfen  loi.     King  t.  Melling. 

C.  J.  That  is  certainly  fo,  you  need  not  hbour  that  con* 
ftniftion. 

Brantbwajte.  The  partition  alters  the  quality,  though  not  the 
quanuty  of  die  eftate.  For  the  intent  of  the  deed  was,  for  each 
party  to  enjoy  in  feveralty.  Bijbop  of  Sarttm  r.  PbilHps^  II.  tV^ 
3.  roi.  377.  termim  Mich,  in  B,  /?.  On  a  writ  of  error  of  a  judjy-  1  Sallc43.  75^ 
mcnt  in  G  B.  in  a  quare  impedit^  where  the  plaintiff  fets  forth, 
that  A.  and  B,  were  jointenants  of  an  advowfon  in  grofs,  and  by 
deed  agreed  to  prefent  by  turns,  and  as  tenants  in  common ;  and 
it  was  adjudged,  that  this  deed  amounted  to  a  partition,  and  fo 
the  part  allotted  to  B^  defcended  to  his  i^ue )  and  a  grant  from 
the  ifluc,  under  which  the  plaintiff  claimed,  was  held  good.  Te- 
nants in  tall  may  make  a  partition,  and  thereby  bind  their  iffue  if 
ic  is  equal,  if  unequal,  it  will  bind  themfelves  only.  As  to  the 
exception,  that  there  is  no  tenant  to  the  precipe  \  it  is  fufficient 
if  there  be  one  at  any  time  before  the  judgment.  S^ow.  347. 
&alL  568.  And  therefore  he  prayed  judgment  for  the  defendant. 

Reeve  replied.  Here  is  no  tenant  till  after  judgment.  An 
advowfon  may  be'  parted,  fo  as  to  prefent  by  turns ;  but  by  this 
deed  they  agree  to  continue  feifed  of  the  fame  eftate« 

C.J.  The  partition  will  not  alter  the  eftate,  it  only  alters  the  Ifafineiil«Tie4, 
right  of  furvivorfliip.    Tlie  difference  in  the  names  of  the  manor  *"*  "®  nfe  de- 
is  not  material  ( 1 }.     It  appears  there  is  no  tenant  made  by  deed,  covery  had  im-* 
till  after  judgment.     But  the  fine  being  levied,  and  no  ufe  de-  mediately agaiuft 
dared,  the  recovery  being  immediately  fuffercd  of  the  fame  lands,  ^Jfe^afli*^* 
and  the  writ-  of  entry  brought  againft  the  conuzee  in  the  fine,  uken  to  make 
ihcws  that*  the  intent  of  levying  the  fine  was  to  make  a  tenant  to  ^»™  « '«"f "« »• 
ih&  precipe.  The  devifc  intends  an  eftate-tail.    After  their  deceafes  %^^^^\^)^ 
are  but  words  of  form ;  for  if  one  devifes  to  A.  for  life,  and     f  •  1  j^  I 
after  hb  deceafe  to  B.  for  life^  yet  B.  ihall  take  the  eftate  if  ^.     *•  * 

forfeits,  enters  into  i eligion,  or  becomes  incapable  to  enjoy  it ; 


(1)  That  it  is  amendable,  ntide  Holi  737.  iz  Mod.  210.  S.  C. 
P^er  et  »>r*  v.  — ,  Q9,  Caf.  rf  Vide  alio  Cruife  upon  Recaveriei  37. 
Pioc.  10  Walter  y.  Ockden^  ih.  52.     Pigot  5 2.  etftq.     Fide  alfo  lUe  v. 

(a)  lArd  Althmm  v.  Lord  AngU-     Papham,  Dowg,  aj. 
fiy»   CUh.  Rep,    l6.     Cafes  temp- 

C  2  and 
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and  he  (hall  not  wait  till  the  deceafe  oi  A,  for  the  words  were  not 
meant  as  conditions.  &alk.  230*  \Vent*  <99(3)-  What  the 
jury  mean,  that  the  deed  was  executed  before  the  recovery  bad 
at  bar,  I  know  not  \  for  the  law  takes  no  notice,  when  a  reco- 
very is  had  at  ban 

.  Eyte  J.  Equally  to  ht  divided  is  no  more,  than  if  one  moiety 
had  been  devifed  to  one,  and  the  other  to  the  other  (4};  unlefs 
fomething  appears  contrary  in  the  will.  Here  can  be  no  crofs 
remainders  fpringing  after  the  death  of  one  of  the  devifees,  be- 
caufe  it  is  limited  if  either  die,  ^c.  (5),  When  a  writ  of  entry 
is  brought  againft  the  conuzee  in  a  fine,  tliere  is  no  refulting 
ufe. 

Pratt  J.  accord*,  and  judgment  pro  defendente  nifi,  lic^  and 
abfolute  afterwards,  no  caufe  being  (hewn. 


(3)  Vide  Fuller  v.  Fuller^  Cro,  farrenders  ef  copyholds,  Fiftjcrv. 
Elisa.  ^11,  Dyer  12  2,  a.  pL  10.  fVigg^  I  P-  l^ms,  14.  I  Com, 
IL  127.  h.     Pirl.  566,  567.  Re^.   88.   91.  S.   C.       Stunts  r. 

(4)  That  it  is  fo  in  wills,  Heurtljy  Rigden  v.  VaUier^  and 
Deacon  v.  Marjh,  Mrore  C94.  Dennv.Gafiiu,  Cvwp.Sdo*  Bot 
Dytr  2^.  a.  in  marg,  Ratcliffe^s  it  is  otherwife  in  common  law 
eaji  2  Co.  ^g.6.  2  RolLAbr,  89.  conveyances.  Stones  v.  Hfurtfyt 
/.  40.  Anon.  2  Fent.  ^6^.  Owen  l  FtK.  165.  Rigden  v.  Vcllitry 
V.  Ovotn^  I  Atk.  494.  Ha^s  ▼.  3  Atk,  731.  2  Ve%.  25a.  S.  C. 
hmosy  3  Atk,  525.  Stones  v.  ^r^v/i/f  the  opinion  of  j^on,  J, 
Hturtly,  1^^.165.  So  in  deeds  in  Dem  v.  Gafiin,  Cowf.  660. 
to  ufcs.  Stones  v.  Heurtly^  Rigden  Shaw  v.  fTeigh,  pojl.  798. 

V.  yallier,  2  Fez.  252.  3  Atk,  731.  (5)  Fide  Comber  v.  Hilly  fofl. 

Cwidutli  V.   Stokes,   I    fFilf,  341.  969.       IFllUams  v.   Browne,  pcfi* 

Say.  Rep.  67.  S,  C.     So  alfo  in  996.    Perry  v.  fFhite,  Cowp.  jjj. 

Dominus  Rex  vetfia  Bigg. 

Thewritinf  'TpHE  indidiment  fets  forth,  that  19  Feb.  1714.  Jojbua 
ulktoiVHl^  Oiaiw/  being  employed  and  entrufted  by  the  governor  and 

pcriy  TaUey^  Company  of  the  Bank  of  England,  to  make  and  fign  bank  notes, 
indorfenKfit.  made  and  Cgned  a  bank  note  for  100  /.  payable  to  James  fVhite^  or 
3  P,  Wntt.  419.  bearer,  90  /.  whereof  was  22  Feb.  1714.  paid  to  the  bearer,  and 

indorfcd  upon  the  faid  note,  which  mdorfcment   the   defendant 

I  Mar»  1714.  erqfit  contra  pacem,  t^c. 

The  defendant  pleads  not  guilty,  and  the  jury  find  this  fpccial 

Hat 
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That  Jojbua  Odams  was  employed,  and  made  the  note  as  in 
the  indidmcnt  fet  forth,  and  that  90  /•  thereof  was  paid  and  in- 
dorfed/fw/,  t^c.  That' the  defendant  i  Mar.  I7I4>  with  a 
certain  liquor  to  the  jury  unknown,  toialiter  expunxit  </  delevit 
the  words,  letters  and  figures  of  the  indorfcment.  That  from 
the  time  of  making  thfe  a6i  8  ^  9  ^.  3.  r.  20.  to  28.  Novembtr 
1697.  the  method  of  the  company  was,  to  write  the  indorfe* 
ments  upon  the  backGdes  of  their  notes  in  black  ink.  But  that 
CTcr  fince,  the  method  has  been,  to  write  the  payments  upon  the 
face  of  the  notes,  crofs  the  writing  in  red  ink ;  which  laft  men- 
tioned writing  has  always  ever  (ince  been  called  and  eftetmed  an 
indorfcment  upon  fuch  notes,  fed  utrum^  {Jc. 

This  caufe  was  argued ^at  Serjeants  Inn,  in  Fleet-Jlreet^  before       [  Jp  ] 
all  the  Judges.     And  the  queftion  was,  whether  the  Izfk  found 
by  the  jury  would  come  within  the  general  words  of  thcindifi- 
ment,  and  could  properly  be  called  an  indorfement  ? 

The  defendant's  counfel  Infifted,  that  the  word  indorfement 
Cgnified  a  writing  upon  the  backfide  of  any  deed  or  paper, 
2  Mod.  Caf  86.  Salh.  375.  and  that  it  being  found,  that 
the  words  razed  out  by  the  defendant  were  wrot^  upon  the 
face  of  the  note,. he  was  no  ways  guilty  of  the  fa£t  in  the  in* 
didment*  , 

But  it  was  held  by  all  (i)  the  Judges,  That  the  defendant  was 
guilty.  For  the  writing  upon  the  face  of  the  note  was  of  the 
fame  tWtCt  as  an  indorfement,  and  being  introduced  by  the  com- 
pany in  the  room  of  writing  upon  the  backfide,  and  always  ac- 
cepted and  taken  to  be  an  indorfement,  was  within  the  words  of 
the  indidment. 

Accordingly  at  the  next  ftfCons  of  oyer  and  terminer,  ^'^gf 
C.  J.  of  C.  B.  delivered  the  opinion  of  the  Judges  i  and 
fentence  was  pronounced  againft  the  defendant  •,  who  was 
afterwards  pardoned,  upon  condition  to  tranfport  himfclf  to 
Minorca. 


(0  It  is  ftated  in  the  note  at     that  the  Judges  difiered  in  opi- 
tb^  end  of  the  report  in  P.  ff'mi,    nion  upon  ihu  cafe « 
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Dominus  Rex  verfus  Dawfon. 

At  Serjeants  Inn  in  FleeUftreet  hefwn  all  the  Judges^ 

^^'''^f^  '"  T  NdiSmcnt  for  that  the  defendant  tali  die  anno  et  loco  a  bank  note 
2enot«  fo^eryf  X  ^^^  'he  payment  of  520  /•  fabricavitet  contraftcit.  Upon  not 
attd  cvideace  of  guilty  the  jury  find  a  fpecial  verdi&. 

altehjig  or 

^»s  «^  rpj^^^  Comrade  de  Qfls  being  a  perfon  cntmfted  and  employed  by 

the  'governor  and  company  of  the  Bank  of  England^  16  Januarj 
1 7 15.  made  and  (igned  a  bank  note  for  220/.  which  note  was 
delivered  to  the  defendant  unaltered,  who  etafu  et  alteravit  the 
faid  note,  by  turning  the  word  /tvo  i^to  the  word^fvf,  whereby 
the  faid  note,  which  was  made  only  for  220  A  purported  to  be  a 
note  for  520  /.  by  colour  whereof  the  defendant  had  and  received 
of  the  Bank  520  /.  fed  utrum.  If. 

The  counfel  for  the  defendant  infifted,  that  the  fa£):s  found 
in  the  verdi^  were  not  included  in  the  general  words  of  the  in- 
d\AmtTit^  fabricavit  et  contrafeciu  That  this  was  not  counter- 
feiting or  making  a  note,  but  only  altering  a  note  made.  That 
this  mult  be  admitted  to  be  a  crime  within  the  words  of  8  C9^  9 
[  ao  ]  W.  3.  c.  20.  concerning  the  Bank.  But  as  the  indictment  is 
not  for  altering  or  razing,  they  prayed  judgment  for  the  dc« 
fendant. 

But  the  Judges  were  of  opinion,  that  the  indictment  is  well 
enough,  for  this  was  a  plain  forgery,  if  not  a  counterfeit,  and 
fahricavit  would  denote  as  much* 

Accordingly  at  the  next  fei&ons  King  C.  J.  of  C.  B»  delivered 
the  opinion  0/  the  Judges,  and  fentence  was  pronounced  againft 
tlie  defendant*  who  was  pardoned,  upon  condition  to  tranfport 
himfelf  to  Minorca* 


Elwell  verji4s  Quafh  &  al\ 

Tfcc  warrttt  rf  riT^ HERE  wcie  three  executors,  one  of  which  gave  a  war- 
one  executor  ii  J[  rant  of  attorney  to  confcfs  a  judgment  againft  himfelf  and 
Il^oS^J^wr  ^**  co-executors,  purfuant  to  which  a  judgment  was  entered 
^liaitciuot^r.  againft  all  the  executors  de  bonis  teftatoris  for  the  debt,  and  againft 

the  exectttori  who  gave  the   warrant,  de  bonis  propriu  for  the 

cofts. 

Upon 
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Upon  motion  to  fet  this  aGde,  it  was  held  to  be  ill,^for  exe- 
cntors  may  plead  UifTerent  pleas  $  and  that  which  is  moft  for  the 
teftator's  advantage  Ihall  be  receiTcd.  I  R^L  Abr.  929.  if.  t» 
£.  5. 

So  Paf.  I  Geo.  in  C.  B.  {a)  BaUtvifir.  Churci,  one  executor  (tf)iolM.3X3. 
pleaded  a  good  plea,  and  the  other  a  bad  one  j  and  on  demurrer 
judgment  was  given  in  C  B.  for  both  the  defendants,  but  re* 
▼crfed  on  error,  and  a  new  judgment  given  for  the  plaintiff  againft 
one  executor  only.  This  is  really  eftoppingf  the  others  from 
faying  they  are  not  executors,  and  being  without  their  know* 
ledge,  it  maybe  fubje^ing  them  to  a  dtuaflavit  ioX  the  paying  of 
other  debts. 

The  judgment  was  fet  afiJe. 


C  X 


di 
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3  Georgii  Regb,     In  B*  R. 


Thomas  Lord  Parker,  Chief  Jujlicc. 

.Sir  Littleton  Powys,  Knt.* 

Sir  Robert  Eyre,  Krtt. 

Sir  John  Pratt,  Knt. 

Sir  Edward  Northey,  Krtt.  Attorney  General. 

Sir  William   Thompfon,    Knt.   Recorder  of 
London^  Solicitor  General. 


\^ujikcs. 


Dominus  Rex  verfm  Fox. 

Information         HT^  H  E  defendant  being  mayor  of  Totnefs  the  laft  year,  was 
for*"tbf*nting^     ^      ^Y  *^  chartCF  a  juftice  of  peace  for  the  following  year, 
fiomthefeffions*  without  whom  the  fefTions  could  not  be  held.     And  tlie  court 
granted  an  information  againft  him  for  a  voluntary  abfence. 


fAJ^jrii 


Cole  flffJ  Hawkins. 
Intr.  Paf.   12  Ann.  rot,  254  or  258. 


In  an  indeiitatvi    jj  JRKERf  C.  T.  delivered  the  refolution  of  the  court. 

^umpjit  the  day   jf"^^ 

II  not  mjterialy  /»•        r      «   •  i      >^  «v 

•ndthealicdging  This  18  an  indebitatus  offiimffttf  laid  1 6  January  1706.  The 
?  **j^'='"*"?  "I"'^  defendant  has  pleaded  a£fio  non  accrevit  infra  Jex  annas.  The 
h  no  departure."  plaintiff  has  replied  a  bill  filed  23  January^  ilAnn.  and  that  the 
10  Mod.  yfi.  caufe  of  adion  arofc  within  fix  years  before.  The  defendant  has. 
$  *c!  ^^'  *^^'  demurred  generally,  and  it  has  been  infifted  on  by  his  counfcl  that 
the  replication  is  a  departure^  there  being  feven  years  diilance  be- 
tween 
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tween  the  day  in  the  declaration^  and  the  filing  the  bill  as  fct 
fonh  m  the  replication. 

But  we  are  all  of  opinion  notwithftanding  that  the  plaintiff 
mud  have  judgment.  This  being  only  a  parol  promife,  the  time 
alledged  in  the  declaration  is  only  matter  of  formy  not  of  fub- 
ftance ;  and  not  being  a  departure  in  a  material  point,  is  only  a 
defed  in  form  of  pleading,  which  not  being  (hewn  for  caufe  of 
demurrer  purfuant  to  the  zGt  for  the  amendment  of  the  law,  the 
defendant  cannot  take  advantage  of  it.  If  a  verdi£l  had  found 
the  promife,  or  tlie  filing  the  bill  to  be  another  day,  that  would 
not  have  vitiated  the  proceedings.  I  Lev.  no.  i  Keih  ^66, 
578.    Hob.   164,  I99(i}« 

If  the  day  had  been  fubftance  it  would  have  been  a  departure  ;  '  ^*^^  ***»  | 

andfo  it  was  adjudged  in  this  court,  Paf.  1  Geo,  Stafford  v.  For-  But  in  cafe  upon 
cer{a)»  That  was  upon  a  promiflbry  note  dated  in  1704.  Thede*  ftpromUroryMte  i 

fpndant  pleaded  aifio  non  accrevit  infra  fex  annos  \  the  plaintiff  j'  "•     ..^^ 
replied  a  bill  filed  1 2  Ann,  and  after  a  verdift  the  judgment  was  jix.*^  I 

arreiled,  becaufe  in  that  cafe  the  day  was  material.  If  the  day 
in  this  cafe  fliould  be  looked  upon  as  fuch,  it  would  be  in  the 
defendant's  power,  in  almcfft  all  cafes  to  fix  the  time  and  place. 
As  where  the  plaintiff  brings  an  adlion  of  affault  arid  batterjb  in 
Loaion^  the  defendant  pleads  he  made  the  affault  in  Middiefex^ 
and  tliat  afterwards  the  plaintiff  releafed  all  batteries  except  in 
London*  By  this  he  would  make  the  place  material,  and  the 
dofirine  of  bringing  tranfitory  adions  where  the  plaintiff  pleafed, 
would  fall  to  the  ground,  if  the  defendant  fliould  be  allowed  by 
artificial  pleading  to  make  the  time  and  place  matter  of  fubftance. 
Fide  Co.  Liu.  282.  b.     ret.  114. 

Judic*  pro  quer*  , 

(1)  Mathews  v.  Spicer,  poft,  806.  ace. 

Dominus  Rex  verfus  Bond.  v%'^y\^»^ 

INquifition  t^lacn  fuper  vi/um  corporis  of  2l  man  that  hanged  him*  Filinf  of  an  to- 
fclf  5  and  the  jury  find  him  poffeffcd  of  a  meffuaee,  whidi  ?"'fi"<>n  ^«» 

I't    J    r  1^     f     r  -i   J  ■  *  ^  fyptr wjum cor- 

at  zfelo  deje  he  forfeited.  ^^i,  ^ie  yean 

after  the  death, 

.     Pengellj  Serjeant  moved  to  ftay  tlie  filing  of  this  InquiGtion,  JJ^la^w^  ^  blT 
upon  an  affidavit  that  the  man  died  five  years  before,  and  the  co-  found,  ftald. 
roner  dug  up  a  fkuil  which  he  affured  the  jury  he  knew  by  a  par- 
ticular mark  was  the  dcceafed'sj  and  tliereupon  the  inquifition 

was 
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*ni«  jury  o«^t  W2sta!:m :  which  he   infiftcd  ought  to  have  been  upon,  view  of 
^JlTw^       the  whcic  body,  that  the  marks,  if  any,  may  appfear.     R^gina  v. 
,  '      C/erk,  t!ic  court  held  that  ficvcn  months  was  too  late.  &tt  377* 

[  23  ]       %  Mxl.  Ca.  16. 

Cur^j  Stay  the  filing  till  further  motion^ 

Hawkihaw  verfus  Rawlings. 

Whwthede.  T^^^'^  upon  a  bond.  The  defendant  craved  <yrr  l>f  th* 
frndant  pleads  »  I  J  bond,  et  ri  Ugiturj  Isr.  pitit  etlam  au£tum  condition:/  rjufitm 
payment  and  ac- y2-r/>//,  et  c\  Ugitnr  in  hac  ^^crha^  fcUicH  ;  which  appears  to  be  for 
2;?!ffionrthc'  the  dcfendiint  and  two  other  obligors,  joined  in  the  bond,  to  pay 
piaintitf  may  money  at  a  future  day,  qttiius  leB'u  he  pleads  payment  at  the  day 
SlT'^^SSr.  by  the  other  two  obligors,  and  an  acceptance  by  the  plaintiff  lit 
wWch^wm  be  M  fatisfaaion.  The  plaintiff,  pratefando  that  the  other  two  did  not 
trgumencatire  pav,  for  pica  fays  he  did  not  receive  in  fatiafaclion  mod^  et  format 
ptjl^jju  ^     »nd  thereupon  iffue  is  joined,  and  a  verdift  for  the  plaintiff. 

Sir  William  Ibompfcn  moved,  that  a  repleader  might  be  award- 
ed, for  that  this  is  an  inrmaterial  iffue,  the  payment,  and  not  the 
receipt,  being  proper  to  be  put  in  iffue. 

Retve  of  the  fame  fide.  The  bond  being  no  where  fct  forth  in 
the  cyer^  but  only  the  condition  ;  it  does  not  appear  upoi>  the  re- 
cord, that  the  two  pcrfons  who,  it  is  pleaded,  made  the  paymenti 
were  bound  in  the  bond  :  for  tlie  a&ion  againft  the  defendant  i* 
qttatenus  upon  a  finglc  bond,  and  then  this  payment  will  amount 
to  no  more,  than  a  p;:yment  by  a  ftranger,  which  will  make  thfr 
ifi'uc  an  immaterial  one. 

Sir  Robert  Raymond  contra.  It  muft  be  admitted,  that  thert 
can  be  no  payment  in  fatisfa£bion,  without  a  receipt  in  fatisfa£lion: 
and  therefore  the  denying  the  acceptance,  is  an  argumentative 
Sallc  617.  ifiue,  and  will  be  gcod  after  a  verdift.  Styles  239.  in  Mich.  7 
W*  3,  Toung  V,  Rue! J.  Indebitatus  ajfumpjit  for  apothecaries' 
wares  ;  the  defendant  pleaded  the  delivery  of  a  beaver  hat,  which 
the  plaintiff  received  in  fatisfa£Hon  ;  the  plaintiff,  proiejlando  that 
he  did  not  give  it  in  fatisfaftion,  pro  placito  iMhy  that  he  did  not 
receive  it  \  and  this  M'as  lieid  a  good  iffue.     Fide  Hob^  l^%^  Stj^ 

As  to  the  fecond  exception.   If  that  be  wrQng  it  is  amendable* 
Thcoyer  is  at  the  plaintiff's  requcft,  and  (hould  have  been  fet  out 
^by  him,  which  he  ncgleAing  to  do,  (hall  not  take  advantage  of 
Admittiiig  the  payment  is   uot  by   the  two 

obUgorif 
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obKgOrs,  but  ftrangcTS,   yet  where   the   defendant  mdmits  the 
plaintiiF's  caufe  of  a6lion,  and  pleads -matter  which  is  not  a  legal 
difcharge,  if  iflue  be  joined  upon  that,  and  a  verdi£l  agatnft      r  i^  1 
him,  the  plaintifF  (hall  have  judgment.     5  C^' 43*  NicoirscvSt,         L     4  J 

C.  J.  Altliough  payment  by  a  ftranger  be  not  a  legal  difcharge,  Payment  by  a  ^>Cc.  jsk.^ 
yet  acceptance  in  fatisfad^ion  is.    Suppofc  a  man  owes  me  100  /.  good''bur^.  "^^^ 

upon  bond,  and  another  1 00  /.  upon  another  account,  and  he  pays  me  cepunce  b. 
100/.  I  may  apply  it  to  which  I  will  ( i )  ;  and  though   he  paid  I^a creditor ha» 
it  in  fatisfat^ion  of  the  bond,  yet  if  I  did  not  receive  it  as  fuch,  it  he^^y  appfJ** 
will  be  no  difcliarge  of  the  bond.     And  therefore  in  thefe  cafes  tb<r  payment  to 
the  acceptance  is  the  clearer  iflue.     ITicrc  are  two  rcquifites  to  Z^^^^^T^c' 
work  a  difcharge,  i .  Payment,  and  2.  Acceptance.     And  a  tra-  ^3. 
▼crfc  of  the  acceptance,  is  an  argumentative  denia\  of  the  pay-  »  Chan.  Ca.  83, 

ment. 

m 

Praii  J.  If  by  neceflary  confequence  the  replication  denies  the  Ni  payment  in 
plea,  and  a  verdift  pafs,  the  court  may  give  judgment.  Thcie  ^rl'"^*®** 
can  be  no  payment  m  iatisiaccion«  without  an  acceptance  m  lata-  cc^uace. 
fatiion.     And  if  the  plaintiff  fays,  that  he  did  not  accept  in  fa- 
£a£lion  \  the  confequence  is,  that  it  was  not  paid  in  fatisfadlion. 

Judgment  pro  quef. 

(l)  Vidt  Goddards.  CoXy  pofl.  1194*  ace. 

Andrews  vcrfus  Franklin. 

CASE  upon  9  promiffory  note  to  pay  within  two  months  r«^#y  w/ri^m 
after  fuch  a  (hip  is  paid  off,  and  counts  upon  the  ftdtute.       ''^^  mcnthafitr 

Branthwayte  Serjeant  infiiled.  That  this  is  not  negotiable,  it  miirory  note. 
being  upon  a  contingency  which  may  never  happen  (d).  Jocelyn  (a)VoxT.^%u 
Y.Laferr£f  HilL  ii  Ann.  r^t.  214.  in  B,  R.  upon  a  v/ritof  er-  10  Mod.  294^ 
ror,  was  a  bill  to  pay  out  of  the  drawer's  growing  fubfjftcnce,  3*6« 
and  that  was  held  not  to  be  negotiable  as  a  bill  of  exclunge. 

Sedper  Curiam^  The  paying  off  the  ihip  is  a  thing  of  a  publick 
'Hatare,  and  this  is  negotiable  as  a  promiffory  note. 

Judgment  pro  quer*  ( i  )• 

[l),rtdi  Evans  v.  Ufiderwood,  1  ff'il/  z6z. 
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Goodright  verfus  Wright. 

Intr.  Hil.  II  Ann.  rot.  4x2. 

10  Mod.  369.  1"  T  P  O  N  not  guiltv  in  ejcftmcnt  on  the  dcmifc  of  Richard 
e.  n*."^^'  ^ ^'*     U    «^^^»  ^^«  J"^y  fi»<*  ^^"s  fpecial  vcrdia. 

1  "Will.  Rep. 

397.  s,  c.  Th;^t  JqI^  TVood  being  feifcd  in  fee  of  the  premiflcs  in  queftion^ 

to  hifi?uf(J5f  by  his  will  in  writing  28   >/j,  8  W".  3. 1696.  devifed  the  fame 

dying  In  the  ijfe  to  his  coufni  Ednvord  Boztll  for   life,  and  after  his  deceafe  to  the 

^^'^^  **'d  h^'^ "  ^^^^  °^  ^**  '^^^y  •  ^^^  ^^  default  of  fuch  iiTue,  to  his  two  nieces 

ifluc  can  take  Margaret  and  Sufannah  Wright^  and  to  the  iflue  of  their  two  bo- 

■oihin^  J  and  a  dics  lawfully  to  be  bcgotten  ,  and  for  want  of  fuch  iflue  to  the 

mkcd"trthe  *'*g^^  ^^'"^^  °^  Edward  Ba%ill  for  ever.     That  Edward  and  Mar- 

right  heirs  of  ^.  gi^ret  (twoof  thedcvifces)  died  in  the  life  of  the  devifor  without 

is  ▼  id  iifo  (i).  iflue,  and  that  Sufanmh  alfo  died  in  the  life  of  the  teftator,  Icav- 

La^'  /!  '  *^  '  ing  one  daughter  Margaret  the  now  defendant,  who  is  alfo  heir 

2  Sid.  53.  ^l.  at  law  to  Edward  EaziJI,  and  bom  10  Oifober  1702.  That  af- 
»M;»d.  313.  terwards  the  teftator  died,  and  the  defendant  entered^  upon 
^*!  and  B.  and  Wiiom  Richard  IVood  the  leflbr  of  the  plaintiff  as  heir  at  law  to  the 
their  heirs  (-^.  dcvifor  entered^  and  made  the  leafe  to  the  plaintiff^  fedy  fsfc. 

dying  before  the 

devifc  of  the  Branthwayte  Serjeant  pro  quer^  argued,  That  the  devife  to  Su- 

whole  to  B.  in   fanfia  is  void  by  her  death  in  the  life-time  of  the  teftator.     For 

$"k.  a-s!'*     every  will  muft  be  conftrued  as  an  inftrument  whereby  the  land 

Show.  91.        muft  be  conveyed,  and  then  fuch  a  conftru£lion  muft  be  made 

fv''  D*°*J***  upon  the  will,  as  would  be   made  upon  a  deed  5  except  in  this 

(w.c.^  371.      particular  point,  that  the  party   may  not  be  forced  to  ufc   fuch 

3Bro.Cha,Kcp.  particular  formal  words,  as 'muft  be  made  ufc  of  in  a  deed,  (fo 

39^  that  the  words  be  fufficient  to  (hew  the  intent  of  the  devifor)  bc- 

caufe  the  law  fuppofes  a  will  to  be  made  by  one  inops  confiUi  5  but 

however  that  intent  muft  follow  the  rules  of  the   common  law. 

It  is  n  general  rule,  which  holds  as  well  in  the  cafe  of  wills  as  of 

conveyances  at  common  law,  that   by  neceflity  there  muft  be  a 

donee  in  ^^  of  capacity  to  take  the  thing  given  at  the  time  when 

ou^ht  to  veft  J  and  if  there  be   no  fuch  perfon  in  ejfe^  the  gifk 


(1)    FiJi    HuttM    V.    Simp/on^  of  Lord  Tburlovf,  C.  in  yoxet  v. 

2  Fern.  J 22,    Prec.in  Cl/aftc,  j^29*  Morgan ,    I   Brozun  Cay,  in   Cane. 

S.  C.  by  the  name  of  Sympfou  v.  206^     Doe  v.  Kett^  4  Term  Rep, 

Horn/by,     In  ElUot  v.  Davenport ^  60 1.     And  that  the  rule  is  the 

1  P.  PFms.  84.     Hodgfon  v.  Am-  fame  in  copyholds,  ntide  Bujby  v. 

hrye^  U^u^l.  3  30.     White  v.  White  Green/late^  pojl.  445.  and  the  cafes 


in  ihc  Lords,   1782.     i  Bro.  Cha.     there  cited. 
Rep.  2x9.  noLc,  and  the  opinion 
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U  void.  In  this  cafe  there  is  no  perfon  capable  to  take  the  landy 
the  dcvifee  dying  in  the  life-time  of  the  teftator^  at  which 
time  nothing  pafled. 

It  may  be  obje£ted  that  here  are  other  words  ijfue  of  the  bsdy 
which  are  defcripilo  perforut  that  is  to  take.  As  to  that  obje£lion, 
thofe  words  iJfue  of  the  body^  are  onljr  named  as  words  of  limiration 
expreffing  the  quantity  of  the  eftate  which  the  devifee  fliould 
take,  and  are  not  named  to  be  immediate  takers  ;  for  if  fo,  other 
perfons  will  take  the  eftate  whom  the  devifor  neither  knew  nor  in*  £  2<i  ] 
tended  (hould  take. 

The  making  and  commencement  of  erery  will  muft  be  con&- 
fidered,  and  not  the  confummation,  (the  death  of  the  teftator) 
which  is  founded  upon  the  commencement.  At  the  making  the 
will  Sufa/tfM  had  no  ifTue  \  and  therefore  the  teftntor  could  net 
intend,  that  the  ifTue  which  fhould  be  born  after  the  msking  the 
will  (hould  be  a  purchafer.  In  Brcit  and  Rigd^n^s  cafe,  Plow. 
345.  it  was  adjudged,  that  where  a  devife  was  to  Henry  Brett 
and  his  heirs,  and  Henry  died  in  the  life  of  the  teftator,  the  fon  and 
heir  of  Henry  fhould  take  nothing  by  the  devife  \  and  that  lands 
purchafed  after  the  making  of  a  will  do  not  pafs  by  a  devife  of 
all  his  lands,  becaufe  the  law  refpeds  the  commencement  and 
intent  of  the  devifor.  And  as  to  an  obje£lion  that  may  be  made, 
that  this  cafe  differs  from  Brett  and  Rigden*^  cafe,  this  being  an 
eilate*tail,  and  that  a  limitation  in  fee  \  Hart6p*s  cafe,  Cro%  EL 
243.  was  a  devife  to  Tiomai  Hartop  and  the  heirs  males  of  his 
body,  with  remainders  over  j  Thomas  died,  leaving  iffue  in  the 
life  of  the  devifor  }  and  there  it  was  held,  that  the  cflate  cannot 
veft  in  the  heir,  becaufe  it  never  veiled  inthe  anceftor;  for  the 
word  heirs  was  a  word  of  limitation,  and  not  to  give  an  immedi- 
ate eftate  %  for  if  it  was  to  veft  in  him,  it  muft  veft  in  him  as  a 
purchafor,  and  that  was  not  the  intent  of  the  devifor;  which 
cafe  was  then  held  not  to  differ  from  Brett  and  Rigden^s  cafe, 
Cro.  EL  422.  Raymond  408.  2  Lev.  243.  2  Jones  135* 
Pollexftn  546.  Wherefore  the  devife  being  void,  he  prayed 
judgment  for  the  plaintiff. 

Reeve  contra.  That  the  word  tfue  is  a  good  word  of  purchafe, 
either  of  a  prcfent  eftate,  or  of  an  eftate  by  way  of  remainder  ; 
and  not  a  word  of  limitation  in  a  deed  or  conveyance  at  common 
law.  And  if  fo,  it  ftiall  be  the  fame  in  the  cafe  of  a  will,  unlefs 
fome  certain  intention  of  the  devifor  may  be  found  in  tlie  will 
to  alter  the  fame.  And  therefore  he  argued,  That  the  defendant 
might  take  either  as  jointenant  for  life  with  her  mother  and  her 
aunt,  smdfhe  being  the  furvivor  will  have  a  good  title  \  for  if  ^. 
devife  to  B.  and  to  his  iffue^  and  B.  has  no  ifTue  at  the  time,  B. 

has 
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has  an  eftate-tail  j  becaufe  the  intent  of  the  devifor  was  that  the 
iflue  (houU  take  ;  and  therefore  whenever  it  is  demanded  what 
cftate  fuch  a  devifee  has,  it  depends  upon  the  ctrcuniftances  of 
the  family,  whether  the  devifee  has  iflue  at  tlie  time  of  thede- 
vife  or  no.  The  devifee  is  not  of  neceflity  to  be  m  effe  at  the 
time  of  the  devife,  therefore  a  devifc  to  an  infant  en  ventre  fd 
tnere^  is  good  So  a  devife  to  B.  his  eldeft  fon  for  life,  and 
after  to  the  eldeft  iflue  male  of  C.  for  life,  is  good,  though  C. 
had  no  iflue  at  the  time  of  the  devife  and  death  of  the  devifor,  f 
t  ^7  D  R9U.  Abr.  6 1 2,  pi.  3*  Limitations  of  ufcs  have  been  coupled  in 
the  fame  con(lru£bion  as  has  been  made  on  wills ;  therefore  if  a 
inan  make  a  fcoflVnent  in  fee  to  the  ufe  of  himfelf  for  life,  and 
of  fuch  wife  as  he  ihould  afterwards  marry  for  her  life,  and  after 
he  takes  a  wife ;  they  are  jointenants,  and  yet  they  come  to  their 
-cftates  at  fcveral  times.  Moorg6.  i  Inji.  i88.  a.  But  he  did 
not  inflft  much  on  this  point,  it  being  adjudged  contrary  in 
W'JtPs^  cafe,  6  Co.  1 5.  The  reafon  of  the  judgment  in  Brett  and 
Rigdttth  cale,  "  That  lands  purchafed  after  the  making  of  the 
Flow.  344.  b.  <«  M'ill  do  not  nafs  by  a  devife  of  all  his  lands,"  depends  upon  the 
3  G^  30.  b.  ^ords  of  the  ftatutes  32  and  34  Hen.  8.  *5  that  every  perfon^  hav 
**  tr.g  !andjy  may  dev*Je  fhemJ*  So  that  if  the  devifor  has  not  the 
lands  at  the  time  of  the  devife,  it  is  out  of  the  words  of  the  fta- 
tute,  and  all  his  lands,  is  no  more  than  all  he  then  had.  Pollexf. 
549.  (Except  there  be  a  republication  after  the  purch^fe*  S.j/i. 
237.     Pollexf.  548.     I  ycnt,  341). 

Secondly^  TTie  defendant  may  take  by  way  of  remainder  fop 
life.  And  for  that  ^Afscafo,  6  Co*  16.  is  ftrongin  point,  for 
there  it  is  adjudged,  that  by  a  devife  to  a  baron  vnx^fetne^  and 
after  their  drxcafe  to  their  children,  they  having  children  at  the 
time  of  tlie  devife,  the  baron  and  feme  take  but  an  cftate  for 
life,  with  a  remainder  to  their  children  ;  and  that  a  devifc  to  B. 
and  to  his  children  or  iflue,  he  having  no  children  at  that  time, 
is  an  eftate-tail ;  the  davifor  intending  that  the  iflue  {hall  take ; 
»nd  as  imrficdiate  devifees  they  cannot  take,  not  being  in  reruns 
naturi'y  and  iiy  way  of  remainder  they  cannot  take,  for  tlie  gift  was 
immediate  to  them  and  to  their  ufe ;  by  which  cafe  it  is  prercd, 

'  that  if  the  gift  is  not  immediate,  as  it  is  not  in  the  cafe  at  bar, 
there  being  future  words,  **  and  to  their  iffue  lawfully  begotten^' 
the  defendant  may  take  by  way  of  remainder  for  life.  But  he 
would  not  infift  much  on  this  point,  it  having  been  fettled,  that 
by  a  devife  to  B.  for  life,  and  after  hisdeceafe  to  the  iflue  of  his 

*  body  lawfully  to  be  begotten,  5.  took  an  eftate-tail,  and  not  an 
cftute  for  life  only,  with  a  remainder  to  his  iflue.  King  v.  Melltng^ 
2  Lev.  58.  3  Keb.  4a.  I  Fent.  2 1 4,  22$.  Pollexf  104. 
I  Sid,  47.  Carter  171.  Secuf  in  a  deed.  Pollexf  58^ 
V/hcre  ?.n  eftatc  is  limited  to  J.  for  life,  remainder  to  his  firft 
fon  in  tall ;  for  there  A.  is  only  tenant  for  life,  and  the  foi(  takes 
by  purchafe.  a 
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ThirJl),  Tht  defendant  has  a  good  title  as  iflue  of  the  bodf, 
though  the  deviCee  died  in  the  life  of  the  devifor,  admitting  the 
devife  creates  an  eftate-tail.  This  point  has  never  yet  been  fet« 
tledy  for  the  cafe  of  BrfU  t.  Rigden  was  of  a  dcvife  in  fee,  which 
differs  from  a  devife  in  tail.  Hartop^  cafe  was  adjudged  on 
another  pmnt,  and  in  the  cafe  ol Puller  v.  Fuller ^  Mior  353.  tlie 
court  was  divided  ;  and  Pcpbam  faid,  that  by  a  devife  to  B.  and 
the  heirs  of  his  body,  if  B*  was  dead  at  the  time  of  the  devife,  [  28  ] 
the  heir  (hould  take  as  a  purchafor*  If  a  man  has  iflue  three  fons, 
and  devifes  his  land  to  the  eldeft  in  tall,  remainder  to  the  fecond 
in  tail,  &r.  if  the  eldeft  dies  (having  iflue)  in  his  father^s  life- 
time, his  ifliAe  &ail  have  it,  bccaufe  peradvcn turethe  devifor  did  not 
know  of  the  death  of  his  fon,  who  perhaps  was  beyond  fea,  or 
ptherwife  abfent.  Tlie  fiatute  Je  dotiis  takes  more  care  of  the 
iflue  la  tail,  than  of  the  tenant  in  tail  himfelf,  qwd  volutttas  do" 
naUris  in  chartdfua  manifefle  expreffa  de  adero  obfervetur^  There 
has  not  been  one  judgment  whereby  this  point  has  been  fet- 
tled. 

Fwrthlff  Which  he  chiefly  relied  on,  admitting  this  to  be  an 
cftate-tail,  and  the  fame  conftrudion  ought  to  be  made  on  this 
eftate,  as  upon  an  eftate  in  fee ;  the  defendant  has  a  good  title, 
being  found  heir  at  law  to  Ednuard  Bazill^  by  virtue  of  the  re- 
mainder limited  to  the  right  heirs  of  Edward  \  which  limitation 
is  valid  in  law,  though  the  iirft  devife  in  tail  (hould  be  void  by 
the  death  of  the  devifee  in  the  life  of  the  teftator,  for  the  inter- 
vening eftate  limited  to  Margaret  and  Sufanna  prevents  the  confo« 
Udation  of  the  two  eftates  oi  Edward ;  for  the  eftate  limited  to  the 
right  heirs  of  Edward  is  a  diftlnd  eftate,  independant  on  the 
cftate-tail  before  devifed  to  Edward,  Lift.  §  578.  If  a  leafe 
for  life  be  made^  remainder  to  another  in  tail,  remainder  over 
to  the  right  heirs  of  the  tenant  for  Ufe,  the  tenant  for  life  may 
grant  over  the  fame  remainder  to  another  by  deed.  This  limi- 
tation to  the  right  heirs  of  Edward  is  a  new  created  eftate»  and 
does  not  depend  on  the  other  eftate,  for  thofe  words,  rigit  heirs^ 
are  in  this  cafe  words  of  purchafe,  and  not  words  of  limi- 
tation. 

It  may  be  obje£led,  that  it  is  a  rule  in  law,  <<  That  when  the 
V  anceftor  by  any  gift  or  conveyance  takes  an  eftate  of  freehold, 
^  and  after  an  eftate  is  thereby  limited  mediately  or  immediately 
^  to  his  heirs  in  fee  or  in  tail,  that  always  in  fuch  cafe  his  htin 
■*  arc  wordsof  limiutionof  theeftate,andnotwordsof  purchafe:'' 
To  that  obje&ion  he  infifted,  that  this  rule  of  law- extends  only 
to  fuch  cafiss,  where  the  anceftor  takes  the  eftate  limited  to  him  ^ 
fo  that  if  the  anceftor  never  takes  the  eftate,  that  rule  can  have 
BO  force.    And  in  this  caib  Edward  never  took  any  eftate,  and 

-   then 
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then  the  defendant  as  heir  at  law  to  hlln  (hall  take  the  eftate  as  a 
n^  2  infL  purchafor.  That  the  reafon  of  that  rule  depends  upon  a  fuppo- 
*^  *  **  fition  that  the  anceftor  takes  the  eflate,  is  proved  hj   x  Infi,  22. 

.  ^.  3 19.  i.  376.  b.  I  Co.  104.  fl.  Shelly  s  cafe.  1 1  //.  7.  74.  ^r 
Hankford  And  therefore,  if  the  devife  to  Edward  zxkd  to  his 
iflue  be  void  by  his  death  without  liTue  in  the  life  of  the  teftator, 
yet  the  remainder  to  the  right  heirs  is  good,  being  a  diftind  re- 
mainder :  and  no  cafe  proves,  that  a  good  remainder  fhall  be 
[  29  ]  tacked  to  a  void  devife,  i'o  as  to  avoid  the  remainder ;  wherefore 
he  prayed  judgment  for  the  defendant. 

Branihnoayte  replied.  Fir  ft  ^  That  the  defendant  is  found  not 
to  be  //*  fjfe  at  the  making  of  the  devife,  and  therefore  (he  cannot 
take  as  jointenant ;  for  all  jointenants  mud  be  in  effe  when  the 
eftate  fliould  veft.  Were  they  to  take  as  jointenants,  they  could 
only  take  an  eftate  for  life,  which  conftru£bion  would  overthrow 
the  intent  of  the  devifor,  which  it  is  plain  was  to  pafs  an  inhe- 
ritance. It  is  a  conftant  rule,  that  a  devife  to  one  and  to  his 
iflue  in  a  will  creates  an  eftate-tail,  without  confidering  the  cir- 
cumftances  of  the  family  at  the  time  of  the  devife,  whether  the 
devifee  had  then  iffue  or  not ;  though  the  word  heirs  may  be 
neceflary  in  a  deed  *,  fo  is  if^tld's  cafe,  and  that  cafe  cited  by  Mj 
Lord  Coke  out  of  Bendloe,  is  exprefsly  againft  the  opinion  for 
which  it  was  cited. 

2Leir.4oS.  Secondly^  That  the  defendant  fliall  not  take  by  way  of  re- 

mainder the  fame  anfwer  proves,  for  then  they  would  take  only 
eftates  for  life,  when  the  devifor  intended  a  fee-tail. 

Thirdly^  The  devife  is  void  by  the  death  of  the  devifee  in  the 
life  of  the  teftator,  for  the  iflue  cannot  take  as  claiming  from  one 
who  was  never  feifed ;  the  iflue  in  tail  does  not  clzm per /ormam 
doni  by  virtue  of  the  ftatute  de  donis  only,  but  alfo  by  defcenc 
from  the  donee  in  tail. 

Fourthly^  The  heir  cannot  take  it  as  a  purchafer,  for  on  a  li- 
mitation to  one  and  to  his  heirs,  the  conftruftion  has  always 
been,  that  the  heir  (hall  never  take  as  a  purchafer,  without  that 
diftin£tion,  when  the  anceftor  takes  the  eftate  and  when  not. 

C.  J.  Had  it  been  limited  to  Edward  Bazill  only  for  life,  re- 
mainder to  another  for  life,  remainder  to  his  right  heirs ;  this  re- 
mainder in  fee  muft  have  vetted  in  Edward^  drowning  the  firft 
eftate  for  life,  and  making  his  heir  to  claim  by  defcent.  Wild*s 
cafe  is  very  oddly  reported,  and  has  miftook  the  judgment  of 
that  cafe  cited  out  of  Bendloe  as  it  is  reported  in  Bcndloe^  and  in 
I  Andtrfon  43.  pU  I  lo.    Where  an  eftate  ia  limited  to  one  and 

his 
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Kis  itfiie,  it  axiKmnts  only  to  %  defcnption  of  that  ifllie,  for  i/fae  is 

more  ptoperly  a  word  of  idefcriptiony  than  of  iimitation.     There 

can  be  no  queftion  but  that  by  this  devife  to  Edward  and  to  bis 

ifitie  he  has  an  eftate^tai),  becaufe  it  is  limited  over,  and/.r  want 

tf  [tub  iffue  then  to  another,     A  devife  to  one  and  \o  his  ifluc,  is 

not  reftrained  to  the  firft  fon,  but  extends  to  all  the  ilTue  in  infi" 

nitum^  (for  iffue  is  nomen  coileBivum)  defcending  from  the  dcvilee. 

I  can  fee  no  dolour  of  difference  between  an  eftate-tail  and  a  fee- 

(imple,  and  I  believe  the  report  of  that  faid  by  Popbam  in  Cro.      [  lO  f 

Eliz.  is  miftook.     The  (latute  de  donis  has  nothing  to  do  in  this  q^^^  ^^  ^^^ 

cafe,  becaufe  the  tenant  in  tail  never  took  the  eibte^     He  chat 

takes  by  potcfaafe  mud  take  at  the  time  when  the  eftate  ihould 

veil.    The  defendant  cannot  take  by  defcent^  becaufe  the  an- 

ceftor  never  took  it. 

Powys^  J.  ^^itt.  $  5^8.  makes  ftrong  ^gainft  the  defendant ; 
for  iftheeftate  limited  to  the  right  heirs  of  Edward  Bazillhj 
the  intervening  eftate-tail  is  diftindi,  and  may  be  granted  over 
b^  Edward  Bazill ;  that  proves,  that  heirs  was  meant  only  as  a 
word  of  limitation,  and  not  as  a  word  of  purchafe,  for  elfe  it  could 
not  be  granted  over  by  Ed^vardy  pteferving  his  firft  eftate.  And 
the  reafon  why  it  may  be  granted  over  is^  becaufe  in  judgment 
of  law  every  man  carries  his  heirs  in  his  body. 

Pratt^  J.  dififered  from  the  C*  J.  and  conceived,  that  there 
was  a  difference  between  ati  eftate-tail  and  in  fee.    The  cafe  o^ 
Brett  V.  Rigdtn  muft  be  aUowed  for  law,  that  the  devife  by  the 
deadi  of  the  devifee,  living  the  teilator,  is  void;  and  the  reafon 
ii,  becaufe  the  devifor  had  no  intent  in  the  devife  to  benefit  any 
perfon  but  tlie  devifee,  for  he  did  not  know  who  would  be  heit 
at  law  to  the  devifee.    A  man  has  power  by  the  ftatutc  to  devife 
hb  hnds,  but  he  cannot  raife  fuch  an  eftate  as  is  inconfiftent  with 
the  rules  of  law*    When  a  man  gives  his  lands  to  one  a^d  to  the 
heirs  of  his  body,  it  is  plain  that  the  devifor  defigned  to  benefit^ 
not  only  the  devifee,  but  alfo  the  iffue  of  his  body,  thereby  alter- 
ing the  common  courfe  of  defcent  j  tlicrefore  it  is  provided  by  the 
ftanite  de  donii,  quod  dsnatorts  voluntas y  tfc*  giving  a  benefit  to 
the  iflbfe  in  tail,  thereby  intending  to  perpetuate  the  eftate  In  his 
own  name,  and  fo  mtending  a  benefit  to  himfelf  after  his  death. 
The  iffue  arc  intended  to  have  a  benefit,  though  they  were  not  in 
0^  at  the  time  of  the  devife,  for  the  intent  of  the  devifor  was,  i^, 
for  the  devifee  to  take  it;  irfTy,  his  iffue,  not  conGdering  how 
they  fhould  take;  and  then  though  the  firft  devifee  cannot  take  it| 
dyingin  the  life  of  the  teftator,  yet  fo  far  as  the  will  can  take  effeS, 
(which  it  may  do  in  the  ifiue)  it  muft  take  effe(£l.     If  it  is  li- 
Hiited  to  one  man,  remainder  to  another,  though  the  firft  limitation 
be  fruftrated  by  the  death  of  the  party,  yet  the  other  remainder 
Vol.  I.  D  is 
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is  good  (1).  Devifc  to  an  infant  en  ventre  fa  mere  is  good,  by 
way  of  an  executory  dcvife  ;  though  the  child  is  not  born  in  the 
life  of  the  teftator  (3) :  if  the  child  is  born,  it  is  good  by  way  of 
an  immediate  devife.  Though  a  will  cannot  take  efFed  in  omnihusy 
yet  as  far  as  it  can,  it  muft  take  efFeft.  IJfue  is  more  properly  a 
wordof  purchafc  than  a  word  of  limitation  (4), 

[  5 1  ]  Upon  this  an  ulterius  concilium  was  granted,  and  the  caufe  ar- 

gued a  fecond  time,  and  this  term  Parker  C.  J.  delivered  the  re- 
iolution  of  the  court. 

j?cfolut!on  of         C.  J.  The  qucftion  is  fingly,  whether  tlie  devife  be  fubCiling, 
the  court.  ^jp  jjQ^  ?  j£  \^  ijg  fubfifting,  the  title  is  with   tlie  defendant ;  if 

not,  with  the  plaintiff. 

The  cafe  of  ^rett  v.  Rigden  muft  be  dlowcd  to  be  good  law; 
in  which  cafe  it  is  refolved,  that  there  muft  of  neccfficy  be  a 
grantee  or  donee  in  ejfe  capable  to  take,  when  the  cftate  ought  to 
vcft,  and  that  a  devife  to  Henry  Brett  and  his  heirs  (Henry  dying 
in  the  life  of  the  teftator)  could  not  take  cflecl  in  the  heirj  and 
keirs  in  that  cafe  were  only  named  to  create  an  eftate  in  fee  in 
Henry^  and  not  to  make  the  heir  take  immediately  by  purchafe  but 
mediately  by  defqent,  and  by  Henry*^  death  the  eftate  fell  as 
much  with  irefpeft  to  the  heirs  as  himfelf. 

The  cafe  at  bar  has  been  diftinguiflied  from  that  in  two  par- 
ticulars. 

1.  That  the  devife  to  Edward  Bazili ^nd  his  heirs  is  not  an 
immediate  devife,  by  reafou  of  the  intervening  eftatcs. 

2.  That  a  devife  to  Sufanna  Upright  and  her  ifTue,  is  difieient 
from  a  devife  to  her  and  her  heirs. 

F;V/7,  Wc  are  all  of  opinion  that  the  intervening  eftate  makes 
no  difibrcnce  (5)«     His  heirs  are  words  of  limitatiou,  and  therc- 


(2)    Phivd.  414*     yfron,  Dyt-r  difii's  v    Fi.ihcm,  tp/t,   1092.     In 

12  2.    a.       Fni/'t    V.     FuUc'f ,    L!G,  Fng?7:oric?t   v     HbU'uUy,     3    Biff^- 

y/'a;.  423.      AJifi.    in  Sir  Durf-^/Ti  1 624.      Ftnr^tf  oh  Cout.  Rtm.^i^' 

K.':itr  V.  sir  C\  i'Faier,  2  F.  li''rns.  aiuJ  ihe  caif.  ih:TC  cited. 

331.                      ^  (4)    /V     7^»-       ^^    -■••;' 

:^)NT/rfrV  Tc'ai-^vorth.2 McJ  9.  C  J.      Ftatne  Coftt.  Rtw/.   ^ti.  f^- 

T>:\!cr  r.    B^  ihl.   ib.  29.      Srs:t'  233.      It  is  To  in  a  tkj'd.      6a'«i  ia 

tn-zvDcd  V.   E^-'ye^  Salk-  229.      >Vr-  a  will,  p^r-,  Ko., .  mtis, 

phtns  V.   .S/r  Ufis^  Ccf.  t.mp,  T.ib,  (5)  fiui  Fi.arKC  C^fJ,  R:r:.  4'^ 

Z2^.     z   hlack.   Com,  J  7 4.     An-  <d.  37. 

fcrc 
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fore  He  the  cafe  Brett  v.  Rlgden ;  the  only  difference  is  in  the 
diingdevifed,  one  being  an  eflate  in  poflefliony  and  the  other  a 
remainder.  Utt.  $  578.  i  Injl*  319.  b.  In  this  cafe  the 
anceftor  never  took  the  cftatc,  which  he  ought  to  have  done,  to 
make  it  veft  in  him  in  remainder*     Sbtliys  cafe^  i  Co.  93. 

Secondly^  If  Sufatma  had  furvived,  flic  would  have  an  cftate- 
tail;  the  words  ijfue'ofthe  body  create  an  eftate-tail  in  her,  and 
are  as  good  an  cxpreffion  for  an  eftate-tail,  as  the  word  belrA  of 
an  eftatc  in  fee  (6).  IJfue  of  the  body  being  therefore  words  of  li- 
mitation, the  devife  of  the  eftate-tail  is  void  by  the  death  of 
Sufanna  in  the  li/c  of  the  devifor.  The  difference  as  to  this 
between  an  eftate  in  fee  and  in  tail  is  not  material,  for  if  I  devife 
one  eftate  to  A.  and  his  heirs,  and  anothei  to  B.  and  the  heirs 
of  his  body,  it  is  in  the  power  of  B.  to  make  this  laft  eftate  as 
large  as  the  devife  to  A'  in  fee. 

It  will  be  of  dangerous  confet]uence  to  alter  refolutions  m  T  3a  1 
thcfe  cafes,  it  is  removing  the  antient  land-marks ;  and  the  au- 
thority of  Brett  znd  Rigden^s  c^k  is  not  to  be  contefted^  which 
is  not  materially  variant  from  this.  But  admitting  it  to  be  fo,  yet 
jttirf<5^'8  cafe,  O5.  £/i2.  243.  was  of  a  devife  in  tail,  and  there  it 
was  held,  that  the  devifee  dying  in  the  life  of  the  devifor,  the  de- 
vife could  not  take  cScSt  in  the  iffue ;  and  in  the  cafe  of  FuJ/er 
V.  Fuller^  Cro.EHz*  423.  all  the  Judges  agreed  with  the  rcfolu- 
tion  In  Hart9p\  cafe,  although  prima  facie  it  may  feem  as  if 
Fenner  and  Pophatn  were  contrs  to  Gawdy  and  Clench  ;  yet  upon 
nice  obfervation  it  will  be  found,  that  they  differed  only  with  re- 
fpe&  to  the  new  publication,  and  not  to  the  other  point.  Popham 
puts  this  cafe :  If  a  man  has  iffue  three  fons,  and  devifes  the 
land  to  his  eldeft  in  tail,  remainder  to  the  fecond  in  tail,  remainder 
to  the  third  in  fee,  and  the  eldcft  dies  having  iffue  in  the  life  of 
his  father,  his  iffue  fliail  have  it  without  a  new  publication.  But 
the  reafon  is,  becaufe  the  heir  of  the  c\^q^  fon  was  alfo  heir  at 
law  to  the  devifor,  and  no  intent  appeared  to  difinherit  any  of  his 
fons :  and  Popbam  f lid  it  might  be  otherwiie  on  a  devife  to  a 
ftrangcr  (which  is  the  cafe  at  bar). 

If  the  devifor  had  died  immediately  after  making  his  will,  the 
cffe£l  would  have  anfwcrcd  the  intcat  5  for  then  the  word  ijfue 
would  have  been  a  word  of  limitation  in  all  the  cftates,  and  if 
that  were  the  fenfe  at  the  time  of  making  the  will,  it  fhall  be 
taken  to  be  fo  ftill* 


(6)  Wlien  the  word  ij^ue  Hi  all     when  of  limitation  <vid€  Sbaiu  v. 
opcrAie  as  a  Word  of  jMrCiiaxc  and     if'^ei^b,  pojl,  804. 

Da'  It 
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It  was  obje£led^  that  this  is  an  eftate-tail  nufed  rather  hj 
operation  of  law  than  the  intent  of  the  party.  ( Anfwer)  The 
law  takes  that  to  be  his  intent,  for  upon  a  devife  to  A.  and  to  his 
iffue,  or  ?fter  jfs  death  to  his  ifitiey  the  law  has  always  conftnied 
this  to  be  an  eftate-tail.  If  A.  has  two  fons  and  four  daughters, 
and  dies  before  the  devifor,  the  eldeft  fon,  inftead  of  having  the 
whole  would  have  but  a  (ixth  part,  if  it  (hould  be  conftrued  that 
the  ifiue  (hould  take  by  way  of  remainder ;  whereas  the  intent  of 
the  devifor  was,  that  the  eldeft  fon  fliould  have  the  whole  during 
his  life,  which  is  a  plain  demonftration  that  the  law  takes  fuch  i 
devife  to  be  an  eftate-tail,     i  Vent,  228. 

The  fuppolition  of  a  kindnefs  intended  to  the  ifTue  will  be  no  ar* 
gument  in  favour  of  the  defendant,  becaufe  it  has  been  always 
diought  that  a  devife  to  a  man  and  his  ifTue  is  a  kindnefs  to  him, 
for  by  cpnftru£lion  of  law  he  carries  his  heirs  in  his  own  body. 
In  this  cafe  the  remainder  man  is  more  confidered  by  the  devifor 
than  the  iffiie  in  tail.  The  devife  was  for  the  fake  of  the  father, 
{  3^  ]  that  he  made  it  fo  large,  and  for  the  fake  of  him  in  remainder 
that  he  made  it  no  larger.  He  cannot  be  fuppofed  to  have  had 
any  particular  afFe£^ion  for  the  iflue,  there  being  none  in  ejfe^  at 
the  time  of  the  devife* 

The  plain  ufe  of  the  words  was  to  give  Sujanna  Wright  an 
eftate-tail.  If  ftie  had  lived  flic  would  have  enjoyed  it>  but  by  her 
death  the  eftate  is  determined.  There  is  no  difference  between 
an  eftate  in  fee  and  in  tail,'  for  in  both  cafes  the  deviifee  mull  be 
in  ejfe* 

The  fame  anfwer  fiyres  for  the  remainder  to  the  right  heirs  of 
Edward  Baxill,  who  never  took  the  eftate,  and  therefore  could 
not  convey  a  defcent  to  his  heirs. 

There  is  no  inconvenience  in  putting  the  devifor  in  thefe  cafci 
to  review  bis  will ;  and  the  cafes  of  Brett  v.  Rigden^  and  Hnr- 
top*$  cafe,  are  founded  upon  good  reafoa  and  authority,  and 
are  not  now  to  be  over-ruled. 

Judicium  pro  querente. 

The  defendant  immediately  delivered  into  court  a  writ  of  error 
eoram  vohis^  and  the  court  demanding  of  her  attorney  what  error 
he  had  to  aflign,  he  told  them  infancy  in  the  defendant,  who  had 
appeared  by  attorney,  as  error  in  fa£t. 

.   '  C.J. 
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C,  J.  The  defendant  ought  not  to  be  allowed  to  affign  this  hihaejin^' 
error  ia  ejeAment,  for  he  comes^  in  of  his  own  accord,  and  prays  ment^da*lj^- 
to  be  made  defendant^  which  the  plaintiff  cannot  oppofc.    Thie  ancc  by  mamtj 
is  an  abttfe  upon  the  court,  and  the  attorney  ought  to  be  com-  f^^VT?  ^  ^ 
xnitted*  ^J^     "* 

Whereupon  the  attorney  withdrew  his  writ  of  error,  and  the 
court  gave  him  a  fortnight  to  bring  error  in  the  Exchequer  Cham- 
ber, upon  the  matter  of  law,  and  in  the  mean  time  execution  to 
(lay,  and  direded  the  record  here  to  be  amended  (7),  and  the 
defeadant  made  to  appear  by  guardian. 


(7)  Stratim  v.  Bmfifs,  fofi,  1 14.     Pawtr  V.  J^nes,  f^.  445. 


Dominus  Rex  verfus  Powell  &  al'. 

RULE  for  the  profecutor  of  an  information  in  natura  di  Prarecntorofiii. 
^110  muarrantoy  to  pay  cofis  for  not   going  on  to  trial,  was  formation  in  ui* 
moved  to  be   difcharged.     Sed  per  Curiam^  In  the  cafe  of  the  ^."^SJ'^j^' 
King  there  can  be  no  iacbes :  but  a  fubjeft   in  thefe  profecutions  coft^^  9  Am* 
fliaU  pay  cofts  as  in  common  a£Hons.     Executors  and  admini*  ••  «o. 
ftrators  pay  cofts  for  not  going  on  to  trial.  Rule  to  pay  cofts  ( i). 


(1)  Bat  this  can  only  be  to  the  ment  has  been  given.     Rtx  v. 

extent  of  hit  recognisaDce  entered  Mtrxan,    poft,    1042.       Rex    v. 

ioto»  porfiiant  to  4  C!^  5 /f^«  &  3/.  Honvel,    Caf,    temp.    Hard,   247. 

r.  i8.    For  the  9  of  Am.  c.  20.  Kiiie  aifo  Rex  v.  Jenkin/§m  1  Term 

extends  only  to  cafes  whf re  jndg-  Rep.  %i. 


Cork  verfuf  Baker.    In  C.  B.  r  «,  ^  1 

-^  t  34  J 

Intr.  Trin.  11  Geo.  Rot.  1483. 

THE  plaintiff  declares,. that  in  confideration  flie  promifed  5,11. j^^p^ 
to   marry    the  defendant,    he   promifed    to  marry  "her  s.  C. 
at  his  father's  death,    who  is  fince  dead,  but  the  defendant  St^ttofFr»»dt 
Tcfufed  fo  to  do,  and  has  fince  married  A.  B.  which  flie  lays  to  J!|tendronjy*to 
her  damage  xooo/.  and  upon  non  affum^t  ohtHncd  a  verdid  conmai  in  cod^ 

forino/.  ^deration   of 

•^  marriage,  and 

not  connadU  (• 

The  defendant  moved  in  arrcft  of  judgment,  that  this  parol  many, 
promife  is  not  good  in  law.     But   after  ar^u^ient  it  was  held 
that  tUs  is  not  within  the  ftatute  of  Frauds  and  Perjuries^  which 

D  3  relate* 
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relates  onljr  to  contra6^s  in  confideratioti  of  marriage ;  and  that 
the  cafe  in  3  Lev.  411.  has  been  contradided  by  later  rcfo- 
lutions  ( I  )•  The  defendant  having  married  another  pexfon, 
has  difabled  himfelf  to  perform  the  promife,  and  therefore  the 
plaintiff*  cannot  apply  to  the  fpiritual  court  to  have  a  performance 
decreed,  but  mud  be  repaid  in  damages  here. 

yudiciutn  pro  querente* 


(i)  Harri/oM  v.  Ca^e^  I   LJ.  Rtefm.  386.     ^M.  24.     5  MU.^\\> 
S.  C, 


Godfrey  verfus  Norris.     At  Guildhall. 
The  witnefs  be-  TPV  E  B  T  upon  a  bond,  Non  ejl  faBum  pleaded,  and  iffttc 

l^it™:*?,^:  D  thc«upon, 

obligee^  proof  of 

^^^^^%f^       The  plaintiff  was  adminiftrator  de  bonis  mn  of  the  obligee,  and 

Abr.  213.  pi.  8.  ^l^c  only  furviving  witnefs  to  the  bond ;  and  the  proof  given 

upon  this  iflue  was  only  a  perfon  who  fwore  to  the  hand-writing, 

and  alfo  feveral  letters  from  the  obligor  making  znention  of  this 

bondt 

To  this  it  was  objeftcd  by  the  other  fide,  that  the  hand- 
writing is  not  fufficient  proof,  where  the  witnefs  is  living. 
That  it  was  the  fault  of  the  plaintiff  to  bring  himfelf  tinder  tkis 
incapacity ;  he  might  have  let  another  perfon  have  taken  admi- 
niflration  for  his  ufe,  or  adminiftration  qwad  this  bond  only. 

But  it  was  ruled  per  Parker  C.  J.  that  this  was  good  evi- 
dence ( i);  and  he  likened  it  to  the  cafe  of  a  will,  where  the  wit^ 
ncfs  afterwards  happens  to  be  a  devifee  under  the  will,  in  which 
pafe  if  there  be  no  other  witnefs,  proof  of  the  hand  is  allowed, 

Whereupon  the  plaintiff" obtained  a  verdiQ. 


( 1)  So  if  he  had  been  executor.     In  Gofs  v.  Tragf^  i  P^  IFms.  a8^, 
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Lockart  verjus  Graham. 
Coram  King  C.  J.  de  C  B.  at  nili  prius. 

WHERE  there   were   three   obligors,   and  the  aft  ion  Ow  obligor  ^v/>?  i*-- y-^j. 
brought  againft  one  of  tliem  only,  the   other  obligor  JJe'^ddiwr^  ibT 
was  allowed  to  be  a  witnefs  to  prove  the  execution  of  the  bond  the  other, 
by  the  defendant ;  after  a  cafe  had  been  made  of  it  at  nijl  frius^ 
and  conference  with  Tracy  and  Dormer^  Juftices. 

Sacheverell  verfus  Sacheverell. 

At  Serjeants  Inn  in  Chancery-Lane,  before  a  court  of  Delegates^ 
5  March  1 7 16. 

TH  E  marriage  of  the  plaintiff  came  in  queftion   after  her  Affidavit  of  a 
hufband's  death  upon  granting  adminiftration,  and  it  ap-  ^^^  "^u"*** 
peared  they  were  married  under  feigned  names  at  the  Fleet.   The  ri.^^^«  taken 
wi(^ow  produced  an  affidavit  of  the  inteflate's,  made  by  him  be-  before  a  furro- 
fore  a  furrogate  of  Dolors  CJommons,  that  he  was  married  to  her  •,  ^^*  "^  ^"^^  ' 
which  apidavit  agreed  with  the  regifter,  and  referred  to  it.     Sut  i  >vili.  Rep. 
it  was  obje^ed,  that  the  taking  this  affidavit  was  an  extrajudicial  ^75-  hut  no| 
ad,  there  being  nothing  at  that  time  before  the  ecclefiaftical    '    ' 
court  i  but  the  court  here  allowed  it  to  be  read  in  confirmation  of 
other  evidence.     And  the  appeal  was  difmiifed  with  leo/.  co(ls^ 
and  the  marriage  confirmed  ( i  ]• 

(i)  Vtiii  Bull.  N.  P.  2^1. 

Brown  verfus  Barkham,     In  Cane', 

SIR  Edward  Barkbam  having  no  ifTue  of  his  own,  and  only  Onidetifeto 
one  Cftcr,  and  iwo  coufins,  Robert  and  Edward  liarhham,  **h r"a™p?* 
li)  Jan.  I709>  made  his  will,  and  dcvifed  the  lands  in  queftion  y^.  ont- Wiio  ij 
to  truftees  and  their  heirs,  "  in    truft  to    fell  fufficicnt  to  p.w  ^<^*"'°\^'  '^'•^ 
"  my  del>ts,  and  to  convey  the  refiduc  to  my  coufin  R.btrt  Bark'  ^hlwatrfrKuI- 
"  ^^77f  and  the  heirs  males  of  his  body,  and  in  detauli  of  fuel:  i«.i*  tak^   by 
**  iflue  to  the  heirs  males  of  the  body  of  my  great  grandfather  p^  ^^d^^'n  Chan. 
**  Sir  Robert    Barhham^  remainder   to  my   own   right  heirs  for  4^2.  461. 
"  ever."     Then  he  gives  the  interell  of  2000/  to  hl.s  filter  fcr  *  v-m.  719. 
her  life,  and  the  principal  to  her  childicn  after  her  death.  '  ^  »*  ^^i?JS- 


C.      J4,. 

R'.p.Etf    ri6, 

D  4  Robert  i3».i*v:. 
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Robert  the  firft  devifee  died  without  iflue  in  the  life  of  the  de« 
▼tfor,  then  tlie  teftator  died,  leaving  a  fifter,  who  is  heir  general 
to  Sir  Robert  the  great  grandfather ;  but  the  defendant  Edward 
Barhham  is  heir  male  of  the  body  of  the  great  grandfather. 

The  queftion  was,  to  whom  the  trufteeS|(hould  convey  the 
furpltts,  whether  to  the  nfler,  as  heir  general  of  the' devifor,  or 
to  the  defendant  as  heir  male  of  the  body  of  Sir  Robert  the  great 
grandfather,  remainder  to  the  right  heirs  of  thedevilbr. 

This  cafe  was  argued  very  largely  at  the  bar.  And  CofvperLori 
Chancellor  took  time  to  confider  of  it,  and  this  term  pronooaoed 
his  decree. 

Lcrd  Chaneellor.  If  the  manifeft  intent  of  the  teftator  expound* 
cd  by  natural  reafon,  without  regard  to  legal  *refolutions,  were 
to  govern  in  this  cafe  ;  I  fhould  think  it  would  hardly  admit  of  a 
queflion.  But  fmce  there  is  an  artificial  reafon  in  the  law,  which 
fpmc rimes  (lands  as  oppofed  to  natural  (which  is  right)  reafon, 
and  is  founded  upon  the  opinions  and  refolutions  bf  Judges,  and 
that  taken  and  allowed  to  be  law ;  the  courts  both  of  law  and 
equity  ought  to  fubmit  to  them,  when  they  are  fully  examined 
and  found  to  be  thus  fettjed ;  becaufe  otherwife  the  law  would  be 
an  uncertain  undetermined  ruk,  and  lawyers  would  tipt  know 
how  to  advifc  their  clients. .  I  fliall  therefore  inquire  how  far 
this  court  is  hindred  in  the  prefent  cafe  by  the  fixed  rules  of  hw, 
from  purfuing  the  plain  intent  of  the  teftator,  which  was  no 
doubt  that  the  conveyance  fhould  be  made  to  the  heirs  males  of 
the  body  of  Sir  Robert  the  great  grandfather,  and  not  to  a  female, 
who  is  heir  general  to  himfelf,  as  long  as  there  are  any  heirs 
males  of  the  body  of  the  great  grandfather. 

fifaoUe^n.  The  firft  objeftlon  infiftcd  on  was,  that  it  has  been  often  ad- 
judged,  that  he  who  takes  as  a  purchafer  by  the  words  heir  of  J* 
S.  immediately,  muft  be  compleatly  heir  of  y.  £•  and  that  no 
perfon  can  take  as  heir  whilft  his  anceftor  lives. 

I  anfwer.  That  this  maxim,  and  the  cafes  founded  upon  it, 
are  very  foreign  to  the  prefent  queftion  ;  one  main  ground  of  the 
refolution  founded  on  this  rule  is,  that  the  term  beir  in  a  legal 
fenfe  denoting  the  perfon  who  is  to  take  after  the  death  of  an 
anceftor,  cannot  be  ufed  as  a  proper  defcription  of  a  perfon 
vhofc  anceftor  is  living,  for  the  terms  of  the  defcription  are  not 
then  verified.  But  in  this  cafe  they  arc  compleatly  verified  j  the 
anceftor  is  dead,  and  the  perfon  who  afks  the  conveyance,  is 
heir  male  of  his  hotly,  and  as  fnch  he  is  allowed  by  all  to  be  ca- 
pable to  take  by  defgcnt :  but  they  fay  not  by  parchafe.     What 

grounds 
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•ounds  tkere  are  for  that  difttnftlon  will  be  cotifidered 
ereafter  ;  at.  prefect  I  (ball  only  obfcrvct  that  Edward  Barkbam 
haring  all  parts  of  the  defcription  verified  in  him,  his  cafe  is 
different  from  that  of  Chaioner  v.  Bcwyr^  '2  Lecn.  70.  where  a 
devife  was  to  the  youngeft  fon  for  life,  remainder  to  the  heirs  of  « 
the  body  of  the  eldeft  \  the  youngeft  died  in  the  life  of  the  eldeft, 
and  the  fon  of  the  eldeft  could  not  take*  Why  ?  becaufe  he  an« 
fwered  neither  part  of  the  defcription,  for  he  was  neither  heir^ 
nor  heir  of  the  body  of  his  father^  while  he  was  living ;  and  tlus 
objedion  will  hold  in  many  other  cafes. 

The  fecond  obje£lion^  which  feems  to  ftand  in  the  way  of  na^  SecMd 
tural  reafon  is,  that  there  are  cafes  in  which  it  is  held,  that  none  <»■• 
can  purchafc  by  the  words  htir  mak  of  the  body  of  J.  S.  unlefs  he 
be  heir  general  as  well  as  heir  male* 

I  have  met  with  but  few  cafes  which  can  be  urged  with  any 
colour  of  reafon  for  the  proof  of  this  aflertion ;  one  is  that  of 
Counde/ty.  Clerk^  Hot.  Ji*  in  which  it  is  faid,  that  when  the 
limitation  is  macle  to  the  heirs  male  or  female  of  the  body,  they 
that  will  take  muft  have  both  words  verified  in  them,  (Uiat  is) 
they  muft  be  both  heirs,  and  al£»  heirs  male  or  female ;  and  he 
gives  this  reafon  for  it,  that  this  is  clearly  without  the  letter  and 
intent  of  the  ft^^tute  of  ITiftfff.  a. 

In  anfwer  to  the  authority  of  this  cafe, 

1.  lobferve,  that  this  was  not  the  point  then  in  queftion,  but 
only  ao  opinion  of  Hobart*%  ( i ),  declared  incidentally  in  the  ar- 
gument of  the  cafe,  and  therefore  ought  to  have  the  lefs  weight.    " 

2.  The 


( I )  Lord    Hoiart*s   reaibning  (/ .  e.  the  common  law  heir)  fhall 

feems  to   have    been   thus.— -At  take,  and  not  the  heir  fpecial  by 

common  law,  wherever  there  is  the  cu(!om."    After  putting  feme 

a  limitation  to  h'n  who  are  to  fimilar   inftances    of   the    law's 

take  by  purchafe.  it  is  the  heir  anxioufneft  to  nnderftand  the  term 

general  who  is  fup^ofed  the  ob-  heir  at  applicable  to  the  heir  ge- 

jeA  of  that  defignation,  notwith-  neral,  he  adds,  It  is  true  that  the 

ftanding  there  are  circumftances  fiatote  of  Weflm'tnfttr^  in  favour 

which  Ihew  that  thtnexifts  mfpe^  of  the  will  of  the  donor»  ordains 

€ial  betr  to  whom  the  land  would  that  lands  (hall  deicend  to  the 

go  if   it    yitrt    tranfmitted    by  heir  (pectal  who  is  defcribed  per 

deicent,  thus,  **  if  1  ^ive  land  in  formam  doni.    Bat  the  cafe  here  is 

Gsveiiimd  or  Bwwgb  Englijb  to  not  within  that  ftatute,  i.,  Becauf« 

one  for  life,  the  remainder  tQ  the  it  applies    merely    to    cafes    of 

fight  heirs  tf  J»  S.  (he  tnie  heir  defcent,    and  not  of  purchafe. 

2.  Becaufe 
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1.  The  rcafon  that  is  given  for  it  is  by  no  means  fatisfaftory, 
or  a  good  one ;  for  the  fkacute  Wejlm,  2.  is  no  ways  pertinent  to 
the  qucftion.  The  whole  ^^tOi  of  that  ftatute  is,  to  prevent  the 
alienation  of  eftates  which  before  were  confidcred  at  common  law 
as  fee-fimples  conditional,  and  alienable  after  idlie  had ;  and 
how  this  is  applicable  to  the  queftion  concerning  the  defcription 
of  a  piirchafcr,  and  whether  certain  words  will  be  fufficicnt  for 
that,  I  cannot  imagine.  The  ftatute  only  governs  eftatcs  when 
they  are  vefted,  but  meddles  not  with  the  defcriptionr  thai  arc 
ncceflary  to  pafs  thofe  eft^^tes.  The  words  heir  male  of  the  hodj 
j/'J.  S.  were  certain  and  known  words  of  purchafe  at  common 
lawj  and  need  not  the  aid  of  the  flacute  to  make  them  fo. 

3.  'RjvfYizt  Hobart  fays  afterwards  in  the  fame  cafe,  it  may 
well  be  concluded,  that  if  it  had  been  the  point  in  judgment,  he 
would  have  been  of  opinion,  that  a  man  might  take  by  the  dc- 
t  38  ]  fcription  of  the  heir  male  of  the  body  of  J.  5,  thc>ugh  he  is  not 
heir  general,  but  a  female  is  :  for  he  takes  notice  that  in  the  cafe 
then  in  quedion,  the  heirs  males  were  not  reft  rained  to  any  body, 
which  (fays  he)  might  have  had  fome  colour  of  help  from  the  fta- 
tute de  donis.  This  great  man  could  not  pafs  over  his  own  af- 
feriion  which  he  made  before,  without  fome  remorfe  of  judg- 
ment^  if  it  was  his  aflertion  ;  but  I  rather  take  the  words  of  tf^e 
body  to  have  been  added  hy  an  uiiflcilful  tranfcriber  of  the  copy.  So 
that  upon  the  whole  I  think,  that  cafe  oi  Coundeny.  Clerk  of  \ctj 
little  weight  in  the  prefent  queftion  i  but  the  point  there  adjudged 
is  doubtlefs  good  law. 

Another  cafe  urged  for  the  plaintiff  is  Shelley's  cafe,  1  Co.  103. 
which  is  tranfcribed  into  his  Co.  Lift.  24.  ^.  This  is  indeed  an 
authority  (fuch  as  it  is)  in  point,  that  one  cannot  take  as  a  pur- 


2.  Becaafe  the  heirs  males  not  being 
reArained ;  to  any  bocyy  it  is  a  mere 
fee- fimplc.  It  appears  from  the 
arguments  of  the  counfcl  for  the 
fpecial  heir  in  the  prcfcnt  caff, 
which  arc  reported  icrhatim  alike 
in  Cilh.  Eq.  Rfi^,  aud  Ptrc.  im 
Chanc.  that  they  ccntcniied  that 
the  cafe  was  within  the  operation 
of  the  flatuic  ^^  dcnis,  and  they 
claTmed  its  prote^ion.  For  they 
faid  it  was  qvofi  an  eAate  tail  in 
the  grandfather  Sir  R.  B.  The 
words  «« heirs  males  of  the  body*' 


operating,  not  only  as  words  of 
pioela/i,  but  alfo  as  words  cf  //- 
n:itationt  fince  the  land  would 
not  revert  l^ck  to  the  donor  or 
his  heirs,  in  cafe  of  failure  oi 
illue  male  in  the  fon  of  the  an- 
ceftor,  in  whom  the  ellate  firft 
veiled  under  that  defcription,  as 
it  would  if  fuch  fon  took  abfo- 
lure:y  hy  purchafe \  but  would 
delcend  to  the  next  heir  male  cf 
the  anccftor,  in  the  fan.e  manner 
as  ii  the  Pilate  tail  had  vepd  in 
aud  dffcemkdfrcm  him. 

chafirr 
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clufer  by  the  words  har  male  of  the  body  of  J.  S.  tinlefs  he  be 
hax^  as  well  as  heir  male.     But  in  anfwcr  to  this  I  obfcrve, 

1.  That  this  point  was  not  adjudged  in  SM/tfs  cafe ;  it  is 
onl7  the  argument  of  counfel,  which  the  court  in  delivering  their 
opinion  t<x>k  no  notice  of. 

2.  The  authorities  in  the  margin  of  Co.  lAtt.  which  arc  cited 
to  fupport  this  cafe,  are  moft  of  them  very  little  to  the  purpofe, 
and  do  by  no  means  prove  it.  That  of  Hujfy  in  Bro.  tit.  Dow 
42.  makes  rather  againft  this  pofition  ;  and  that  of  Dyer  374.  <r« 
is  only  a  fhort  iketch  of  Shelley^  cafe,  and  the  lefs  to  be  regarded^ 
becaufe  it  differs  from  the  elaborate  report  of  that  cafe  by  Coke. 

Having  thus  far  cleared  the  prefent  queflion  from  thefe  two 
great  authorities;  there  remains  only  one  other,  which  I  fhculd 
not  think  very  material  to  be  taken  notice  of,  had  not  the  counfcl 
for  the  plaintiff  thought  it  of  fo   great  moment,  as  to  defire  a 
rehearing  upon  the  difcovery  of  it.     It  is  the  cafe  of  Starling  [a^  (tf)Rep.  byilK 
in  this  court,  8  ^.  3.  and  was  thus:  A.  devifcd  lands  to  J.  S.  n*meof5««r% 
for  life,  and  then  to  truftces,  in  truft  to   convey  them  to  the  p^ec"!!^  t^**^ 
next  heir  male  of  teilator.     And  it  was  decreed,  that  the  truftces  54. 
could  not  convey  to  the  next  male  relation,  becaufe  he  was  not 
heir,  which  was  certainly  right,  and  the  very  point  refolved  in 
the  cafe  ofCounden  v.  Clcrh^  and  in  that  ol  AJbenhurJlj  which  is 
cited  in  it  \  and  the  reafon  is,  that  tlie  words  heir  male  are  not  a 
fulEcient  defcription  without  adding  ^/^^  body^  and  they  are  not 
anfwered,  unlets  the  perfon  be  both  heir  and  male }  nor  are  they 
fufficicnt  to  pafs  an  eftate  by  defcent,  any  more  than  by  purchafe. 
Indeed  in  cafe  of  a  will,  the  words  of  the  body  are  fupplicd,  fo  as 
to  make  it  an  edate-tail,  in  the  perfon  that  takes  it ;  but  then  the 
perfon  that  is  to  take  it  mud  be  heir  as  well  as  male. 

Having  now  gone  through  all  the  cafes  that  were  urged  for  the  T  ^g  1 
plaintiff,  which  I  believe  are  all  that  could  be  urged ;  and  it  ap- 
pears to  nue  that  many  of  the  points  in  them  are  not  pertinent  to 
the  prefent  quellion,  and  thofe  that  were,  gratis  diclay  and  the 
arguments  of  counfcl,  without  grounds  either  from  reafon  or  . 
fom^er  audiorities  to  fupport  them  ;  I  (hall  now  proceed  to  flicw, 
that  a  man  may  take  by  limitation,  or  purchafe,  as  heir  male  of 
the  body  of  y.  i.  tl^ough  be  be  not  heir  general^  and  that  for 
thefe  reafons. 

f  •  The  law  allows  a  man  to  purchafe  by  a  fuflicient  defcription, 
though  neitlier  his  chriilian  or  furname  be  part  of  it^  and  that  the 
words  heir  male  of  the  body  of  J,  S,  are  a  fufficicnt  dcfcripdon  of 
(lut  ^rorticularb&ir,  though  he  be  not  heir  general. 

2.  The 
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2.  The  judicial  authorities  that  a  man  may  take  as  a  purcfaafer 
by  the  words  heir  male  of  the  body  of  J.  S.  without  being  heir  ge- 
neral, greatly  o?cr-balance  thofe  that  hold  the  contrary. 

Firflj  As  to  the  firft  point,  it  is  fo  certain  a  principle  in  law, 
that  a  man  may  purchafe  by  other  dcfcriptions  as  ^cU  as  by  his 
name,  that  it  has  been  adjudged  the  words  abbot  or  bt/bop  of  a  ccr* 
tain  place,  would  be  a  good  defcription,  though  the  name  of  the 
pcrfon  b^  miftaken.  Co.  Litt.  3.  a.  But  to  make  a  good  de- 
fcription th^re  arc  three  thitigs  rcquifite,  all  which  concur  in  the 
prcicnt  cafe. ' 

I.  It  muft  be  true  ;  it  is  true,  that  Edward  Barkhatn  is  heir 
male  of  the  b6dy  of  the  teftator's  great-grandfather,  which  is  ma- 
nifeftj  bccaufc  otherwife  he  could  not  take  an  eftate  by  dcfccnt 
as  fuch,  in  cafe  the  great-gtandfathcr  had  been  feifcd  of  ft  to  him- 
fclf  and  t!^e heirs  males  of  his  body,  which  all  allow  he  would; 
and  why  he  may  not  by  purchafe  I  cannot  conccirc,  for  the  de- 
fcription is  as  true  in  the  cafe  of  a  purchafe  as  a  defcent,  and  why 
fhould  it  not  then  be  good  as  well  in  the  one  as  the  other.  They 
fay  the  ftatutc  de  donis  aids  ih  the  cafe  of  defcent,  but  not  in  pur- 
chafe ;  but  I  have  already  (hewn  that  the  ftatutc  does  not  at  all 
relate  to  this  point,  for  it  meddles  not  with  the  defcriptions  that 
are  to  pafs  eftates  ;  and  therefore  \iheir  male  of  the  body  of  J*  5- 
bc  not  a  fufficient  defci  iption,  that  fpecial  heir  could  not  have  any 
aid  from  the  ftatute,  and  if  it  be  a  fufficient  defcription,  he  does  not 
want  the  aid  of  it.  And  the  prefent  cafe  is  the  ftronger,  becaufe 
the  great-grandfather  was  dead  at  the  time  of  the  devife  ;  fo  that 
the  maxim  quod  non  eft  hares  viventis^  is  not  in  the  way,  but  all  the 
words  are  immediately  verified  at  the  time  of  the  devife.  It  is 
faid  indeed,  they  arc  not,  becaufe  the  male  is  not  heir  in  this 
cafe  ;  but  the  very  ftating  of  this  matter  will  expofc  it  as  con- 
t  4*  ]  ^^ary  to  common  fenfe'and  rcafon  ;  for  it  is  manifeft  the  tcftator 
intended,  that  his  heir  general  fliould  not  have  thefe  lands,  un- 
lefs  he  was  a  male  alfo,  and  thcreTore  he.  adds  thofe  words  torc- 
ftrain  the  general  fenfe  of  the  word  heir^  and  to  confine  it  to  a 
fpecial  heir.  If  Iqndsof  the  nature  of  Borough  Engtifb  at  com- 
mon law  be  devifcd  to  my  heir  according  to  the  cuftom  of  Bo^ 
rough  EngViJJ:^  by  this  the  teffator  muft  mean,  his  youngcft  fon 
WpHob.  34.  ihould  take  {a).  But  to  prevent  the  taking  in  this  cafe  they  would 
have  you  ftop  at  the  word  hAr^  and  then  this  fpecial  heir  cannot 
take ;  but  if  you  take  all  the  words  together,  their  he  may,  for  the 
words  the  tcftator  has  ufed  are  plain,  certain,  and  well  known  in 
law,  to  defcnbe  the  perfon  the  tcftator  manifcftiy  intended  Qiould 
take  by  them.  ' 

•e  ^-  '^l'^  J^co"^.-t^ing  requifitc   to  make  a  perfeft  defcription 
is,  that  It  be  certam,  and  applicable  to  the  thing  defcribcd  and  no 

other. 
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other.  And  dus  is  ib  in  the  prefcnt  cafe,  for  Edward  Bariham 
18  beir  mak  of  the  body  of  the  teftatoT*d  great-graildfather,  and 
no  other  pcrfon  is  fo. 

3.  The  third  reqnifite  it^  that  it  be  ezprefled  in  proper  words. 
Tms  is  not  alwap  neceflary  in  a  will,  but  here  they  are  proper 
CTcn  in  the  cafe,  of  a  will^  for  the  words  bMrs  maks  cftht  body  are 
the  proper,  and  indeed  the  only  words  that  can  be  ufed,  to  dxf- 
tinguiih  that  fpedal  heir,  from  the  general  heir.  Sometimes  the 
WOTd  right  is  ufed  widi  betn^  but  improperly  in  cafes  of  this 
nature. 

Thus  you  fee  all  the  things  requiCte  to  make  a  perfe£t,  certain 
defatption,  conciur  in  this  cafe ;  and  therefore  fince  it  has  been 
proved,  and  indeed  cannot  be  denied,  but  that  a  man  may  take 
by  any  other  good  defcriptton  as  well  as  by  namcj  it  evidently 
follows  that  he  may  take  by  this. 

Secondly^  I  come  now  to  ihew  that  the  judicial  authorities  that 
a  man  may  take  as  a  purchafer  by  the  words  bclrs  male  of  the  body 
of  J.  S.  though  he  be  not  heir  general,  do  greatly  over-ballance 
thofe  that  hold  the  contrary. 

The  firft  cafe  I  ihall.  mention  is  that  of  Burhtt  y.  Durdani,  PUt  Salk.  679. 
aFiw/.  311.  which  was  adjudged  in  the  Houfe  of  Lords ;  and  fvln/*""^'* 
the  cafe  of  Jamej  v.  Richard/on   in  PolUxfen  457.  is  the  fame.  ,  Lev.  131; 
The  cafe  was  thus :  a  man  devifed  lands  to  A*  for  life,  remainder  Raym.  330. 
to  the  heirs  males  of  the  body  of  A.  now  living,  and  for  want  of  3  ^*^*  ^S®- 
fach  iflue  remainder  over ;  and  it  was  refolved,  that  there  paifed 
an  efiate  for  life  only  to  A.  and  that  the  remainder  immediately 
veiled  in  the  heir  male  of  the  body  of  A.  then  living ;  bccaufe 
thofe  words  were  a  fufficient  defgnatio  perforuty  who  was  intended 
to  uke ;  and  this  is  a  (Ironger  cafe  than  the  prefent,  becaufe  the      f  4t  1 
anceftor  being  alive,  he  could  not  ftri£ily  fpeaking  have  any 
heir ;  but  thofe  words  being  ufed  in  common  parlance  to  denote 
the  perfon  who  would  take  as  heir  male,  if  the  anceAor  were 
dead,  that  was  thought  fufEcient.     As  for  the  words  n(nv  livings 
I  do  not  think  they  were  very  confidetable  in  tliat  cafe,  for  they 
only  fliew  that  the  teftator  intended,  that  fome  body  who  was 
then  alive  fliould  take. 

The  cafe  of  X^/f^  y.  Beaumont^  which  was  decreed  in  the  iwiu.  Rep. 
Houfe  of  Lords,  Paf.  13  Annm  has  not  thefe  words  now  iivifig^  »*9' 
and  ^tx,  beir  male  of  my  aunt  Long^  was  adjudged  a  good  defer  ip-  Abr'J,^  '   * 
tion  of  the  perfon  that  was  to  take,  though  the  aunt  was  ilill  a  £q.  Cj.  a^ 
living,  and  confequently  he  wai  neidicr  heir  nor  heir  male,  nor  ^^]^^^^'q^ 

was  4^89.  s.  a 


41  Hilary  Term  3  Geo, 

was  it  certain  he  would  be  heir  male  of  her  body  at  the  tline  ol 
her  death  (2). 

Theca&!  of  P^us  y,  Mitford W2S  thus:  (l  Fent.  372.)  Mich4 
M':tford^7i%  feifed  of  the  lands  in  queftion,  and  had  iflVic  RjbI^ 
by  th?  firft  venter ^  and  Ralph  by  Jane  the  fccond,  and  covenanted 
toftand  feifed  to  the  iife  of  his  heirs  males  begotten  of  the  body 
of  his  fecond  wife  j  x\\^  queftion  was,  whether  Ralph  could 
take.  The  Judges,  to  fupport  the  intent  of  the  party,  raifeda 
fine-fpun  notion  of  a  refulting  ufe,  which  indeed  was  very  well 
laboured  by  them ;  but  Hale  in  delivering  his  opinion  infifts 
upon  the  point  now  in  queflion,  and  argued  very  ftrongly  and 
clearly,  that  the  words  heirs  male  of  the  body  of  J,  S-.  are  good 
words  of  purchafe  ;  and  puts  the  cafe  of  a  gift  to  one  and  his 
heirs  female  of  his  body,  and  he  has  a  fon  and  a  daughter,  the 
daugliter  fliall  take.  Litt.  feSl,  22.  And  by  feveral  other  cafes 
there  quoted,  he  fays  it  appears,  that  no  regard  is  had  whether 
the  foil  be  heir  of  the  hufband,  if  he  be  the  heir  of  their  two  bodies  j 
and  then  cites  a  cafe  which  was  adjudged  in  Queen  E/huibftlh 
time,  which  f:cms  direcliy  to  the  prefent  que  (lion:  a  man  had  three 
daughters  and  a  nepheM%  and  he  gives  2coo/.  to  his  daughters, 
and  his  l?.nd  to  his  heir  male  ;  provided,  that  if  his  daughters 
troubled  his  heir,  then  the  devife  of  2000  /.  to  them  fhould  be 
void  ;  and  it  was  adjudged  that  the  limitation  to  his  brother's 
fon  by  the  name  of  heir  male  was  a  jjood  name  of  purchafe ;  and 
fays  he,  tliis  agrees  with  Cotmden  and  ClerFs  cafe,"  in  Hohart, 

Thefe  rcr.fons  and  thefe  authorities  made  fo  ftrong  an  impref- 
fion  upon  Juflicc  TVi!.!^  that  he  immediately  declared  himfclf  con- 
vinced, and  that  he  v/as  of  tlie  fame  opinion  with  Hale\  and  for 
my  part,  I  think  they  are  fuilicient  to  fatisfy  any  rcafonablc 
miin, 

(*)iU.Riym.       Tr:n.  S  7F.  2'  f"   C,   B,  rJ.    1 484.      Baler  V.   Wall  {a).     J. 

Abr!  3C7^pl.^£!  ^-  ^^y  ^^'s  ^'^^^  dcvifcd  his  lands  "  to  Daniel  my  cldctt  fon,  and 
*.  "to  my  heirs  males  for  ever ;  and  if  my  heir  (liould  be  a  female, 

L  4  2   J       <c  p^iy  f^jfj  hgj^  yp^ig  fij^jj  p3Y  ^y  jjgi|.  fj^rt^altt  1 2  /•  piT  annum  out 

r  __^ , 

(2)  Ir  this  ra^e  the  devife  was  But  that  ^^  he^otten^'^*  and  *•  to  he 

to  chc  heirs  male  of  the  body  of  le-otftn,''    are  tantamoQiTt,    lUe 

the  reAa.'T**  nunt  iawfn!.;,   A /rf-  Co   Litt.  :o,  b.    and  note  (3)  cd. 

tm,     which    i:    wns    S'^uei'    vas  //^T.      Cock  \    Ctc^,  2  AV«.  54)- 

fi-.M^mcunt   to  the  wons    ^^  fv:n  Mi./jieie     v.     Ferry,       it      71  r. 

l-.iri^"  el-r:i::l]y  as  th^  tepiaor  Hr ret/    v.    !re!n:.r.    Free.     Caftf- 

tot  L  p'otice  in    his.  w  11   iha:   iiis  491.      i    F.    WrKs.  427.      S.  C. 

au..i   h.itj  :;.;Ijicn  Hvinr:,  ha^i  •?  C^ic\,Csre,  2  P.  Wmt.  \x. 


b;.;£.iJu:h;'J     a     :f^a<.y     to    C.»wh. 


«  of 
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"  of  my  lands,  I  mean  my  heir  male,  for  ever.**  The  tcftator 
died,  and  Daniel  died,  leaving  -iflue  one  daughter  only ;  and  it 
was  rclolvcd,  that  J^n  the  brother  of  Daniel  ihould  take  the 
eftatc  by  the  defcription  of  heir  male  of  the  teftator,  though  the 
words  of  bis  body  were  not  in ;  but  the  icftator's  intent  appearing 
fo  plain,  that  an  heir  female  ihould  not  hinder  the  next  heir  male 
from  talcing,  they  gave  judgment  for  the  male. 

Upon  the  whole  I  am  of  opinion,  that  the  words  heirs  male  of  B.C.  %  Veij.. 
the  hody  of  his  great  grandfather  arc  good  words  of  purchafe,  to  7*9- 
pafs  the  eftate  to  him  who  is  heir  male,  though  not  heir  general. 

1.  Becaufe  common  fenfe,  natural  reafon  and  underftanding, 
and  the  manifeft  intent  of  the  teftator,  call  aloud  for  this  juftice. 

2.  Becaufe  the  legal  authorities  that  are  urged  for  the  contrary 
opinion  are  of  themfelvcs  but  of  very  little  weighi.  3.  Becaufe 
the  refolutions  that  have  been  in  favour  of  this  opinion,  do  gready 
over-ballance  thofc  of  the  other  fide  (-2). 

^  The 


(3)  This  cafe  came  before  Lord 
Hardwicke  upon  a  bill  oi  review, 
Kcvimher  I74i>  who  afinned  this 
decree  upon  the  ground  of  its 
being  an  exception  to  the  general 
rule  laid  down  in  Shelley* i  cafe, 
I  Re^,  103.  and  in  Co,  Lift,  2\.h, 
'^  That  to  tdke  by  purchafe  under 
a  limitation  so  heirs  male  or  female 
if  the  body^  the  taker  malt  al(b 
be  heir  geceral."  But  his  Lord- 
fliip  confidered  that  rule  as  having 
prevailed  fo  long,  that  it  ought 
to  be  fupported  although  not 
ftriftjy  agreeable  to  natural  rea- 
fon* Ftde  Mr.  Har^ra*ve*%  note 
(3)  Co.  Litl.  24.  h,  and  note  (2^ 
104.  a,  where  the  reader  will  find 
all  the  aythorities  upon  the  p<  int 
culUcled  together,  and  a  motl 
ingenious  de/ence  of  the  rule  in 
i's  mod  anquaiihed  extent.  Vide 
aifo  Fearn,  Cont.  Rem,  4th  ed. 
p.  60.  p.  325.  It  fhould  feem 
however  that  moll  of  the  cafes 
there  cited  do  not  fupport  the 
rule  in  its  full  extent,  and  that 
thfy  may  be  good  law  although 
thi^rule  i$  not  io.    For  the  limita- 


tions in  thefe  cafes  are  "  to  the  right 
heirs  malei*^  the  further  words  of 
defcription  in  the  rule,  and  in  the 
prefent  cafe  "  of  the  body  of  J»  SJ* 
being  omitted.  It  iii  !'•  in  tytry 
report  of  Southcot  v.  Stowel  except 

I  Mod.  2z6.  befides  which  the 
point  was  not  there  dire£lly  be- 
fore the  coarr.  So  alfo  in  Starling 
V.  Ettrici,  Prec,  in  Chaac,  54. 
Fordv.  Lord  Ofuljlon,  3  Salk.  336. 

I I  M^d,  1 .9,  S  yin.  Abr,  Di- 
njijt  U.  b.  pi.  2.  in  marg.  Daives 
V.  Fertars^  2  P.  Jt^iKs.  4.  Free, 
in  Lhanc  5^9.  and  Gw\  m  V. 
H:-ky     8    Fin.    317     //.    13.   note, 

Tiie  .iduttioD  ot  rh  wur^  **  «/* 
the  Ljy^  is  noc  only  r^iu'o  u;>in 
as  material  bv  Lura  Covuper  v\  the 
preient  cafe,  buc  by  L^rv.  Mac- 
chsji'ld  io  diilsnguiiiuni?,  iiiat  of 
Dujjcs  V.  Ferrars  ir<  n.  i:  His 
worfi  are,  "  1*^  not  Dm.  j  laid  in 
the  will ^f/r;w^/r^'  i  he  b;  i>y  or  or 
HIS  NAME,  thegrand-u:;nter,  who 
was  hi»  heir  at  law,  mig"t  have 
an  heir  male  though  not  01  his 
nuine."  Ail  that  is  nccefl>*ry  to 
enable  the  fpccial  heir  to  take,  is, 

that 
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Tlie  next  Inquiry  is,  how  the  truftees  in  this  cafe  (hall  txeetOt 
their  truft.  And  It  muft  be  obferved,  that  though  the  teftator 
dire£ls  the  truftees,  to  convey  the  furplus  to  the  heirs  malci  in 
the  plural ;  vet  that  is  well  purfued  by  conveying  to  the  heii^ 
male  in  the  Gngular  number,  and  to  his  heirs  male ;  for  fo  thele* 
gal  fcnfe  of  thofe  words  is,  as  was  rcfolvcd  in  Shelley's  cafe.  And 
it  Is  moft  properly  expreiTed  in  the  plural  number,  becaufe  then 
the  words  denote  both  the  perfon  to  take,  and  the  eftate  to  be 

taken* 


that  he  (hould  be  Seiciibed  by  fach 
exprefi  terms  or  drcamftftices  as 
Cannot  be  applicable  to  any  other 
perfon,  as  is  admitted  by  Lord  H§' 
iart  in  CwsJen  v.  Clerks  and  de- 
cided  in  the  cafes  cited  by  Lord 
CefWfer,  IF,  therefore,  thedefcrip* 
tion  ^^  of  right  heirs  male"  may  ap- 
ply to  two  different  perfons,  as  it  is 
pot  by  Lord  Macclesfield  that  it 
may,  the  heir  genera),  who  is  the 
favourite  of  the  law,  is  not  to  be 
difmherited  where  the  inteat  "is 
merely  conje6laral  and  not  cer- 
tain.*'    But  the  objeflion  of  un- 
certainty  does  not  apply  to  the 
defcription  of  "  heirs  fHnk  rf  the 
hdy  of  jB."  for  the  teflator  ufes 
the '  proper    words    to  fhcw  he. 
means  that  a  fpecial   heir  (hall 
exclude    the   heir  general;    and 
they  are  alfo  fufficiently  accurate 
to  point  oat  who  that  fpecial  heir 
is  to  be.     It  is  true  that  the  law 
will  in  general  fupply  the  words 
"  of  the  body"  in  a  devife  to  heirs 
mate,  and  this  at  firft  fight  feenu 
to  dcftroy   the  diitindlion    taken 
between  the  cafes  cited  and  the 
prefent.    But  our  courts  appear 
in  no  in  fiance  to  have  either  added 
or  rejcdied   words,   nnleil^  where 
they  were  neceflary  to  caffy  into 
effed  the  manifeit  intent  of  the 
teftator  certainly,    although  un- 
technicallyexpreired.  The  opinion ' 
of  the  court  of  B.  R,  upon  a  cafe 
out  of  Chancery,  Hllhs  v.  Paimer, 
5  Burr,  26 1  5".   2  LUck.  687.  ffcms 
to  have  feuled  this  point  in  a  caf^ 


much  ftronger  than  the  prefent.  It 
was  thus-— ^.  fettled  fome  lands 
to  the  ufe  of  B,  his  eldeft  fon  for 
life,  remainder  to  his  {B*s.)  foas 
fncceffivtiy  in  tail  male,  and  af:er 
intermediate  remainders  *<  to  the 
u/e  of  the  heirs  male  of  THE  bodT 
of  the  faid  ^."     He  alfo  fetded 
by  the  fame  deed  other  lands  to 
the  ufe  of  himfelf  for  life,  and 
after  feveral  intermediate  limita- 
tions,  ^*  U  the  ufe  if  A,  his  beiri 
mnd  affigns.^^     S.  died  leaving  one 
daughter.    A.  afterwards  devifed 
this  remainder  in  fee,  under  the 
fettlemene,  to  his  fon  C,  for  life* 
remainder  to  his  {C*i)  fons  fuc- 
ceflively  in   tall  male,    and  for 
want  of  fuch  ifTue,  to  the  hcirt 
male  of  his  (the  teftator*s)  body 
begotten.     He  then  died,  leaving 
the  daughter  of  ^.  his  heir  at  law, 
and  a  fon  by  his  firfl  wife,  the 
heir  male  of  his  body,  and  D.  a 
fon,  by  a  fecond  'venter.     C.  next 
died,    leaving  a  fon,    who  alfo 
died  without  ilTue,  and  no  reco- 
very was  fufFered  by  either.     The 
queilion  was.    Whether  D,  the 
fon  by  the  fecond  wife,  took  by 
pnrchafe  under  the  defcription  of 
heir  malt  ^  the  body  op  A-  he 
not  being    heir    general.      The 
three  Judgts  who  compofed  the 
Court,  certified,  that  in  the  pre- 
'  fent  cafe  Z),  took  by  defcent  »»- 
dtr  the  deed  as  heir  male  of  the 
body  of  A,     But  that  if  a  third 
pes  fon  had  ,been   the  ^afttor^  he 
would  have  taken  by  purchalc, 
under 
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taken.  Let  the  conTcyance  be  made  to  the  perfon  who  is  heir 
male  of  the  teftator's  great  grandfather »  and  the  heirs  male  of 
the  body  of  the  great  grandfather.  In  this  I  follow  the  law, 
\^hich  executes  conditions  executory  as  near  as  may  he,  where 
the  words  cannot  be  ftri^lly  purfued  ;  and  a  court  of  equity  ought 
to  execute  tnifts,  as  the  courts  of  law  do  things  executory  (4). 


onder  the  defcription  of  heir  rnali  Har.  Co»  Lift,  164.  a.     It  ihoolJ 

«/*  THE  BODY  OP  A.  and  that  he  feem,    froia  a   reference   of  Sir 

did  fo  lake  by  chat  defcnptioa  ua-  Jamts  Eurr(rx}*s^  5  vol.  2628.  as  if 

der   the  will.     In  Evans  on  the  the   court  of  King's  Bench  had 

demife  of  Burtenfiaiu  v.  Wtfion,  determined   the   fame   point   bc- 

thc  court  of  Exchequer  refufeJ  to  tween  the  fame  parties, 
apply  this  rule  of  Lord  Cfiic's,  in         (4)  F'He  Lift,  fed,  352.     Co. 

the  cafe  of  a  marriage  fetilemcnt.  Liti.  zig^ 


Dominus  Rex  ver/uj  Hunt  &  al'^ 

TH  E  court  granted  a  mandamus  on  i  Gfo.  c.  34.  dircfled  to  Mandamus. 
the  juftices  of  the  peace,  to   allow  the  defendants,  being  P^'^'^S- 
conftables,  the  extraordinary  charges  in  providing  carriages  on 
tlis  late  expedition  into  Scotland* 

t)ominus  Rex  verfus  Theed.  [  43  ] 

TH  E  writ  de  excemmuhicaio   capiendo  was  in  a  fuit  pro  cor'  io  Mod.  350. 
reclione  morum  generally,  and  held  to  be  ill  on  the  autho-  %  ^; 
rity  of  Rc9e  v.  Gapp^  Pafi    i  Geo,  which  was  in  quodam  negotio  capiendo  ma>  be 
pro  reformatione  et  correEOone  morum.  fupcrfeded. 

^         "^  -  Salk.  194. 

MoJ.  Ca.  55?- 

After  the  writ  had  been  opened  and  entered  of  record,  it  was  vide  poft  76^ 
delivered  out  in  order  to  take  up  the  defendant ;  and  before  the 
return  the  defendant  moved  and  had  it  fuperfcdcH  ;  for  the  court 
faid,  tlity  could  judge  of  it  by  the  entry,  and  fince  it  appeared, 
the  defendant  could  not  be  legally  detained  upon  it  if  lie  was 
taktn,  it  was  proper  to  fuperfcde  it,  to  prevent  the  man's  being 
Tcft rained  of  his  liberty  contrary  to  law  :  thi4t  the  intent  of  5  EHz* 
r.  23.  which  diretls  the  writ  to  be  delivered  in  open  court,  was  to 
r.pnrizc  the  court  of  the  nature  of  the  caufe ;  that  this  was  now  to 
be  conndered  as  a  writ  that  improvide  etnanavit^  and  they  were 
not  to  wait  till  the  return,  till  all  the  inconveniences  which  they 
fliould  have  prevented  by  not  iifuing  the  writ  had  happened^ 


Vol.  L 
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Dominus  Rex  verfui  Eyre. 

Stiri  fatuu.         A  ^re  facial  was  brought  to  repeal  the  grant  of  a  market  to 
^  XJL  ^  defendant,  faggefting  that  it  was  to  the  prejudice  of 
the  Duke  of  Rutland^  who  had  a  market  within  four  miles. 

Upon  trial  it  was  found  pro  Rege  on  the  iflae  whether  the  grant 
was  to  the  prejudice  of  the  Duke  ;  and  on  motion  in  arreft  of 
judgment  it  was  held  to  be  a  good  iflae,  though  the  grant  and 
not  the  ufer  was  not  found  to  be  prejudicial. 

Vide  I  Com.  Then  it  was  objcfted,  that  the  ftire  facias  was  brought  in  the 

Dig.  ti'.  Abate-"  j^jg  Quecu's  time,  and  by  her  demifc  the  proceedings  abated,  tliis 

ment  (   .  3  .}     ^^^  being  within  i  E.  6.  r,  7.  or  i  Ann.  r.  8.     To  which  it  was 

anfwered  and  refolved  by  the  court,  that  this  is  an  original  writ, 

and  therefore  within  the  general  words.     Rfgifi'  6g. 

£  44  3  Dominus  Rex  vcr/i/s  Hamond. 

Cmrnunitftrata  TNdiftm^nt  for  that  the  defendant //7/i  die  anno  ct  loco  ten  loads 
and  alta  via  art  J[  of  ftraw  and  dung  in  coninntnijiratafive  alia  regia  via  pofult  ct 
SoM^is'i.  l^o'^t  et  ibidem p:r  deem  dies  remauerc permift^  ita  qucd the  King's 
8.  c.  cited        fubje£ls  could  not  pafs. 


I  Aod.  143. 


On  demurrer  it  was  objefted,  that  the  place  where  the  nui- 
fance  was  committed  fhould  be  certainly  alledgcd  ;  whereas  here 
the  indiftmcnt  runs  that  it  was  laid  in  one  place  or  anotlier  •,  and 
being  disjoined  by  xhtftvcy  the  court  cannot  tPike  communis Jirata^ 
and  alta  regia  via^  to  be  the  fame.     2  Roll.  Ahr.  80.  //.  4,  5. 

To  which  it  was  anfwered  and  refolved  by  the  court,  That 
Jlrata  fijjnifies  the  highway,  and  that  thefc  are  two  cxpreiiions  to 
denote  the  fiime  place.  Spjlnian  vcrho  Strata  :  CowePs  Ltfcprdiry 
Strectzvard  and  StreetgavcL  So  in  the  ilatute  of  Alarlchcrgc^ 
which  prohibits  diftreires  in  the  highways,  it  is  NuUi  licerJ  dif- 
triniones  facere  in  via  regia  aut  in  commimi jlrata  :  In  the  glollary  at 
the  end  oi  decern  frripf ores y  there  is  an  account  of  fonie  travellcvi 
who  hiippencdto  lofc  their  way  ;  and  the  expreflion  is,  a  fuli'-cd 
firata  deviantesy  which  niuft  certainly  mean  the  highway.  The 
court  therefore  held  it  well  enoui^h. 

Then  exception  was  tnken,  that  the  tennintfs  c  qnoy  oral  curm 
the  way  led,  was  not  mentioned.  To  which  ihe  court  nr.l'.va.i!, 
that  In  indiclments  for  nuifances  in  tlie  highway  it  li  i:ot  i:li\  fa- 

I  lyi 
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ry;  for  tlie  highway  is  infinite,  and  leads  from  fca  to  fea  (i), 
Lat4ri.i22-  3  J^**-  89.  RexY.  Thomson,  lO  If^.  3.  There  was 
judgment  pro  Rege. 

(1)  ndi  Rex  V.  Haddock,  And.  137. 


Dominus  Rex  ver/us  Simpfon. 

TH  E  defendant  was  convifted  upon  the  flatute  3  W  4  JP',  Adeer-fteakr 
e^  M.  c.  16.  for  decr-ftealing,  and  the  conviaion  fet  forth,  ^l^^^^J^^'^^l 
that  he  had  been  fummoned  to  appear  before  thejuftices  ;  but  it  anc/,Tf  duly"" 
did  not  appear  he  e\'er  was  before  them,  fumajoocd. 

Exception  was  taken  to  this  by  Reeve,  that  as  no  appeal  lies  in  10  Mod.  14S. 
this  cafe,  the  juftices  (hould  not  have  proceeded  in  the  abfence  of  34i-   78-  iSefli 
the  party,  cfpecially  where  it  may  end  in  a  corporal  punifliment,  No.!7'?b*ut 
as  it  may  do  here  for  want  of  a  diftrefs ;  and  he   cited  Sa/k,  56,  not  s,  P. 
400.  and  Alaivgridge^s  cafe  in  Kelynge.     And  at  another  day  (on  Gilb.aSa.S.C 
confideratlon)   Parker  C.  J.    delivered  the    rcfolution   of  the 
court. 

We  are  all  of  opinion,  the  offender  may  be  convifted,  without       [  45  1 
appearing.     The  ftatute  is  filent  as  to  the  method  of  proceeding, 
and  the  law  of  Englandy  it  is  true,  in  point  of  natural  juftice, 
always  requires  the  party  charged  with  any  offence  to  be  heard 
before  he  be  condemned  in  judgment ;  but  that  rule  muft  have 
this  exception,  unlefs   it  is  through  his  own  default :  Were  it  sJlc.  iSi. 
otherwife,  every  criminal  might  avoid  conviftion.  The  law  being  »  *^«**  Ca.  4'» 
fo,  the  magiftrate  is  bound  to  gt*»'e  fome  opportunity  to  the  party 
to  appear,  and  if  upon  fuch  notice  he  neither  comes  nor  fends  a 
fufficient  excufe,  the  magiftrate  may  proceed  to  judgment.     If 
ilils  was  not  to  be  allowed,  the  confequence  would   be,  that  the 
offender  would  efcape  unpuniflied,  becaufe  he  would  never  ap- 
pear purpofcly  to  be  convifted,  and  that  would  be  to  make  the 
execution  of  the  law  depend  on  the  will  of  the  olTcndcr. 

The  rule  of  lav/  that  has  been  objected  to  is  true,  That  iifts  c£  - 
prirliament,  in  what  they  arc  filent,  are  beft  expouuded  according 
to  the  ufe  and  reafon  of  the  common  law.  In  the  cafe  of  high 
treafon  (which  is  a  mu^h  harder  csfc  than  tills)  the  party  may  be 
outbwcd  for  his  not  apppcaring,  and  then  he  is  liable  to  all  the 
pains  and  penalties,  as  much  as  in  the  cafe  of  a  convi£lion.  So 
in  real  a£lions  if  the  tenant  makes  a  fccond  default,  judgment 
peremptory  is  given  for  the  demandant  to  recover.  In  crimes  of 
a  klF^r  nature  than  trcafou  or  felouy,  and  in  peifonal  actions, 

£  2  tlie 
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the  outlawry  cxpofes  the  party  to  greater  puni(hmcnt  than  if  he 
had  appeared  and  been  condemned  in  that  adiion  ;  for  he  forfeits 
thereby  his  liberty,  goods  and  chattels,  befides  other  difabilities 
which  he  incurs.  In  corporations  if  a  member  of  the  body  be 
fummoned,  and  do  not  appear,  he  may  lawfully  be  removed. 
I  f^ent.  19.      zKeb.  488.      I  Sid.  14.      2Sid,^J. 

It  is  the  conftant  praftlce  in  this  court,  in  fetting  aGde  judg- 
ments, granting  attachments,  iffi\  to  give  notice  to  the  party  to 
come  and  make  his  defence,  and  if  he  negleSs  to  make  his  de- 
fenccy  tlie  court  proceeds  againft  him. 

This  aft  of  parliament  plainly  defigned  a  fummary  proceeding, 
and  therefore  the  proceedings  mull  be  guided  according  to  the 
fummary  proceedings  allowed  in  tliis  court.  Th«  folemn  pro- 
ceedings of  the  law  before  a  man  fliall  lofe  his  life  or  lands  need 
not  be  followed  ;  and  yet  in  thofe  cafes  the  judgment  is,  that  he 
ihall  forfeit  his  life  or  lands,  not  for  the  crime  as  t^ken  pro  con- 

ft'Jfo^  but  the  judgment  is  really  for  his  abfcnce.  The  proceedings 
therefore  againft  a  man  in  his  abfence  are  not  againft  the  common 
law.     Many  a£\s  of  parlfament  that  appoint  a  forfeiture  or  pc- 

*  nalty,  do  not  give  the  juftices  power  to  bring  the  offender  before 
I  40  J  them.  There  are  many  offences  againfl  afts  of  parliament,  which 
;ire  mere  non-fcafances  or  neglects,  as  not  putting  out  of  light:, 
k^c.  Now  to  rcquiic  the  oflcndcr  to  be  brought  before  the  juf- 
tices and  detained,  will  be  a  flrange  conftruftion,  for  that  dciaincr 
maybe  accounted  a  greater  punidiment  than  the  forfeiture;  and 
if  in  fuch  a  cafe  the  ofl'cnder,  to  prevent  further  trouble,  woiilJ 
fend  the  forfeiture,  why  (hould  not  that  be  a  fufficient  authcritj* 
for  the  jullice  to  convidl  him,  Jiough  he  does  not  appear  in  per- 
fon  ?  To  compel  the  ofJ'cnder  to  appear  would  be  to  r.o'purpofc; 
for  if  he  docs  appear,  the  juiliccs  caiuiot  compel  him  to  nuke  a 
liefciice. 

An  objcAion  was  made  to  the  fummons,  that  it  does  not  par- 
ticularize the  place  and  hour,  it  is  o\\\y  Ucft  fummcnitus  fuit ad  Jy^: 
ti'mhiu  ct  htdfn:  Iwuniy  fed  difail*  fecit.  (  Aiifwcr)  The  default  en- 
tered by  the  juflices  implies  the  fummons  was  to  appear  at  tlut 
time  and  place,  for  otherwife  it  would  not  be  a  default;  and 
where  the  Icgillature  has  given  a  power,  we  will  prefume  the 
juliices  purfuc  that  power,  unlefs  the  contrary  appears.  If  they 
did  not  make  a  proper  fummons,  t!:ey  are  punilhable  for  it  by  in- 
formation. Pc/i.d-jd.     Rex  \.  ^Ll'ifiiofiy  lit/.  j2  Gvo. 

Antttornry  ;a  As  for  the  Other  order  of  convi£licn,  wherely  it  appears  the 
be'madct"'  "^""^  ^^cfcndant  made  an  attorney  to  defend  for  him ;  wc  think  that  is 
dticuo.  ccrtamly 
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certainly  ^ood»  for  the  ofiender  may  intruft  his  defence  with  an- 
other, and  the  juftices  cannot  enforce  him  to  appear  in  perfon* 
Orders  confirmed. 


Brampton  and  Crab. 

AFT  E  R  a  verdift  for  the  plaintiff  in  an  indehiiatus  affum^tf^  After  the  inqueft 
and  22  {hillings  damages  afTcfred,  the  defendant  came  into  |?  taken  by  de- 
court,  and  fuggcftcd  upon  the  roll,  "  quod  quertns  nulla  mi/as  et  fendiuit  can*^' 
*'  cujtagia  verfus  ipfum  in  hoc  cafu  fuper  veredi£ium  illud  recupet  are  make  no  fug- 
"  ddet,  fed  humiUime  petit  idem  defendens  quod  mifa  et  cujlagia  fua  J^^^*°"  *°  ^^ 
"  /•^r  ipfum  circa  defenftonem  fuam  in  hoc  parte  expenfa  per  judicium 
"  hujus  curia  juxta  formam  Jlmtuti  Jthi  adjudicentur^    quia  dicit 
"  quod^  (fetting  out  the  aft  of  3  Jac.  i,  c.  15.  Hi ade  for  the  re- 
covery of  fmall  debts  in  the  city  of  London ,  and  which  fubjefts 
the  plaintiff  to  lofe   his   cofts,  and  pay  cofts,  where  the  parties 
are  citizens,  and  the  damages  under  40  (hillings).    Then  the  de- 
fendant avers,  that  at  the  time  of  making  tlie  promifes  in  the  de- 
claration, et  femper  ahinde  hucufque^  he  was  and  is    a  freeman  of 
the  city  oi London ^  refiding  within  the  city,  {viz.  in  fuch  a  parifh 
and  ward)  ufing  the  trade  of  a  cooper,  and  that  the  plaintiff  was      [  47  3 
and  is  a  freeman  refiding  within   the  city,  viz.  ^c.   ufing  the 
trade  ofa  barber,  and  that  the  caufe  of  aftion  arofe  within  the 
jurifdiftion  of  the  court  of  confcience,  which  was  held  every 
fVedrufday  and  Saturday  every  week  fince  the  time  of  the  promife* 
He  likewife  avers,  tliat  he  was  indebted  to    tlic  plaintiff  in  no 
more  than  22  (hillings,  and  that  he  has  expended  fo  much  in 
his  defence,  which  the  plaintiff  ought  to  pay,  juxta  formam  JIatuti 
prad*. 


<c 


The  firft  doubt  upon  this  fuggeftlon  was,  whether  the  defendant 
ftiould  not  have  made  it  before  the  caufe  had  fo  far  proceeded  as 
to  a  verdift,  and  whether  it  was  not  a  matter  pleadable  to  tlic 
juufdi£lion  of  the  court :  but  upon  citing  a  cafe  of  Pennely, 
fr.dlis,  in  B.  R,  Mir/j.  9  ff^,  N  where  after  vcrdift  for  30 
fliillings,  the  defendant  made  fu -h  a  fuggcftion,  which  was  ar- 
gued on  demurrer,  and  held  to  be  well  fuggeftcd  after  a  verdidJ, 
this  firft  difficulty  was  got  over. 

But  then  it  was  objeftcd,  that  it  appeared  the  inqucfl:  was  taken 
by  dci.^u!:,  and  therefore  the  defendant  was  out  of  court  as  to  all 
purpofes  but  having  judgment  againft  hici.  After  a  default  tliere 
can  be  no  repleader.  Sa/I:,  216.  l  Mod,  Ca.  i.  Salk.  579, 
a  Rdl,  Ahr.  430.  pU  4. 

E  3  For 
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For  this  laft  reafon  the  court  held,  that  the  defendant  couldnot 
be  recetyed  to  make  the  fuggeftion,  and  fo  the  plaintiffhad jadg«    ; 
mcnt(i). 


(i)  Viik  inftaaces  where  this  Devenlp  v.   Mertims^   p$]l*  974' 

(hall   be   fuggefted  on  the  roll;  Hickman    v.    C0%,    /^.   nzo. 

where  the   Judge  (hall   certify  ;  and  the  note.     See  alfo  ^«rT. 

and  where  it  muft  be  pleaded.  Polamiy  pofi,  49. 


48 


Eafter  Term 

3  Georgii  Regis,     In  B*  R. 


Thomas  Zi(?r// Parker,  Chief  Jujlicc. 
Sir  Littleton  Powy8,ir»/.-^ 
Sir  Robert  Eyre,  Knt.       \^ujliccs. 
Sir  John  Pratt,  Knt.         J 

Sir  Edward  Northey,  Knt.  Attorney  General. 

Sir  William  Thomplbn,    Knt^   Recorder  of 
London,  Solicitor  General. 


Domtnus  Rex  verfus  Barnes. 

^  Is  bound  out  by  the  juftices  to  5.  who  affigns  him  to  C  and  tj^  feffiom 
■"  •  the  feflions,  reciting  the  fpecial  matter,  adjudge  the  afTign-  cannot  fet  aEde 
mcnt  void,  and  order  him  to  be  returned  to  B.  ^*^  aflignment 

'  of  an  apprenuce 

bound  out  by  th 

Ptr  Curiam  :  The  fcffions  had  no  power  to  judge  of  the  vali-  jafticei. 
dityof  adecd,  or  to  hinder  a  man  from  affigning  his  apprentice.  J,^^^,l*o. 
The  covenant  to  provide   for  him  is  well  performed,   if  the  Caf.  of  Sett,  and 
perfon  to  whom  he  is  bound  affigns  him  to  another  to  pro-  ^*™'  P*  7^ 
vide  for  him.      And  apprentices  bound  out  by  juftices  may  leg/s.'c.  ^^^ 
be   afligoed    as  well  as  others.      Wherefore  the   order  was 
quaOied    (i). 


(i)  Ft J€  ante  lO. poft.  1115. 

E4 
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Frcfliwatcr  verfus  Eaton. 

Onarccogni-  qC  I  RE  facias  on  a  rccognizancc  in  the  marfliars  court,  to 
aancc.to  render  O  furrcnder  thc  principal  to  the  gaoler  of  the  palace  court,  if  he 
court/r/AT'^w-  fl^ould  be  condemned.  Frror  of  that  judgment,  and  affirmance, 
ceedings  arc  re-  and  upon  that  thc  bail  rendered  the  principal  to  the  Kwg*s  Bench^ 
moved  into  B.R.  xjxz  whoIe  proceedings  being  removed  thither. 

the  render  may  '^  o  o 

|jc  there. 

Whitaker  Serjeant  infifted,  that  this  is  no  performance  of  thc 
condition. 

C.  J.  Upon  the  furrender  to  the  marfhal's  court,  non  conjlat  to 
thc  officer  that  there  i<i  any  charge  againft  him  there,  and  by  that 
means  he  will  be  difchar«;ed  ;  and  if  he  be  furrendcrcd  there,  he 
muft  be  removed  to  this  court ;  it  will  therefore  be  leaft  trouble, 
to  furrender  him  here. 

^  .  E^rc  J.  The  render  ought,  to  be  where  it  will  be  moft  efie£laal. 

Prattj  J.  A  condition  to  rc-enfeoff  is  performed  by  leafe  and 
releafe,  Co.  Litt.  207.  a.  i  Rol.  Ahr.  426.  Carter  88. 
Plowd,  7.  a*  156.  b.  Condition  to  pay  money  is  performed  by 
caufmg  it  to  bo  paid.  The  intent  of  the  condition  in  this  cafe  is 
anfwered  by  the  defendant's  being  in  prifon  to  anfwer  the  plain- 
tiff's demand  ;  and  many  cafes  of  conditions  there  are,  where 
the  law  has  never  required  a  ftrid  performance  according  to  thc 
letter  of  the  condition,  provided  the  intent  of  the  condition  be  an- 
fwered. 

Per  Curiam :  Thc  render  is  good,  and  a  good  performance  of 
^he  condition  ( i  }• 

( I )  f^iile  Hargra^e  v,  Rogos^  2  Cro,  97. 

Dominus  Rex  verfus  Poland. 

Vf^-^Mit^f  "Where  treble      ^  H ESHTRE  Serjeant  moved  for  treble  cofts  againft  thc 
poftiarcubs       y^    pr.  fccutor  of  an  indidment  arrainft  the  defendant  for  ufine 

rccDTereu  a(r..inlL  *-•  o 

aprofccutortor  the  tratU'  ui  a  g^^vcr,  upon  an  affidavit  that  he  was  afoldier,  and 
a  im.ter  not  ap-  diilvindcd  vmi-i  liie  peace  of  Rspwichc^  by  virtue  of  the  ftatutc 
^S^Lh7ciurt  10  ^  ''  '^'^3-^-  ii.^^vmch  enacts,  «  Tl>at  the  fold icrs'  time 
^ili  Jive  icayc  "  fiiall  b'j  tiikni  as  if  actually  f:;rved,  and  if  they  be  indided  they 
^  fu;scft  the      cc  fi^j^j]   [y.  acquiticd  on  thc  general  iflue,   and  recover  livblc 

frcuul  matter,      ,,   ^^,,^^„ 

The 
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The  doubt  in  this  cafe  was,  how  thcfe  cofts  (hould  be  come  at,  ? 'g^^^',^' . 
vhcthcr  by  rule  of  court  upon  the  ajjidavit^  or  by  a  fuggcftion  of  ^  ^^  ^  ^.^ 
t^e  matter  upon  the  record ;  and  for  this  purpofe  he  quoted  the  where  dcfend- 
cafe  of  Walker  v.  Sir  Philip  Egerton,  Hilary  1  IV.  2-     There  the  ^^^^^'^  ^^J^^^ 
defendant  was  colleSor  of  the  land-tax,  and  the  plaintiff  beiu^  ^^Kf^fir^tM 
doubly  taxed  as  a  non-juror,  and  diftrained,  brought  an  IneLbi-  tunjike  aa 
iatuj  ajfum^tt  againft  die   colle6lor  for  the  redemption-money.  ^/l^'jjttJJ* 
And  though  nothing  of  this  appeared  upon  record,  yet  on  affi-  they  w.rr  ii- 
davits  of  the   faft  the  court  direfted  a  fuggcftion  to  be  made,  ^^'^.^  ^*^* 
**  ^tAa  confiat  curia  fuper  exantinaticttem  quody  t^c,  ideo  conftdtra-  ^^^^^^     "*" 
"  turn  eft  that  the  nonfuit  be  recorded,  and  the  defendant  reco- 
"  ver  treble  cofts." 

Batemany.  Wallisy  Triti.  9  W.  3.  in  B.  R.  rot.  588.  That 
was  an  Indebitatus  ajfumpftt  for  a  caufe  arifing  in  Nnvcajlle^  and 
a  verdidt  under  40  /.  The  cuftom  of  Netvcajlle  was  fuggefttd, 
.  that  the  plaintiff  fliould  not  recover,  but  pay  cofls ;  and  fo  was 
the  cafe  of  Brampton  v.  Crabby  HiL  3  Geo.  {a)  Upon  the  authority  {a)  Ante  46. 
of  which  cafes  the  court  ordered  a  fuggeftion  to  be  rolde.  not  ^j|^  ^^yy  /  ^^m 
quod  conftat  curia  fuper  examinationem^  but  quod  conjiat  curia  fuper  /  ^ 

facramentum  duorum  credihtlium  teflium  quod^  i^c.  and  then  award 
tlie  cofts.     Fide  2  Fent.  45,  contra. 


Woodcock  and  Elpington. 

jr\ARNALL  Serjeant  moved  for  a  rule  for  50/.  againil  the  How  the  penalty 
^  marlhal  upon  the  ibtute  8  b*  9  /iK  3.  r.  26.  for  not  giving  5f*f"*^y^" 
a  note  teftifying  the  defendant's  being  in  his  cuftody.  ^*  ^^  ^^  ^^J 

(hall  be  reco- 
Per  Curiam  :  The  ftatute  does  not  give  us  any  power,  it  only  ^"^^' 
fays  50/.  {hall  be  forfeited.  This  neglecl  is  a  contempt  to  the 
court,  and  therefore  the  marflial  may  be  puniflicd  as  ufcd  to  be 
before  this  ftatute-  •  You  had  a  rule  for  him  to  own  hisprifoner, 
if  he  did  not  the  court  punifhed  him  to  the  plaint;fF's  fatisfa£tion. 
The  ilatute  does  not  preclude  us  from  [xunlfliing  him,  but  only 
gives  the  plaintiff  the  50  /.  as  a  further  fatisf action.  Tlie  pe- 
nalty may  be  recov«red  by  bill  againft  the  marfhal,  but  it  is  not 
in  our  power  to  make  him  pay  it  in  a  fummary  way.  The  chief 
intent  of  the  ftatute  was,  that  fuch  note  from  the  mirfliai  P.oi.ld 
be  good  evidence  in  cafe  of  an  cfcape,  to  prove  that  the  defend- 
ant was  at  that  time  in  a<9ual  cuftody.  Take  a  rule  for  tlic  mar- 
fhal to  acknowledge  his  prifoner. 
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Dominus  Rex  verfm  The  Inhabitants  of  St.  Olaves  Jury. 

Coblcr'8  ftaii  oo  >/  ^*  ^^nd  to  B*  a  coblcr,  who  keeps  a  ftall  in  one  parifh,  lies 
inhabitancy  to  *^*  in  another,  and  the  boy  in  a  third,  and  thefeflions  adjudge 
giin  a  fctUc-     the  fcttlement  where  the  ftall  is,  becaufe  the  fervicc  was  there. 

ment. 

1  SeflT.  Ca.  p.  «       ,>     .  -ri       t       •  f  •  r  -        •  t  r 

115. No.  112.  Ftf  Curiam:  The  boy  has  gamed  no  fcttlement  in  either  of 
Foley  17a.  the  three  parifties,  for  the  ftall  is  net  fufEcientto  give  him  one, 
Rem.  pi.  X06.     'l^e  mafter  lying  in  another  parilh.     Order  quaftied  ( i). 

p.  8c.    fiott  by 

Conilc,  2  vol.       ■ 

5  4.  p.  500.  ^^^  ^^^  ^^^^^  feems  to  have  flcpt.     ViJt  Stoke  Flemings.  Bury 

been  rightly  qua(hcd,  as  the  fet-  Pemroy^  ib.  pL  504.     Rex  v.  St, 

tlcmcnt  was  adjudged  to  be  where  Peter's  on  the   Hill,    ib.  pL   505. 

the  ftall  was  fituatcd :  but  that  the  Rex  v.  CaflUion,  Bttn\  S,  C.  569. 

boy  gained  a  fectlemeot  where  he  Rex  v.  Charles,  ib.  706. 

Between  the  Parifties  of  St.  Andrew  and  St.  Brides. 

When  a  wife  /^  R  D  E  R  of  Seftions  for  the  removal  of  a  \idfe  and  three 
marries  a  fc-  V-/  children  from  the  parifti  of  St.  Andrew  to  the  parifti  of  St. 
andit  h'found*  ^^^^^h  fetting  forth,  that  A.  about  twenty-three  years  fmce  mar- 
the  firft  had  no  ried  JB.  and  lived  with  her  five  years  in  the  parifti  of  St.  Brides^ 
accefs  to  her  for  and  had  by  her  four  children,  two  whereof  were  dead,  and  the 
chUuren'^of  the  ^^^^^  ^^o  provided  for.  That  at  the  end  of  five  years  he  went 
fecund  maniage  av/ay  from  her,  and  married  another  woman,  with  whom  he 
are  biftards,  and  \\^.^^  fomewherc  in  Ensjatid ;  but  that  he  never  faw  his  firft  wife 

the  wife's  fettle-    j^    ^  .i      ^-  rL-         • 

ment  where  the  B.  from  thc  time  of  his  going  away. 

fiirt  httfl>Juid'a 

^f  (T  Ca  ^*  ^^'^^  ^^^  feparation  (having  heard  nothing  for  a  long  time 

117.   Ko!  1*13.  of-^.)  married  a  fecond  hufl)and,  by  whom  ftie  had  eight  children 

CaiVsof Sett- and  Jn  the  parifti  of  St.  Andrew^  who  all  went  by  the  name  of  thc 

Kq  "loa  ^S  C.    f^^cond  huftjand,  five  of  them  are  dead,  and  the  other  three  furvive. 

And  the  feflions  prefuming  that  the  fecond  marriage  of  the  wife 

is  void   ab  wkioj  adjudge,  that  her  fcttlement,  and  that  of  thc 

three  children,  is  in  the  parifti  of  St.  Brides^  where  the  firft  huf- 

b.ind  lived,  as  deeming  the  children  the  legitimate  iffuc  of  thc 

firft  marriage. 

The  court  quaftied  the  order  as  to  thc  children,  and  confirmed 
it  as  to  the  wife. 

Firji^  Becaufe  thc  fecond  marriage  and  living  with  thc  fecond 
huflnuid  in  St,  Andrew*s  was  void  ab  imiio  5  and  therefore  thc 
place  of  her  fcttlement  was  where  tlie  firft  hufl}and  lived. 

SeconHj 


Eaftcr  Term  3  Geo;  51 

Seamdljy  It  being  adjujJged  that  the  firft  hufcand  had  no  accefs 
for  fcTcntccn   years,  no  prefumption   fhall  be  admitted  but  that 
thefe  are  the   children  of  the  fecond  marriage ;  and  they  not 
being  bom  in  the  parifli  of  S/.  Br'uh  r,  nor  having  ever  inhabited  Bull.  L.  N.  P. 
there  forty  days,  can  have  no  fcttiement  in  5/.  Brides.  "^'  ^o-e!^ 

T  RdL  Jbr.  358.//.  I.  Z.pL  4.  5.  Bracl.  l\h,  ^./oL  417.  Co.  C  S^  J 
Litt.  123.  b.  2  Roll.  Ahr.  356.  Cro.  Jac.  541.  FUta^  lib.  I.  r.  15. 
4,  5.  Brailony  lib.  l.  r.  9.  4  Co.  Litt.  244.  a.  Sa!k.  123,483.  7  H. 
4.  9.  All  which  cafea  were  quetv^i  to  prov*,  that  improbability 
will  baftardize  the  iflue,  and  therefor**  it  was  argued  a  fortiori^ 
that  iinpoflibility^  which  was  found  in  this  cafe,  would  baftardize 
jafo(i). 


(i)  FidiPerulrtUv.  PendrdU  poJi»  925.  and  the  note. 


Dominus  Rex  verfus  Foley  and  Harley. 

INfonnation  for  taking  3/.  /^d.  for  regiftering  a  warrant  of  T^jj^tlj^, 
attorney,  contrary  to  the  lottery-  aft,  which  fays,  it  fhall  be  granted  upon 
entered  without  fee  or  reward,  and  ail  pcrfons  offending  fhall  be  J^nfi<*«"tion  of 
mcapable  to  hold  any  place.  ccs  of  a  coDvk- 

tlon  upon  an  in* 

ibmationa 

The  defendants  moved  that  they  might  have  a  trial  at  bar ;  for 

though  the  qucftion  fccmed  very  fliort,  whether  they  took  the  fee 
or  not ;  yet  the  confequence  was  very  confiderable,  the  defend- 
ants arc  auditors \for  life,  and  that  is  a  freehold  of  which  they 
will  he  divefted  by  a  convi£lion  upon  this  information.  Pafch, 
5;  Afifuty  Regina  v.  Harcourty  Scire  facias  to  repeal  letters  patents, 
and  there  a  trial  at  bar  was  had.  Sid.  420.  The  crown  it  13  true 
may  fue  any  where,  but  wlien  they  have,  commenced  their  fuit, 
it  is  in  the  power  of  the  court. 

On  the  other  fide  it  was  infilled,  that  the  court  could  not  take 
notice  of  what  would  be  the  confequences  of  a  conviftion  ;  that 
the  queftion  was  ihort,  and  the  cnus  prohandi  upon  the  crown, 
who  might  try  it  where  they  pleafed. 

PowySy  Eyre  and  Pratt,  were  for  a  trial  at  bar ;  but  the  chief 
juilice  faid  the  defendants  ought  not  to  pray  a  trial  at  bar  in  an 
ifluable  term.  '  A  trial  at  bar  was  granted  for  next  term. 
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Stutter  vrr/us  Frefton.     In  C,  B. 

iUf^^^9  c'iurch'V2rdcns.  T)Ro'^it>5t»on  was  granted  to  the  fpiritual  court,  wlierc  it  was 
1  r^urr,  Hcc.  Law.  J^   libcllcd  againft    the   defendant,  for  not  appearing  to  take 
3/  i-  4  1  c  •       upon  him  the  odicc  of  churchwarden,  though  thereunto  appointed 
by  the  ordinary.     And  it  was  held,  ^hat  though  the  pariihioners 
and  parfon  ncgleft  for  ever  fo  long  to  chufe  churchwardens,  yet 
the  ordinary  has  no  jurifdi£lion  j  for  churchwardens  were  a  cor- 
poration at  common  law,  and  they  arc  different  from  queftmen, 
who  were  the  creatures  of  the  reformation,  and  came  in  by  canon 
[  53   J       law.     The  89th  and  90th  canons  fay  that  churchwardens  (hall  be 
chofen  by  the  parfon  and  parifliioners,  and  if  they  difagree,  then 
one  by  the  parfon  and   the  other  by  the  parilhioners,  et  alioquin 
X  Vent. lis        r.onerunt.     Per  curiam  :  The  proper  way  is  to  take  a  Mandamus 

Denny  ver/as  Afliwell.     In  C,  B. 
Cannot  marry         ja    Prohibition  was  denied  to  a  fuit  in  the  fpiritual  court  for 


wUe  :»  niece. 


A 


marrying  his  wife's  fifter's  daughter,  though  cafes  were 
quoted  where  fuch  a  marriage  has  been  held  lawful.  Moor  907. 
2  Kd.  ^^i»  I  Sid.  434.  I  Mod.  25.  2  Lev.  254.  contra. 
2  /W..I2(l). 


( I )  So  E.'Urton  tt  C/jc'  V.  Gajlrelly     and  Burn^s  Ecc.  Lai^fy  i^tb  ti.  20J« 
Om,  Rep.  318.     Co.  Lift.  1 35.  a.     et/eq,  Gihf.  412. 
Contra  Jed  -vide  note  i.  cd,  Harg. 


Sir  Robert  Salifbury  Cotton  and  Davits.     In  B.  R. 

whpre  3  power    T  T  P  O  N  Non  fmt  ekElus  ret\irned  to  a  Mandamus  to  fwcar 

vcftcj  mTr-       ^    ^^^^  ^■''^'  ''^'^  ^^^^»tal    I'urgefs  oi  Denbigh,  the  jury  find  a 

number"  yr/"'-      ^P^^'i^^l  veriticl,  That  by  the  charters  ther^  are  to  be  two  bailiffa, 

riw^.  andi?.     two  aldermen,  and  twenty-five  C":piral  burgcfles  ;  and  die  direc- 

pet!n^''o.l7ls  ^^°"  ^'''T  ^]'^  ^-^^P"'^^^  burgefTes  are  to  be  eledled  is  in  thefe  words: 

requifue,  and     **  And  if  it  happen  any  of  the  fiiid  capital  burgefles  tb  die,  or  be 

noLthcirconfcnt.  "  removed,  then  it  iliall  be  lawful  for  thcbailiiTs,  aldermen  and 

"  capital  burgcller,  for  the  time  beinc:,  or  the  major  part  of  them, 

"   Riorum  unurn  b.iHii^vum  et  uninn  cilderiunnnnrum  duos  ejfe  vslu- 

«  vius,  to  clea  another."     That  24  June    i  Geo.  there  was  a 

vacancy  by  the  i?cath  of  J.  S,   and  Michaelmas-day  following  the 

baihffs,  aldermen  and  burp.ili.s  met  and  proceeded  to  an  eledtion. 

That  the  two  bailiils  and  tiie  major  part  of  die  capital  burgefles 
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gave  their  votes  for  the  pkdntifi^  and  the  two  aldermen  and  the 
relidue  of  the  capital  burgeflcs  voted  for  another. 

Lutxvjche  pro  quer"  argued,  that  the  queflion  in  this  cafe  is 
only,  whether  upon  the  words  of  the  claule,  J^jcrum  tinum  laU 
livorum  et  unum  aldtrmannorum  duos  rjje  volumus^  the  con  fen  t  of 
one  bailiflf  and  one  alderman  to  every  ele<5liun  be  requifite,  to 
make  it  good.  And  he  took  -the  negative  of  the  oueftion  \  and 
argued,  that  the  charter  only  required  their  pre  fence ;  for  if  it 
Oiould  be  thought  that  the  ele£lion  cannot  be  M'ithout  their  con- 
fcnt,  it  would  be  in  a  manner  to  veft  the  whole  power  of  election 
in  them  two ;  which  the  charter  never  intended.  In  the  common 
cafe  of  a  quarter  feiCons  a  juftice  of  the  ^orum  mud  be  one» 
but  yet  tlie  a£l  of  the  majority  binds  him.  i  InJ}.  250*  I  Roll. 
Aor.  514.     Hob.  21 X* 

Chijbjre  Serjeant  contra.  Unlefs  there  be  one  bailifFand  one  [  54  ] 
alderman  confenting,  there  can  be  no  ele£iion.  V/h:it  fignifies 
their  prefence,  if  they  difavow  the  elcilion  ?  There  is  Serjeant 
Wbltakers  cafe,  HiL  3  Anna^  Salk.  4;^4,  By  the  charter  of 
Ipfwich  power  is  given  to  the  bailiffs,  burgeflcs  and  commonality 
to  remove  the  recorder,  quorum  the  two  bailiffs  duos  ejfe  vclumus^ 
Upon  a  Mandamus  to  reftore  Serjeant  Whitaher^  they  return, 
that  he  was  removed  by  the  bailitls,  burgeflcs  and  commonalty, 
the  two  bailifls  being  prefent ;  and  it  was  objefted  and  adjudged 
that  their  confeiit  was  as  neccflary  as  their  prefence  ( i  )•  3  Med. 
3,  If  they  are  prefent  and  diflent,  how  can  theeleclion  be  faid 
to  be  by  tliem  ? 

C.  J.  This  is  like  the  cafe  of  the  city  of  London^  where  the 
mayor,  and  common  council  have  power  tb  do  adls;  and  yet  the 
aft  of  the  majority  of  the  common  council  is  good,  though  the 
mayor  dhltnts.  In  this  cafe  there  is  nothing  required  but  the 
prefence  of  one  b.tijitF  and  one  alderman  at  every  ch.clion,  and 
ihey  have  no  negative  voices  5  to  wJiich  the  reft  of  the  court 
agreed,  and  a  peremptory  Mundamus  was  granted. 


(i)  This  is   a  xr.ifftatcmcnt:  included  in  the  major  part.     And 

the  report  in  Suilh.  fays,  that  the  according   to    the  report   of  the 

Com:    held,     that    though    the  f.rne   cnle    2    Ld,    Ri^m,    \2\G\ 

bailiiA  were  only  faid   to  be  pre-  1237.  it  was  hcjd  that  ihcir  con- 

{?rx\^  they  fiiouid  he  intended  to  fent  was  not  ncceflary.     FUi  alfo 

be  conreating  either  actuaiiy  or  as  //.//  443.  S,  C. 
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Newman  verfus  Holdmyfaft.     Mic.  3  Geo.  rot.  194. 

Ejeamcnt  lies  J  7*  Jeftiiicnt  fbr  \2lx\A^^  ac  ct'ium pro  ccmmunta paftttra.  And  after 
*^Lr^Tntral-  ^^  verdift  for  the  plaintiff,  it  was  moved  in  arreft  of  judgment, 
ly,ifjoinc4  with  tliat  it  ou^lit  to  have  been  mentioned,  what  fort  of  common : 
•thcr  lands  (i;.  bccaufc  an    ejcclmcnt  will  not  lie  for  all  forts,  fuch  as  common 

pur  cnitfe  de  vicinage.     And  that  a  commoner  cannot  maintain 

trefpafs,  and  much  lefs  an  ejecfliment.     And  Co  Liti.  4.  b,   Bro. 

Ccrvmen  24.    Trefpajs  213.     TeL  143.     Cro*  Car.  492.      I  Lev* 

212.  were  cited. 

Sedper  Curtain  :  After  a  verdld  it  fliall  be  intended  to  be  fuch 
common  for  which  an  ejectment  will  lie,  as  common  appendant 
or  appurtenant.  And  the  general  txprefllon  of  Ccmmon  muft  re- 
bte  to  that  which  is  mod  ufual,  juft  as  the  word  Tenure  imports  a 
tenure  in  focagc.  Fines  and  recoveries  are  dc  communia pa/lura  ge- 
nerally. 1  Cro.  301.  3  Keb'  733.  l  Jon.  315.  Mich.  I  Geo,  Cavt 
V.  Hunty  in  the  Exchequer  chamber,  this  ohjcttion  was  over-ruled. 
He  that  has  polVoifion  of  the  land  has  poiTcHion  of  the  common, 
and  the  flierilT  by  giving  poffeihon  of  one,  executes  his  writ  as  to 
the  other. 

N.  jB.  This  was  not  a  motion  in  arreft  of  judgment,  but  came 
from  C  B.  by  writ  of  error  to  B*  R,  where  the  judgment  was 
afiirmed. 


(i)  So  al fo it  lies  "  for  fo  many     crm  fertirrrti'isV     Baht  v.  /JfO 
meiruages  and  fo  masiV  acres  of     Caj\  ten:\  Hard,  1 27. 
hind,    vviih  coniinon   cf  pafiure 
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3   Georgii  Regis.       In  B.  K. 

Thomas  Lord  Parker,  Cbief  Jujlice. 

Sir  Littleton   Powys,  Knl.^ 

Sir  Robert  Eyre,  Knt.       .  \JuJlices. 

Sir  John  Pratt,  Knt.  ^ 

Sir  Edward  Northey,  Knt.  Attorney  General. 

Sir  William  Thompfon,  Knt.  Recorder  of  Lon- 
don, Solicitor  General. 


Dominus  Rex  verfus  Major*,  &c.  Norwic'. 

V/lien  a  mgnda' 

PAG  E  ScTieant    moved  for  a  fuperfedeas  to   a  vuvidinrus  di-  '^"'isdirededw 
fx    ,  -;  ,  ,  "^         .  .    -1  taofc  thit  have 

rectid  to  the  mayor,  aktermen  and  common  council,  to  go  a^d  thofa  th4c 

to  the  election   of  a  town  clerk,  upon  an  aflitui'i'it  that  the   writ  ^-ve  not  a 

was  mif-di rutted  ;  for  it  Wiis  neither   to  the  corporation  by  the  J!^^'*   ?,,  ^ 

corporate  name,  nor  to  tlie  mayor  and  aldermen  only,  m  whom  icde  it. 

the  ri;;ht  of  cle£lir»n  was.     And  the  court  faid.  they   would  not  Cited  And.  i So. 

cxpecl  a  return  to  this  writ,  which  was  dlrc(^lrd  to  the  common    *^"    ^^*  '*^*' 

council,  wiio  had  no  right,  but  grant  ^fuperjalcns  quia  iiTiprovidi 

emaiu-rjjt.     But  upon  propofals  of  trying   the  riglit  in  a  fei^^ncd 

ifluc,  wofuptTfcdas  went. 

Dominus  Rex  verfus  Percivall  ^  al*.  [  5^  ] 

ORDER  of  feffions   reciting,  that  the  pirifli  of  y/.   is  not  Thrfrfn-^nimay 
able  to  maintain  its  own  poor,  nor  any  t^her  parilh  w  irhin  \  ti -'  Jm-- 
the  hundred  to  contribute;  therefore  the  juilice   at  the  fcirjoiis  {..Vna  Vi;,u:'oi*^^ 

wirds  the  maintenance  of  the  poor  within  th.it  hundred,  b.:fjre  t'.V5  jult'cei  have  avlj«nl;j.'>j  ta.it  'J-,a 
hu.-idred  is  noc  able.  Sal k.  480.  Fglcy  43  i  Scii'.  Lj.  ^.  I20.  Kj.  1,4.  S.  C.  «y  u*j  ni::**:  01 
Ijosli,  Alger,  and  more  tuU. 

tax 
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tax  other  parifhes  in  anotlicr  hundred  within  the  fame  county  to 
the  relief  of  the  poor  of  the  parilh  of  ^. 

Reeve  moved  to  quafh  it,  and  infifted  that  the  43  Eliz.  r.  2. 
§  3*  gives  no  authority  to  the  felFions  to  charge  people  out  of  the 
hundred,  till  two  jullices  have  inquired  whether  any  parifh  in  the 
hundred  can  contribute.  The  fir  ft  application  to  be  to  two  juf- 
tices,  and  the  fecond  to  the  fefCons. 

C.  J.  I  do  not  fee  to  what  purpofe  it  would  be   for  the  two 
jullices  to  make  an  order,  only  to  adjudge  that  no  parifh  v.  ithir. 
the  hundred  is  able  to  contribute.     We  will  prefume  the  feffions 
isfatisfied  of  that,  and  if  the   two  jullices  fhould  make  fuch  an 
adjudication,  yet  the  feffions  muft  inquire   into  the  truth  of  it; 
and  if  no   order  appears  which  charges  any  parifh  within  the 
hundred,  it  is  a  Sufficient  giound  for  the  feffions  to  aft.     This 
is  like  the  cafe  of  apprentices  bound  out  by  jullices  :  for  there,  if 
there  be  any  difagreement,  the  mafler  and  fervant  may  go  bcfors; 
two  juflices  to  make  an  end  between  them,  and   if  the  juflices 
Scflions  have  an  cannot,  then  to  the  feffions:  but  yet  it  has  never  been  held,  but  that 
original  jurif-     the  felfions  have  an  original  jurifdi£lion,  andthe  parties  are  intittlcd 
c^**c  T  *ren-    ^^  ^  heard  at  the  feffions,  tho'  they  never  went  before  two  juflices. 
ticM.  "    Sr///^.  67,  68.    1  ^<?///.  174.    Saik./\gi.    In  this  cafe  if  the  juflices 

had  charged  any  parifh  within  the  hundred,  that  would  have 
flopped  the  feffions  from  proceeding ;  and  the  fufficiency  of  the 
hundred  depends  on  this,  whether  two  juftices  have  ever  charged 
the  hundred.  If  the  iiuojufices  do  mt  think  the  hundred  able  ^  (that 
is)  if  they  do  not  adjudge  it  fo.  If  two  juflices  fliould  adjudge  Lhe 
hundred  not  able,  yet  if  other  two  juflices  adjudge  the  contrary, 
their  charge  would  be  good,  and  the  feflions  be  oufled  of  tli.ir 
jurifdiclion  notwithflanding  the  firft  adjudication. 

Eye  J.  Here  are  two  jurifdiclions,  that  of  the  two  juflices, 
and  that  of  the  felfions,  and  both  are  original  jurifdi«Slions.  'fhcy 
aredltVcrcnt  in  all  refpefts,  for  the  two  juftices  have  no  pow«.r 
out  of  the  hundred,  nor  the  feffions  within  it.  There  need  bi 
no  appeal  from  an  adjudication  of  two  juftices,  for  that  would  be 
to  appeal  from  a  nullity.     Order  confirmed. 

[  57  ]  The  Parifhes  of  South  Sydenham  nnd  Lamerton. 

Irfui:Lro>0^?^.^  ^^'^^'^  '^""^'''^  ^"^  '^^^  removal  of  ^.  and  hfs 
iQl.peramuti  V-jT  wite  from  thc  parifh  of  Lamerton  to  the  pariOi  of  S^t'/.^ 
gaiaiaiciti.-      Sydenham,  wherein  the  cafe  was   fpccially  ftated.  That  about  27 

pIuA-'rVt-ff  c'  '''"'"  "^T  ^''^"'^  tenement,,  making  together  ,o/.  ftr  .nnum  in  mv- 

jcaiJ 
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years  fincc  the  mother-inJaw  oiA.  dying,  he  entered  into  a  term 
of  ysars  in  South  Sydenham  in  the  right  of  his  wife,  and  Hred  upon 
it  two  years,  but  never  tooV  out  adminiftration  to  the  mother. 

That  at  the  end  of  two  years  he  removed  to  Lamerton^  and 
took  a  leafe  for  99  years,  determinable  upon  three  lives,  at 
the  yearly  rent  of  7/.  10/.  whereof  4/.  10/.  \zjmSouib  Sy^ 
denbam^  and  the  refidue,  and  alfo  the  mefibage*  lay  in  Lamerton^ 
where  A.  has  lived  for  25  years.  That  the  prcnriffes  were  of  die 
yearly  value  of  13/.  but  in  regard  7/.  10 /•  rent  only  was  re- 
ferved,  and  4/.  los.oi  that  lay  in  South  Sydenham^  and  he  had 
formerly  lived  there  two  years  \  therefore  the  juftices  adjudge  the 
fettkment  to  be  there. 

Clyde  Serjeant  moved  to  quafli  it,  for  a  man  may  have  a  right      # 
to  fevtral   fettlements,  and  yet  be  fettled   in  one  only.     The 
right  of  adminiftration  gave  him  no  fettlement  in  South  Sydatham^ 
for  there  muft  be  an  a&ual  adi^iniftration. 

Reeve  contra.  The  term  is  but  a  chattel,  to  which  he  is  fnti« 
tied  without  adminiftration.  The  fettlement  was  good  at  South 
Sydenham^  but  the  queftion  is,  whether  be  has  fince  gained  any  ac 
Lamertsn.  The  ftatute  13  &f  14  Car.  a.  r.  12.  requires  him  to 
take  a  tenement  of  the  yearly  value  of  10/.  what  the  value  is, 
muft  be  adjudged  by  the  rent  referved,  and  that  is  only  7  A  10/. 

C.  J.  If  tamertm  be  a  good  fettlement,  the  order  is  wrong. 
The  quantity  of  the  rent  is  not  material*  but  the  value  of  the 
land.  A  tenant  often  pays  a  fine,  -and  thereby  lowers  the  rent, 
and  yet  die  land  i»  ofcqual  value*  And  if  a  man  (hould  out  of 
kindnefi  fettk  anocher  in  a  tenement  of  io/«  per  annum  value, 
yeierviii|r  no  rent,  yet  that  will  not  alter  the  caie  (i). 

The  only  difficuUy  is,  that  there  is  not  in  this  caie  10  L  per  Jnfrpeneb. 
annum  in  one  fingle  parifli.     As  to  that  I  am  of  opinion,  that  if  ^^^  RjAoa 
fudi  a  perlbn  as  this  ihoold  uke  a  tenement  of  8/.  per  annum  in  u^der^ge^ 
one  parifli,  and  another  of  3/.  per  annum  in  a  di&erent  parifli,  Mkh.  i  Geo. 
that  would  not  gain  him  a  fettlement  in  either  (2)  but  if  the  >4v<^Ecd  chat 
tenement  be  intire,  and  the  houfe  in  one  panih  (as  this  cafe  is)  ftina^ene-  * 
and  part  of  the  land  in  another ;  yet  this  may  properly  be  called  mc  u,  both 
a  tenement  of  10  L  per  annum  in  that  parifli  where  the  houfe  is.  rj^tl"«*^^in^i 
The  law  prefumies  that  a  perfon  capable  to  be  entrufted  with  the  Omc  pariih, 
management  of  10  A  per  annun^  is  not  likely  to  become  charge-  «ivet  afetcie- 


(1)  Rex  ^.  Si.  Mathews  Bethwal         (2)  Rex  v.  SauJwuh^  Burr,  S. 

Green t    Burr,  S.  C,  574.     Rex  v.*  C.  44.     Rex  v.  St.  La'uirencet  ih. 

Bilfdaie,   Ktrkbam  3  Butn's  Juft.  588.      Rtx  v.  St.  Mafgaret  Fijb 

515.  ace.  ytd^  alfo  the  opinion  of  Street^  ii.  677.     Rex  v.  Ftlhugl^p 

Bulier  J,  in  Rex  v.   Fiioagiey^  I  I  Term  Rep.  ^^S.  contra. 
Tetm  Rrp,  458. 

Vot;I,  -F  able; 


by  Conft  165. 
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Ale ;  but  is  able  to  maintain  himrdf*     Two  diftin£l  tenement 
in  two  parifhe8>  making  together  lo/.  per  atinumf  will  give  no 
fettlement*    But  it  feems  to  me  to  be  otherwife  where  the  tene- 
ment is  intire* 

Byre  ]•  accorit. 

Pratt  J.  This  man  has  fully  fatisfied  the  words  of  the  i£k  of 
Parliament.  The  mifchief  was,  that  the  poor  went  to  the  pa- 
riflies  where  were  the  beft  common  and  privileges ;  and  when 
they  had  confumed  that  removed  to  another.  The  only  way  to  re- 
medy this  was,  to  fend  them  back  again*  Though  part  of  the 
\oL  per  annum  lies  in  one  parifli,  and  part  in  another,  yet  the 
man  is  not  a  whit  the  poorer,  or  lefs  able  lo  provide  for  himfelf. 
There  are  confiderable  farmers  who  do  not  rent  lo/*  per  annum 
in  any  one  parifli,  and  it  would  be  hard  to  adjudge  that  therefore 
they  gain  no  fettlement. 

rer  Curiam  .*  The  fettlement  is  at  Lamerton^  and  therefore  the 
order  of  removal  to  South  Sydenham  muft  be  quafhed  (3). 


(3)  ^^*  7ohn*s  Htrtforjj  and  Jmivill,  fofi,  529.     Mljlead  and  EM^ 
Uhume,  p9fi.  849.  S.  P. 


Dominus  Rex  verfus  Ballivos  de  Morpeth. 


MUniMtuilltt 
to  reftore  a 
fchooUmallei) 
•/  a  granmar- 
fchool  fiunded 
by  die  crown 
(0- 


to  reftore  A»  to  the  office  of  under-fchocl- 
a  grammar  fchool  at  Morpeth^  vel  caufam  ruins 


lUfANDAMUS 
^^  mafter  of 

Jignificeth  :  And  the  writ  fets' forth,  that  King  Edward  the  Sixth 
founded  this  fchool,  and  appointed  that  there  (hould  be  two 
mafters  and  an  u(her  imperpetuum. 

Return,  that  at  the  time  of  publifliing  the  ^Qt  prtmo  of  his 
Majefty's  reign  the  faid  J.  was  under-fchool-mafter,  and  that  he 
never  took  the  oaths  by  the  a£t  appointed  to  be  tdcen ;  ratkne 
cujuihc  became  incapable,  and  therefore  they  cannot  reftore  him* 

Lutnvyche.  This  is  an  improper  return.  The  writ  fuggefts  a 
poffeifion  and  expulfion,  and  therefore  they  ought  to  lay  the  rea- 


( 1 )  ricif  The  Proteffor  and  Cra- 
ferd^  StiL  457.  Rex  v,  Rvjbwortb^ 
z  Keb.  287.  The  diftinaibh  tak- 
en  here  by  the  couafel  as  to  a 
mandamus  being  gran  table  tO  re- 
ftore to  a  publick,  but  not  to  a 
private  office,  feems  not  to  be  law, 
and  it  appears  to  be  now  eilablifh- 


ed  that  a  mandamus  lies  to  reftore 
to  any  office,  of  which  the  holder 
is  difpofle/Ted,  and  which  draws  af- 
ter it  temporal  and  certain  rights, 
provided  the  party  has  00  other 
i'pecific  remedy.— f^i/i?  Rex  v. 
Bkore^  2  Burr,  IO43.  Rex  y. Baker, 
j^Burr.  126^. 

fons 
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fons  of  turning  him  out  before  the  court.    There  does  not  fb 
much  as  a  power  of  turning  him  out  appear. 

BootU  contra.  The  writ  does  not  command  them  to  (hew  caufe 
why  they,  turned  him  out,  but  only  to  reftore  him,  or  (hew  caufe^ 
By  the  words  of  the  ftatute  he  is  ipfofaBo  deprived  upon  a  negledl       C  59  ] 
to  take  the  oaths  \  io  no  formal  expulfion  was  requifite.     Shw. 
274.     4  H^d*  52. 

A  mandamus  does  not  lie  in  this  cafe.  Mandamuses  are  granted 
to  reftore  people  to  publick  offices,  where  the  adminiftration  of 
juftice  is  concerned  (  and  if  the  place  be  a  freehold,  the  party  ag- 
grieved may  have  an  affizc  )  if  of  a  lefler  nature,  an  adlon  for 
the  fpecial  damage.  Mich.  2  Ann  Vaughan^s  cafe.  A  mandamus 
to  reftore  him  to  the  office  of  prover  of  guns  in  the  Tower  was 
denied,  becaufe  of  a  private  nature  :  and  tUt  C.  J.  faid  a  man* 
damus  would  not  lie  to  reftore  a  regifter  of  anecdefiafiical  court,  ' 
Show.  252.  3  Mod.  335.  Show.  217,  261.  251.  Mandamus 
denied  for  a  proAor  of  DoHor^s  Commons*  And  in  i  Sid.  i6g. 
for  a  fteward  of  a  court  baron ;  and  in  Sii/es  458.  for  an  u(her« 
I  Sid.  40,  29, 71.  I  Kei.  5*  and  in  Show.  'jj^.  for  a  fellow  of  a 
college.     Fide  i  Fcnt.  143. 

Lutwycif  replied.    Though  it  may  not  lie  for  a  mafter  of  a  pri-  nfjrJamus  net 
vate  fchool ;  yet  it  will  for  this,  which  is  a  free  grammar  fchool  ^^^[^^  P*'^^* 
founded  by  the  crown.     The  educatioTi  of  youth  concerns  the  and  ica"iigrX 
publick,  and  therefore  the  mafters  are  required  to  take  the  oaths.  *'^^  ^^^^^  "» ^*»« 
A  mandamus  was  granted  for  the  clerk  of  St.  Dunfiath  \  and  in  sJlJ^w.^aL. 
I  Vent.  143,  153.  for  a  fcxton  and  fcavenger.     And  it  will  be  a  sid.'ni' 
no  anfwer  to  fay,  that  an  affile  or  an  a&ion  may  be  brought ;  R-R^y»»'a«t- 
for  the  court  grants  mandammU  every  day  for  freeholds,  and  the  *     ^* ' 
party  has  his  ele£tion  which  remedy  to  take. 

C.  J.  This  is  of  a  publick  nature,  being  derived  from  the 
crown,  I  think  the  defendants  were  not  obliged  to  (hew  caufe  why 
they  turned  him  out,  but  only  why  they  do  not  reftore  him.  But 
ftill  this  return  is  infufficient :  It  is  only  that  he  did  not  take  the 
oaths  in  aSfu  prad^  mentionat*\  now  he  is  not  obliged  to  take  the 
Scotch  oath.  They  (hould  have  faid,  that  he  did  not  take  the 
oaths  of  allegiance,  abjuration  and  fupremacy,  or  the  oaths  re- 
quired to  be  taken  by  a  fchool-mafter.  The  aft  excepts  officers 
in  the  F/eft^  bfc.  and  therefore  it  (hould  appear  he  is  not  except- 
ed :  for  the  party  having  no  opportunitjr  to  plead  in  this  cafe,  show.  365, 
the  return  ought  to  be  certain  to  every  intent.  And  though  we 
grant  a  peremptory  mandamus ^  that  will  not  be  (inalj  for  if  he 
has  not  qualified  himfclf,  he  is  ipfofaElo  deprived,  and  our  grant- 
ing a  mandamus  will  have  no  efte£t, 


(2)  Fide  Rex  v.  Baker,  3  Burr.     2  Term  Rep,  177,  and  the  ncte. 
1267.     Rex  V.  Mayor  of  London, 
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Syrt  J»  All  di%C  is.  fist  fortk  m  ^s  return  nay  be  troey  and 
yet  this  man  no  ways  dilqualiiied.  In  the  cafie  of  a  pariOi  derk 
^1^  granted  a  mandamus  upon  foknm  debate  (3)*  A  peremp- 
tory mandamus  was  granted. 

»'"  '         '  ■  ..I  I  m 

(3)  RiM  T.  ReMortfSi.Jmms^  3  Burr.  1877* 

[  60  ]  ,  "Kitfon  and  F«gg.^ 

Under-ihcrtrs    TTPON  a  cafe  at  the  affizes  the  queftion  was,  whether  a 

fi^ntSilto^"    U    baU-bond  was  wcUafligncd  by  the  under  {heriflTs  clerk. 

10  Mfd^  ^%%^^  '      Parker  C.  J.  faid)  he  had  had  die  advice  of  all  his  brothers, 

S»C.  '     and  they  were  of  <^inion,  that  an  under-iheriff  faimfelf  might 

ai&gn  a  oail-bond  in  the  name  of  the  liigh-iberifii  it  having  been 

the  conftant  pradiee  ever  fince  the  ftatote  4  isT  5  Anrt.  but  that  if 

the  aflignment  was  neither  by  the  high-iheriff  nor  his  under  (he* 

rtif,  it  would  not  be  good ;  and  dut  being  the  prefent  cafe,  the 

defendant  had  jt|dgment  ( i). 

(l)  ''  This  cafe  was  iemed  f  hi  ** ^gnment ;  and  iu  Pirencb^f,  Ar^ 

•'  law  (of  hete  refttrted)  fy  lArd  "  ntid^  Trm.  5  Ce»»  3.  tbis  cafe  ef 

"  Mansfield  iu  the  cafe  cf  Harris  v.  "  Harris  ^.  AfbUt}  hekfg  memtimedt 

^' JJhh*    Sittings    in    ISddlefex^  ^^  Utd  MaasfUld  faidht  had  mm- 

«'  Mich.  Term  30  Gm.  a.    B.  R.  **  tinned  ii  hdwe  be  had  deierwuui 

<'  Where  the  afjigtiment  nuas  under  **  it,  to  Mr.  /.  Demifouj  imdafter^ 

**  thefeal  of  office ^  and  was  made  by  *'  nnards  H  thi  other  jndges  of  the 

**  tbeunder^JherijPs  clerk »  in  his  of"  •*  Court,  and  they  concurrtd  tnith 

0  **^^e,  and  that  appeared  to  he  the  **  them  in  Opinion  that  the  hood  was 

**  ufual  fra^ice  of  maiingfuch  qf-  *'  nsjill  afjigned}*    MSS* 

Pariflies  of  St.  Mary  Colechurch  and  Raddlffe* 

Apprentice  saijis     A  Is  bound  apprentice  to  a  fea*faring  man,  and  ferved  him 
irhirehl^'ucs.  .*  ^°'  *  quarter  of  a  year  in  the  day-time  on  land,  in  the 

1  s«ir.  Ca.  p.'      parilh  of  5/.  Mary  Colechttrch^  but  lay  every  night,  on  (Upboard 
123.  No.  116.    in  Radcliffe.    But  the  jufticcs  apprehending  the  fcttlement  to  be 

Rem  il's!*""*  ^^^  ^^  f^'^'c*^  ^a8»  ^e«^  ^^^  diidier. 

Fortefc.  306.  Corbett  moved  to  quafh  this  order  \  and  likened  it  to  the  cafe  of 

JlVok^s.c.        ^'  J'  A  man  properly  inhabits  where  he  lies;  as  in  the  cafe 
jinte  5x.  where  die  houfe  is  in  two  lects,  he  is  to  be  fummoned  to  that  in 

rSa2?'  ^'  "^^^  ^^^  ^""^  *«•    Order  quaftcd  ( 1 ). 

(0  But  that  he  would  gajn  a  within  a  pariih,  that  is  its  pro- 
fcttlcmcnt  by  40  days  fcrvice  and  per  home,  rtdi  Rex  v.  Bona 
rcliclcacc  on  board  a  (hip  which  is    Bradfiock^  Burr.  S.C.  5^1. 
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Croffier  anj  Oglcby. 

TROVER  by  an  adminiftnttor  for  rum  taken  and  con-  Coodt  taktn  in 
verted  in  the  inteftate's  life.     Upon  evidence  it  appeared,  wteftatc*«  life 
that  the,  rum  was  taken  in  the  inteftate's  life,  but  not  ufcd  till  ^^t^.^'^iouy*" 
after  hit  death.     And  the  queftton  was,  whether  this  evidence  ufed  Uerwardf, 
6f  not  ufing  it  till  the  adminiftrator's  time  would  not  overthrow  " » ***J«'  ?"<* 
the  declaration  of  a  converfion  in  the  inteftaie's  life.  iate^^T^. 

Suffer  Oiriam  :  The  time  of  ufing  the  mm  lay  in  the  breaft 
of  the  defendant,  who  ought  to  have  difclofed  that  matter  by  his 
plea:  and  the  taking  in  the  life  of  the  inteftate,  and  keeping  it  till 
his  death,  is  a  trover  and  converfion  fufficient  to  maintain  this 
declaration.  Wherefore  the  plaintiff  had  judgment,  this  being 
a  point  referved  at  njfi  prius* 

Dryer  ver/us  MUls  &  al\  [  (Ji  J 


j6  niC  prius  in  Middlefex,  coram  Parker  C  J. 


TRESPASS  for  taking  materials  of  a  houfe;  Not  guilty  On  Not  galley^ 
pleaded ;  and  the  C.  J.  would  not  admit  the  defendant  to  JJ^w*©?  uKn'" 
give  evidence  of  faking,  the  goods  as  a  deodand,  becaufe  he  might  the  goods  u  a 
harcjuftified,  and  then  the  plaintiff  would  have  had  an  opportu-  deodand. 
oity  10  give  an  anfwcr  to  it,  ^i'^%%f^^' 

go. 

Dix  vfffus  Brookes. 

THE  plaintiff  declares,  that  the  defendant  broke  and  en- Baron mavbnos 
tered  his  houfe,  and  affauhed  his  wife.     After  verdift  for  tr«^»f8  /or  en- 
iheplaintiff  it  was  moved  in  arreft  of  judgment,  that  the  wife  ^^^bt^Uii^t 
Ihould  have  joined  in  this  a£tion,  and  by  her  not  joining  the  de-  vnfe. 
fendant  pays  damages  to  the  hufband,  and  yet  the  aflion  for  th^  ^^^**  ^^^'  ^7** 
affaalt  will  furvive  to  the  wife,  and  fo  the  defendant  be  doubly 
charged.     Befides,  that   here  is  no  laying  prr  quod  confortium 
amifit^  to  intitle  the  baron  only  to  fuc  and  and  exclude  the  Wife.       ^ 
Teh.  89.  Godb.  569. 

E contra  it  was  was  infifted,  that  the  breaking  and  cnlering  the. 
houfe  was  the  caufe  of  adlion,  and  the  beating  the  wife  alledged 
onJy  in  aggravation  of  damages  :  and  if  that  had  not  been  alledged, 
it  might  have  been  given  in  evidence  under  the  alia  inormia.     i 
Keb.'jST,  iSk/.  225.  2  0(7.664.  1  Mod.  Ca.  127.  &/i.  119, 

F3  & 
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Et  per  Curiam:  The  plaintiff  may  join  that  in  his  declaration 
to  aggravate  damages,  for  which  he  Gngly  could  not  recoveri  and 
the  party  injured  have  his  feparate  a£iion.  As  in  the  common 
cafe  of  trefpafs  for  beating  a  fervant,  per  qticd  fervitiumaimfi\ 
both  mailer  and  fervant  may  recover^  And  in  the  cafe  of  Nevfftm 
V.  Smith  it  was  held,  that  the  plaintiff  might  alledge  the  beating 
his  daughter  in  aggravation  of  damages.  Soli*  64a.  The  plain- 
tiff had  judgment  ( i ). 


(1)  ReaJv.  Marjbal,  Fort,  377.     8  Med,  a6.  S.P.  BulL  LN.P.21. 

[  62  j  Dominus  Rex  verfus  Epifcopum  Midcn*  in  Hiberma. 

Intr.  Trin.  12  Ann.  rot.  290, 

The  ftatutct  of  1"  N  a  qu/tre  impedit  brought  by  the  crown,  the  original  writ  wa$ 
jutfrby'thc"*  ^  ^  returnable  at  a  general  return,  and  the  venire  at  a  day  certain; 
crown  in  ^uar$  and  it  was  infifted  to  be  error,  becaufe  throughout  the  caufe  dte 
imi>€dit,  procefs  fliould  be  uniform. 

Sedper  Curiam  :  This  is  not  a  difcontinuance,  but  a  mifconn- 
(#)i*<^.  947      nuance  (a),  which  is  helped  by  32 /f.  8.  c.  30.  and  though  ilic 
King  is  a  party,  yet  in  thefe  his  civil  fuits  the  ftatutesof  jcofaill 
C}(tend  to  the  crown*    The  judgment  was  affirmed* 


«3 
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4  Georgii  Regis.     In  B«  R. 

Thomas  Lard  Parker,  Chief  Juflicc. 
Sir  Littleton  Powys,  J&i/.l 
Sir  Robert  Eyre,  Knt.      yjuftices. 
Sir  John  Pratt,  Knt.         j 

Sir  Edward  Northey,  Knt.  Attorney  General. 

Sir  William  Thompfon,    Knt.   Recorder  of 
London,  Solicitor  General. 


Anonymous.  « 

TH  E  court  refufed  to  grant  a  Mandamus  to  jailices  to  make  Uandimva. 
a  rate,  to  reimburfe  two  of  the  inhabitants  their  charges  in 
defence  of  an  indi£lmeut  for  not  repairing  a  bridge  ( i  )• 


(i)   See  14  Gi§.  2.  r.  33.     Rex  v.  Jht  Inhabitants  »/  EJht^  4  Term 
Rep.  S95  ^^*  ^^'  S^'  S-  C. 


Cork  wr/us  Baker.     Ante  34. 

TH  E  defendant  having  brought  a  writ  of  error  of  a  judg- 
ment  in  C.  B.  afligned  for  error  a  Clauftimfregh  original^ 
and  took  out  a  Certiorari  to  verify  his  drrors.  The  Ctsfios  brevium 
of  the  common  pleas,  inilead  of  certifying  the  original,  returned 
that  there  was  fuch  a  writ  in  his  of&ce,  but  that  the  plaintifF  in 
the  original  adion,  having  entered  a  Ne  redpiatur^  he  could  not 
file  the  original,  and  confcquently  could  not  return  it. 

F  4.  Upon 
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Upon  this  the  plalntifF  in  error  applied  to  this  court.  And  1 
rule  was  made,  for  Mr.  Tates^  the  deputy  Gsfios  brtvium^  to  at« 
tend.  And  after  counfelhad  been  heard  on  both  Gdes,  the  court 
delivered  their  opinions. 

C.  J.  This  prafiice  of  entering  a  Ne  reciplatur  is  very  new, 
and  in  my  opinion  very  abfurd.  There  may  indeed  be  fome  co- 
lour to  fay,  that  if  the  plaintiff  neglects  to  file  his  original  in  or- 
der to  warrant  his  judgment,  tliat  then  the  defendant  may  flop 
the  filing  it ;  but  that  reafon  will  not  hold  in  this  cafe,  which  is 
a  Ne  recipiatur  entered  by  the  plaintiff  againfl  filing  his  own 
writ,  after  he  has  had  the  benefit  of  it,  by  intitling  that  court  to 
hold  plea,  and  convene  the  defendant  before  them-  Their  autho- 
rityis  grounded  only  on  the  king's  writoutof  chancery,  except  they 
proceed  by  way  of  privilege.  And  the  ftatute  which  helps  want 
of  an  original,  never  intended  they  (hould  proceed  without ;  but 
only  went  upon  a  fuppofition,  that  there  had  been  one,  which  was 
lofl ;  and  therefore  in  all  thofe  cafes  where  want  of  an  original  is 
helped,  yet  a  bad  original  is  not.  i  Sid.  84.  TeL  109.  5  Co, 
37.  ^.  Salk.  267.  if  this  praftice  was  to  prevail,  no  bad  ori- 
ginals would  ever  be  filed,  but  judgments  be  affirmed  upon  pre* 
fumption  the  orii^inal  is  loft  when  in  truth  there  never  was  a 
good  origirial  at  all. 

Matter  of  faft  relating  to  the  proceedings  muft  be  fairly  laid 
before  the  court  that  has  power  to  examine  into  thofe  proceedings ; 
and  will  make  the  filazer,  or  the  plaintiff,  carry  in  and  file  the 
original,  rather  than  the  party  fliall  not  have  juilice  done  him  ; 
or  withdraw  the  Ne  recipictur^  if  that  was  of  any  tf^Gt*  When 
a.  writes  in  the  Cujlos  brevt:tm\  office,  it  is  filed  in  judgment  of 
law,  though  the  oifiijer  does  not  annex  it  to  the  bundle  of  writs* 
It  is  an  unreafonable  pofirion,  that  as  foon  as  the  plaintiff  has  hsd 
the  benefit  of  the  writ,  he  fhoiild  be  fuffered  to  flifle  it.  Every 
defendant  has  a  right  to  reverfe  an  erroneous  judgment ;  and 
he  that  takes  upon  him  to  obftruft  that,  is  guilty,  of  a  very  great 
abufe  \  and  in  my  opinion  ought  to  be  punifhed. 

Po^ys  J.  To  deny  the  means  is  to  deny  the  thing. 

Ryrc  J.  The  court  having  power  to  redrefs,  has  as  incident 
thereto,  a  power  to  come  at  every  thing  which  is  necefiaryfor 
their  in form.uion.  And  the  officers  oi  C,  B*  2xc  fro  hdc  via 
officers  of  this  court ;  and  we  wiil  not  pray  in  aid  of  the  common 
pleas,  to  make  the  officer  do  his  duty.  His  return  amounts  to 
no  more  tlian  this.  He  fays  the  writ  is  not  filed  ;  why  ?  Becaufc  I 
do  not  do  it  \  though  I  am  paid  for  it,  and  it  is  my  duty  to  do  it. 
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Praii  J%  The  proceedings  of  the  two  courts  feem  to  clafli, 
Rnd  I  (ball  always  be  very  ready  to  pay  a  due  refpeS  to  the 
court  of  common  pleas.  But  that  will  never  carry  me  fo  far,  as 
to  compliment  them  with  our  jurifdi&ion.  And  in  cafes  where 
that  comes  in  queftion,  I  think  a  man  ought  not  to  be  mealy- 
mouthed,  and  in  vindicating  our  own  jurifdiAion,  we  only  aA 
up  to  the  rules  of  law  and  our  own  oaths.  This  court  is  fuperior 
to  the  court  of  common  pleas,  and  they  ought  not  to  have  laid  an 
inhibition  upon  the  officer,  from  filing  this  writ.  When  we  are 
told,  there  is  error  in  the  proceedings,  we  muft  make  all  proper 
inquiries ;  and  the  party  has  a  right  to  demand  it  of  us.  And 
when  we  ifiiie  a  Certiorari^  to  return  up  this  original  $  (hall  the 
officer  fay,  there  is  fuch  an  one,  but  I  will  not  file  it  ?  And  can 
it  be  expelled,  that  we  (hall  (land  ftill,  till  the  truth  of  this  is 
falfified  in  an  adion  for  a  falfe  return  ?  Mr.  Tatei  has  endea- 
voured to  trip  up  the  heels  of  our  jurifdidion,  and  therefore 
ought  to  be  committed,  unlefs  he  obeys  immediately. 

Mr.  Tatfs  rcfufing  to  alter  the  return,  was  committed.     He  *  Vera,  as* 
immediately  applied  to  the  common  pleas  for  a  Habeas  corpus^  returiuble'u 
whither  being  carried,  the  return  was  read,  that  he  was  commit-  c.  B.  Cutef 
ted  by  the  court  of  B.  R.  pro  contempiu.  And  then  Che/byre  moved,  **«• 
that  the  return  might  be  filed ;  which  being  done,  he  moved, 
that  Mr.  Tates  might  be  difcharged ;  and  argued,  that  the  com- 
mitment was  too  general,  for  that  fomc  caufe  of  commitment 
muft  appear,  to  reftrain  a  fubjeA  of  England  ol  his  liberty.     It  is 
not  fo  much  as  faid  to  be  ;i  contempt  upon  confeflion,  verdi£l,  or 
examination. 

Secondly^  The  time  fliould  appear.  For  it  might  be  before  the 
a£l  of  grace ;  and  returns  muft  contain  certainty  in  themfelves, 
becaufe  they  are  not  traverfable. 

Pengelhf  quoted  BuJbePs  cafe  in  Vaughany  i  RolL  Rep.  lig^  rUi  Let4 


192.  220,  245.  Moor  840.  Carter  221.  And  argued,  that  though  Shafte&ury'i 
it  is  faid,  the  defendant /r.^/w  hie  in  curia  committitur\  yet  that  TrUU^S*?** 
doth  not  infer,  that  due  examination  was  had. 


Whereupon  the  court  took  time  to  confider,  and  look  into  the 
cafes ;  and  in  the  mean  time  the  parties  made  an  end  of  the 
caufe,  and  applied  to  B,  R.  for  leave  to  enter  a  nolle  profequij 
which  was  granted.  And  then  a  motion  was  made,  that  Mr, 
Tatei  might  be  difcharged,  which  upon  confent  and  interceffion 
of  the  profecutor,  and  an  affidavit  of  his  indifpofition,  and  fet- 
ting  a  fmall  fine  upon  him,  was  granted.  But  the  C.  J.  faid, 
that  if  Mr.  Tates  had  been  there,  he  (hould  have  told  him,  that 
he  Qmfi  not  think  of  giving  fuch  fiiuffling  anfwers  to  the  king's 
I  writ 
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.,,.:.  ^r^^\  f^a(  (j^'jg  court  has  power,  if  their  com* 
q  iti^ioned,  to  jultify  tlicir  own  proceedings. 

Dominus  Rex  verf.  Marriott. 

^^"^•-^'^'**?  for  >-^^  Oo'.idion  before  one  ju  ft  ice  for  keeping  a  greyhound;  re- 

iii,  ofJthc^*  V--J  <-'»ting,  that  one  WtU'tam  Toune  came  and  informedi  that  the 

wiuicr<  fweart  defendant,  being  a  perfon  not  qua!ifie4  io  keep  a  greyhoundi  did 
u'^^^Zvx^t  "^-^'c^t^<^-efs  keep  one  at  A.  and  another  at  B.  and  with  them 

1  S:n.  Ci.  p.  killed  one  hare  at  A.  and  two  at  B.  and  that  he  being  fummoned 

1*5.  No.  118.  did  appear,  and  being  aflced  what  he  had  to  fay,  offered  nothing 

*    '  in  excufe,  and  uleo  the  juftice  convicted  him* 

Pengelly  Serjeant  obje£led,  that  the  juftice  ftiould  fet  out,  why 
tne  defendant  is  not  a  qualified  perfon,  as  that  he  is  not  the  fon 
of  an  efquire,  nor  has  looA  per  annum  in  his  own  or  his  wife's 
right.  For  he  ought  not  to  make  himfclf  the  folc  judge,  but 
give  the  reafons  at  l^irge.  Ws/Ts  Precedents  tit.  ludiSimentSj  J  129. 
P^i^  MS»  §  ^lO'pfige  147.  §  298.      I  Saupd.  262. 

Reez^e  contra.  The  convidiion  has  purfued  the  words  of  the 
a(St,  in  faying  the  defendant  not  being  qualified  iXi  fo  and  fo.  The 
cafes  quoted  are  upon  ftatutes  where  the  exprefs  qualifications 
are  mentioned,  but  the  ftatute  5  Anna^  <:•  14.  which  gives  die 
penalty,  fays  only,  "  not  being  qualified  according  to  the  ftatute 
0,2  y  23  Car.  2.  c.  25."  The  defendant  at  tlic  time  of  the  con- 
viction miglu  have  fiiewn  himfelf  qualified,  for  there  the  affirma-* 
tive  lies. 

•  In  orders  of  removal  It  is  fufficient  to  fay,  the  perfon  came  to 
,  fettle  contrary  to  law,  without  adding,  "not  having  loL  per  an- 
"  nuntj  v5rV."  though  thofe  are  the  qualifications  required  by  the 
ftatute^  and  an  order  is  as  much  a  judgment  as  this,  and  the 
fame  rcafon  hokis  in  both  cafes. 

Pengel/y.  The  ftatute  22  Jsf  23  Car.  2.  limits  the  qualifica- 
tions,  and  5  Anna  the  penalty  j  and  both  thefe  muft  be  confi- 
dercd  togetl.er  as  one  aft.  For  where  one  ftatute  makes  the 
oll'ence,  and  another  inflifts  the  punifliment ;  it  ought  to  appear 
tlut  the  proceedings  tally  with  both.  Plo^vd.  206.  Allen  49. 
Cro,  Eliz.  750.  This  cafe  differs  from  that  of  an  order,  for 
there  ::n  appeal  lies,  but  here  tlie  judgment  is  final. 

Flow.  51.  a.  b.  The  Chief  Juftice  feemcd  to  think  the  conviction  would  be 
good,  -having  followed  the  words  of  5  Afina^  and  that  if  the  de- 
fendant was  qualified,  he  ought  to  have  fliewn  it  before  die 

juftice, 
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jnfticc,  being  fummoned  for  that  purpofe.  But  then  Eyre  J. 
ftarced  an  objedioiij  that  it  was  not  the  juftice  that  had  taken 
upon  him  to  fay  the  defendant  was  not  qualified,  but  only  the 
witnefs  ;  for  the  convi£lion  nins^  that  the  witnefles  being  fwornj 
'^  dicunt  et  jurant  et  uterque  eorum  dicit  et  jurat  quod  defen- 
*'  dens  exyiens  perfina  nunimi  qualtficai*  did  fuch  a  day  keep  a 
^'  greyhound ;''  fo  that  it  appears,  the  witnefs  has  given  the  law 
to  the  juftice,  and  takes  upon  himfelf  to  judge  of  the  defendant's 
qualifications,  and  the  juftice  is  only  made  ufe  of  as  an  inftru- 
ment  to  reduce  the  opinion  of  the  witnefs  into  a  convi£lion. 

C.  J.  The  txtfiittsy  fie.  (hould  be  the  conclufion  of  the  juftice^ 
and  not  the  words  of  the  witnefs ;  for  he  ought  not  to  fwear  ge- 
nerally a  man  is  not  'qualified,  and  fuch  a  general  proof  will 
not  be  good.  This  is  only  an  invention,  to  fupport  a  convi£tion 
in  general  terms,  which  would  be  bad  if  the  particular  fa£ls  were 
alledged* 

Pratt  ].  Where  the  juftices  have  a  fummary  jurifdiftion,  and  no 
appeal  lies  (as  in  this  cafe)  we  mud  keep  them  up  ftridly  to  the 
law  (i);  and  I  (hould  be  glad  if  we  could  make  them  fet  out  the 
whole  particularly.  But  in  this  cafe  I  think  it  cannot  be  under- 
fiood,  that  the  exiftensj  ^c.  are  the  words  of  the  witnefs,  for  it 
cannot  be  fuppofed  that  he  fwore  in  Latin^  and  therefore  I  look 
upon  this  as  the  fubftance  of  the  evidence  reduced  by  the  juftice 
into  form.  If  words  are  fet  out  in  Engltfh^  we  keep  the  witnefs 
ilri£tly  to  the  words ;  but  where  they  are  turned  into  Latin^  if 
the  fubftance  and  efie£l  of  them  be  proved,  is  is  fufficient. 

C,  J.  If  ye  render  it  in  EngUfiy  it  is  no  more,  than  that  the 
witnefles  fwore,  that  the  defendant,  not  being  a  perfon  qualified 
according  to  law,  kept  a  greyhound.  And  we  cannot  intend, 
tlicy  fwore  negatively  to  every  qualification  (a).  If  any  one  of  («)  Vide  note 
the  qualifications  had  been  omitted,  the  convi£lion  would  have  ^'J* 
been  bad  \  and  fo  it  will  be,  when  all  are  omitted.  This  is  a 
record  that  the  witnefs  upon  oath  depofed  fo  and  fo.  I  have  feen 
all  the  qualifications  negatively  recited  in  orders  of  removal. 

Eye  J.  Rex  v.  Green  (i),  a  convi£lion  was  quaflied  where  the  (*)  10  Mod. 
witnefs  depofed  de  veritate  pr^mijforum  (2).     In  Englijb  depofw  *"• 
tions  the  effect  is  only  fe:  out,  that  the  witnefs  fwore  that,  life.  ^"^  ^** 


{\)Rexv,Littk^iBurr.6i'^,     the-conviAioB     only    fet    forth, 
Rix  V.  CorcUn^  4  Burr,  228 j.  ace.     that  the  witnefs  wa?  fworn  Je  vr-, 

(2)  According  to  the  report  in     rhate pi ^emijhrum,  but  did  not  (late 
IP  McJ,  the  ohje^iou  was,  that     what  it  was  ihat  he  did  fwear. 

And 
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And  though  this  is  only  dhe  recital  made  hj  Ac  commiflioners, 
yet  It  is  as  large  as  the  words  of  the  witncfs;  and  we  miift  in- 
tend this  evidoice  was  taken  in  the  fame  manner.  The  wztnefii 
here  cannot  be  indi£led  for  perjury,  in  fwearing  die  defendant 
was  not  the  fon  of  an  efquire,  &r«  becaufe  he  has  conceiTcd  the 
matter  in  fuch  general  terms.  I  do  not  fee  how  he  could  ho- 
neftly  fwcar  diis  j  for  I  believe  had  he  been  iSkcd,  as  foon  as  he 
[  68  ]  had  (aid  the^  defendant  was  not  qualified,  what  the  qualifications 
are,  he  could  not  have  told  you. 

Adjournatur,  Afid  afterwards  Pengeliy  mentioned  two  cafes, 
Regina  v.  Hayward^  Pafcb.  12  Anrue.  There  it  was,  **nat 
*'  being  qualified,  licenfed,  or  authorized  to  keep  any  engine^ 
<<  Iffc.**  and  it  was  quafhed.  The  other  was  die  fame  term, 
and  quaihed,  becaufe  no  qualifications  were  mentioned  (3). 
And  towards  the  end  of  the  term  this  convidion  was  quaihed  \ 
and  the  principal  reafon  declared  to  be,  becaufe  the  witnefles  had 
taken  upon  themfelves,  to  judge  of  the  qualifications  (4). 


(3)  So  Rexv.  Jervis^  and  the  Rex  v.   Crawtbir,    i   Term    Re^ 

cafes  there  cited.     1   Burr.  148.  125. 

Rix  V,    meatman,    Deug.   545.  (4)  Flda  Rex  v.   Bakery  fojf^ 

But  the  evidecce  need  not  nega»  316. 
tive  every  particular  qualification. 

Jones  ver/us  White. 

S^^tf  whether  T  T  P  O  N  a  trial  at  bar  on   a  feigned  iflue  out  of  chancery* 

the  coroner'*  in-    \^    \v'lierc  the  qucftion  waSj  Devifavit  vel  mn  \  to  overthrow 

^t'cn  b*^eTU     ^^^^  ^'^'^'  ^'''^  defendant  infiftcd,  that  the  tcftator  was  Non  compos 

dence  in  an        ^^  ^^c  time  of  making  it,  which  was  the  29th,  having  (hot  him« 

i^ion  ?  fclf  the  3 1 11.     And  amongft  other  circumitances  the  coroner's 

inqucfty  which  found   him   lunatick,    was  offered  to   be  read« 

But  being  oppofcd  by  die  other  fide,  die  court  delivered  their 

opinions. 


C.  J.  The  plaintiff  in  this  cafe  15  executrix,  and  the  inqueft 
for  her  advantage,  fince  the  pcrfonal  eftate  is  faved  by  finding 
lunacy ;  and  therefore  I  think  it  may  be  read  agninft  her.  In  My 
Lord  Derby* s  cafe  an  inqueft />2/?  mortem  was  allowed  to  be  given 
ui  evidence.  If  tliisbe  read,  it  will  have  very  little  weight,  for 
it  only  finds  him  lunatic  eo  injlantey  31ft,  which  is  no  conclufive 
evidence,  that  he  was  fo  the  29th.     Powys  J.  with  the  C.  J. 

Eyre  J.  This  is  a  criminal  matter,  and  ought  not  to  be  given 
in  cvidci^*'  un  a  civil  proceeding.     A  vcrdidl  on  an  indiftment  of 

battery 
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batterjr  canuoot  be  icad  in  an  adion  for  the  {amc  battery.     An  in-  ^  ^ 
qucft^  mortem  was  in  the  nature  of  a  civil  proceeding,  but  this 
is  criminalp  for  it  oiight  induce  a  forfeiture  of  the  goods,  if  he 
had  been  fovmifilo  difje* 

PrM  J.  If  a  yenii£i  be  given  in  evidence,  it  muft  be  between 
the  fame  parties  ( i ) ;  and  therefore  an  indidment,  which  is  at  the 
fuit  of  the  king,  cannot  be  read  in  an  adion,  which  is  at  the  fuit 
of  the  party.  The  wife  is  no  witneft  here,  as  ihe  was  before  the 
coroner;  fo  that  this  would  be  to  read  her  againft  herfelf.  The 
reafon  why  an  inqacApoft  mortem  may  be  read  is,  becaufe  of  the 
antiquity  of  it,  to  or  prove  a  pedigree. 

The  court  being  divided,  it  was  not  read,  till  Pratt  deGred  it     [  69  ] 
might  for  this  ti«ie,  being  only  to  inform  tlie  confciepce  of  the 
Chancellor,  and  that  notbang  might  be  faid  to  be  wanting  to  clear 
this  que(tion(2}. 


(i)  Leighi9»  V.  Letgbtm^  fit.  Lord  Hardnnuckef  where  the  c«att 

J08.  refafed  to  admit  a  fentcnce  of  ex* 

(2)  Fide  Rex  v.  ffarJen  of  t/je  comiDunicatiQn  in   (he   fpiritual 

fketj    12    MgfL   339.      Sir    IV,  court  for  fornication  between  the 

CiwrgesY,  Sberwn,  ib.  ^43. .  BulL  father  and  mother  of  the  party 

L.  N.  P.  232,   233.     Gibjon  V.  whofe  legitimacy  was  impeached, 

sM^Carty^  Caf,  temp-  Hard,  297.  to  be  givca  in  evidence, 
and  HilUard*K  Q2S^  cited  there  by 


Dominus  Rex  verfus  Wakefield. 

TH  £  defendant  was  coroner  of  Litchfield,  and  as  fuch  took  Comner  pv- 
an  inquifition  fuper  vifum  corporis  of  a  man  that  hanged  ni&cd  for  iU 
'  himfclf,  whereby  he  was  found j^/a  defe.     It  fully  appeared  to  the  ^'*^^*' 
jury,  that  the  man  was  lunatic  ;  but  the  defendant,  in  order  to 
cover  the   goods,  told  them  that   the  finding  him  y^/<?  rf^-ySr  was 
only  matter  of  courfe,  with  which   tliey  were  coutented,  and 
found  accordingly.     Coming  afterwards  to  be   better  informed, 
what  the  confequence  would  be ;  they   applied  to  the  coroner^ 
and  told  him  <hey  were  fully  fatisfied,  the  man  was  a  lunatic,  and 
deiired.  he  would  take  the  verdift  fo :  and  thereupon  he  drew  up  wr,j  .^r 

!•  •/••  Jl'ttri'i  1  1^1  rM<l  TCnCt  35** 

the  mquintion^  and  they  all  let  their  hands  and  feals  to  it.     A  when  fuch  an 
rrrfwrtfri  being  brought,  he  returned  up  the  fird  inquifition^  thiU  **'''^*ji^"^°/J'** 
he  might  ftill  cover  the  goods  j  and  the  cour^  flayed  the  filing  it,  ]Ticrlhiii\,^x. 
and  committed  him.    2t  Sid.QOy  10 1,  144.    Mich,  i  Geo%  fi.  R,  could  be,  knot 
Rex  v.  Keddinititi^  the  filing  (laid  on  the  faipe  account.  m^^^mg  oa  the 


6r 
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Dominus  Rex  ^)erfus  Vandclccr. 

^^^^^^^jjifticei  ouinot  TP  H  E  jufticcs  at  the  feffions  order  an  apprentice^  who  hai 
order  money  to  M.  been  ill  ufed,  and  not  provided  for  to  be  difcharged,  and 
^fchS^rof  m"  *^^  *^  ^'^^^^  hTivmg  received  5  /.  with  him,  Ihould  refund  3  /. 
apprentice.        as  a  furtlicr  provifion  for  him. 

This  was  moved  to  be  quafhed,  becauVe  the  ftatute  5  Elizt 
r.  4.  $  35*  which  gives  the  judices  power  to  difcharge  appren- 
tices upon  complaint  to  them,  gives  them  no  authority  to  order 
any  money  to  be  returned. 

Per  Curiam :  It  is  very  hard,  that  if  the  matter  mifufes  his 
apprentice  the  next  day  after  he  is  bound,  he  fhould  pay  back 
nothing  if  he  is  difcharged.  It  will  be  an  encouragement  to 
mailers,  to  treat  their  apprentices  ill  \  but  the  ftatute  being 
Clent,  the  order  muft  be  quafhed* 

SalMd  68.  It  was  held,  that  the  juftices  might  order  money  to 
be  returned,  as  a  confcquence  of  their  power  to  difcharge.  IhidA 
67,  49<5*(0 


(1)  In  addition  to  thefe  autho-  <worth  v.  HUIaryy  Sounders  315. 
ritiesj  that  they  may  order  mo-  1  Mod,  2,  pL  6.  R^x  v.  Amiis, 
ney  to  be  returned,  vide  tia-Mkef-     i  Bott  bj  Conft,  s^S'f^'  73^- 

[^  no  2  Dominus  Rex  verjus  Lewis. 

Xafonnitjon.  A  ^  information  was  moved  for  againft  a  clergyman,  for  per- 
Jt\  jury  at  his  admilfion  to  a  living,  upon  an  affidavit  that  the 
prefentation  was  fimonaical.  But  the  court  refufed  to  grant  it, 
till  he  had  been  convicted  of  the  fimony. 


Young  ver/us  Holmes. 
jtt  nifi  prius  in  Middlefex.     B.  R« 


T  T  P  O  N  Not  guilty  in  ejeSment  the  cafe  was.  That  Icffef 


On  a  devife  of  a 

term  to  an  exc-    ^    f^^  years,  dcvifes  tlie  term  to  the  executor  for  life,  paying 

tutor  for  life,  he  ,  eJ    e»  •     j  t      1    /r-  r    x.        t   '      *rr       rl^t^  ' 

ukesas  executor  50  /.  to  /•  c.  rcmamder  to  the  leiTors  of  the  plamtiit.     The  exc* 

and  not  as  lega- 
tee widjout  a 


fpecial4irent(i).  ( , ^  Jr.Lhden V. £/%/w,  Plc^vd. 
520.  Cbej^Ktf  and  Smith*^  cafe, 
Lfon.  215.  Dvrr  277.  pL  59.  and 
n.  in  murg.     Lamjei^s  cafe  3  C0. 


47.  6.  Pannell  v.  Fenn^  Cfv,  Eliz. 
476.  Garrett  v.  Lj/ier,  1  Lev, 
2?.  I  Roll.  jUr.  619.  /.  20.//.  I. 
U,  L  5©.//.  4  and  5. 

cutor 
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ctitor  died,  and  his  exccatrix  entered  upon  the  refidae  of  the    - 
term,  and  pofle^^d  herfeif  of  the  Icafe. 

1.  It  being  proTed,  the  defendant  had  the  leafein  her  cufto^ 
dy,  and  refufing  to  produce  it ;  an  attorney  who  had  read  it^^-as 
allowed  to  give  evidence  of  the  contents.  And  the  C.  J.  faid, 
he  would  intend  it  made  againft  die  defendant,  it  being  in  her 
power  if  it  was  otherwife  to  fliew  the  contrary. 

2.  For  the  defendant  it  was  infifted  and  agreed  toby  the  C.  J. 
that  James  Hdmes  took  the  term  as  executor  and  not  as  legatee, 
and  then  the  remainder  over  was  not  executed,  and  that  it  was 
incumbent  on  the  remainder-men  to  prove  a  fpecial  afTent  thereto  What  !•  m 
as  to  a  legacy.  Upon  this  they  called  a  witnefs,  to  prove  ^^^ 
payment  of  the  50/.  charged  upon  the  term  in  the  hands  of  the 
legatee;  and  this  was  held  a  fuOicient  affent,  and  the  plaintifi'  ob« 

tained  a  verdidl.     Pknv.  544,  a.     8  Co.  95.  a. 


Blewett  verfus  Bainard. 
Hil.  3  Geo.  rot.  519.       ' 

ON  error  from  C.  B*  it  was  afligned,  liizX.  Abraham  SaunJers^  Ajutwwith- 
whoon  tlie  firft  trial  was  withdrawn  in  order  for  a  view,  drawn  for  a  ▼iew 
was  fworn  on  the  fecoud  panel :  and  in  nulh  eft  erratum  pleaded.     Jh^^fcconTtriaL 

S.  C.  Comyai 
The  plea  of  tn  nulh  eft  erratum  was  agreed  to  be  a  confcflion  of  *48. 
the  faft,  and  a  demurrer  to  the  matter  of  law :  and  at  flrll  the 
court  inclined  this  was  error,  becaufe  it  mud  betaken  he  was       [  71  ] 
wididrawn  as  a  pcrfon  admitted  by  both   parties  to  be  improper 
to  try  the  caiife.     But  afterwards  on  confidcration  they  held  it 
to  be  right  enough ;  and  that  if  it  was  an  exception,  it  fliould 
have  been  taken   before  he  was  fworn.     But  being  withdrawn 
only  for  a  view,  they  held  it  would  be  no  objeSion,  and  alFirmcd 
ilic  judgment. 


Lord  KJldare  yerfus  Fiflicr. 
Paf.  3  Geo.  rot.  2. 

ON  error  from  Ireland  in  ejcdment  it  was  objefled,  that  it  Ejcament  Het 
was  brought  {inter  al*)  for  loc -acres  of  mount.hn,  which  ^or  niounuin  ia 
is  a defcription  of  the  fituation,  and  not  the   qifniify  04  the  laiitl,  Za.    107. 
And  u  Co.  55.     2  Roll,  Rejt,  166,   loy.     i'^///j.  lOo,     Hurdr.  i  Bjrr.  B.  R. 

S8.  were  ciicd.  :\V;.,.Sr.> 

E  en: Til.  54,.  ^'1.  43, 
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£contta.  It  was  infifted,  that  ejedmcnts  have  been  held  to  lie 
for  that  in  Ireland^  which'  ia  not  a  known  defcription  here  s  aa 
for  Bog^  I  Cro.  511.  1  Keb.  745,  Paf.  3  Ann.  HiaJ  v.  Hand^ 
cockm  Eje£lment  in  Ireland  for  a  knave  of  land  was  held  well^  on 
certificate  from  thence,  that  it  was  a  term  ufcd  there. 

After  the  caufe  had  been  adjourned,  the  C.  J*  delivered  the 
opinion  of  the  court*  I  have  looked  into  the  cafe  of  Stafford  ▼« 
Macdonolpbj  in  Palm.  100.  and  2  RolU  Rep^  i6^>  189.  which 
RolU  never  ti-anfcribed  into  his  abridgement.  He  being  at  that 
time  the  experter  reporter,  has  given  the  fuUeft  account,  and  is 
chiefly  to  be  regarded*  For  that  cafe  is  17  Jac.  1.  and  Palmtr 
was  not  attorney  general  till  King  Charles  the  Second's  Reftora- 
tion,  (i  Sid.  465O  and  muft  be  very  young,  when  rfiat  cafe  was 
adjudged.  There  it  is  admitted,  that  zpracipe  would  lie  ddjlagno^ 
of  a  carve  and  an  oxgang  ;  a  fortiori  will  an  eje£lment,  which 
requires  rather  lefs  certainty  than  a  pracipe.  They  were  inclined 
however  to  be  guided  by  the  opinion  that  had  prevailed  in  Ir^ 
landy  and  therefore  referred  it  to  two  who  had  been  Judges  in 
Irelmnd^  and  dcfired  them  to  confult  Sir  fyHUam  ParfinSy  and 
upon  his  authority  they  certified,  that  the  word  mountain  in  the 
general  acceptation  was  ufed  to  denote  the  fituation  and  not  the 
quality  of  the  land,  and  upon  that  the  judgment  was  rcverfed. 
This  cafe  did  not  give  us  any  fatisfaftion ;  though  we  agreed 
with  the  Judges  to  be  guided  by  the  fenfe  of  the  Irijb^  yet  we 
have  not  thought  fit  to  take  the  fame  method :  and  have  therefore 
propounded  to  them  feveral  que  (lions,  which  are  anfwcred  by 
the  Chancellor,  the  two  Chief  Jufticcs,  the  Chief  Baron,  and 
four  otlier  of  the  Judges.  And  I  have  fince  (hewed  it  to  two  of 
r  72  1  ^hc  Judges,  who  were  here  in  the  vacation,  and  they  concur 
with  the  rcftr 

1.  The  firft  queftion  we  propounded  to  them  was,  whe- 
ther in  demand  the  word  mountain  is  underftood  to  defcribe  tlic 
quality  of  the  land,  or  only  the  fituation  ? 

To  this  they,  anfwer :  That  it  defcribcs  both,  and  is  a  fort  of 
coarfc  land  that  yields  little  or  no  profit.  For  ^he  Englijfj  upon 
their  fettling  there,  called  fuch  land  as  they  improved  arahU^ 
and  the  uncultivated  part  went  by  the  name  of  mountain.  And 
the  Lord  Chancellor  adds,  that  it  does  not  fo  much  as  necefiarily 
include  th«j  fituation,  for  he  has  a  great  deal  of  coarfe  land  which 
is  culled  mountain,  and  yet  does  not  lie  upon  a  hill,  but  is  as 
low  as  the  arable  land  about  it,  and  that  a  boy  can  dlilinguifli 
which  is  arable  and  which  is  mountain. 

2,  Whether  fines  and  recoveries^  and  writs  of  dower,  arc 

ufuully  brought  of  mouiiiuin  ? 

In 
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In  anfwcr  to  this  they  have  fent  us  abundance  of  precedents 
from  King  James  the  Firft  to  this  time ;  and  add,  that  it  would 
be  of  mifchievous  confequence,  if  it  fliould  be  thought  that  moun^ 
tain  was  no  defcription,  fince  it  would  fliake  all  the  fettlements 
in  the  kingdom. 

3*  Whether  ejedm^nts  areufually  brought  of  mountain^  and 
whether  this  point  has  received  any  judicial  determination  ? 

To  this  they  anfwer :  That  it  happens  very  often,  but  has  ne- 
ver been  judicially  determined,  becaufe  it  is  fo  common  as  never 
to  be  queftioned. 

As  to  the  cafe  in  the  fixchequer  Chamber  of  {a)  Holborn  y.  Bab^  («)  %  Bn>.  Psr« 
htngtotiy  we  arc  aflured,  that  judgment  was  revcrfed  upon  another  ^^  V^      ^ . 
point,  whether  a  challenge  was  well  allowed,  and  the  other  ob-  **    "*•  P*      ^ 
je£lion  only  mentioned  by  one  of  the  Judges. 

Since  therefore  the  precedents  are  with  the  prefent  cafe,  and 
the  thing  reafonable  in  itfelf,  and  the  IherifT  may  as  eafily  know 
how  to  deliver  pofleflion  of  mountain,  as  of  a  carve,  or  an  ox - 
gang ;  we  are  all  of  opinion,  that  an  eje6lment  will  lie  for 
mountain  in  Ireland^  and  confequently  the  judgment  muft  be 
affirmed  (i). 


(1)  Fidi  Cottingbam  V.  King»  known  in  England,  was  affirmed 
where  a  verdidl  in  ejedment  for  upon  error  from  the  court  of  K.B. 
land  by  (everal  defcription»  un-    in  Ireland.     1  Burr,  623. 
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Thomas  Zor// Parker,  Chief  Jujlice. 

Sir  Littleton  Powys,  Knt.^ 

Sir  Robert  Eyre,  Knt.         \jufticcs. 

Sir  John  Pratt,  Knt.  J 

Sir  Edward  Northey,  Knt*  Attorney  General. 

Sir  William  Thompfon,  Knt^  Recorder  of  Lon- 
don, Solicitor  General. 


Dominus  Rex  xerfus  Inhabitantes  de  Weft  wood. 

'W^  ^^f  The  complaint  T  N  an  order  of  removal  the  complaint  was  recited  to  be  to  one 
anay  be  to  one  J^  juftice  Only,  but  the  Ordering  part  is  by  two  jufticcs ;  and 
def*of*reiiK)vti*  this  was  held  good.  Then  exception  was  taken,  that  there  was 
muft  be  by  two.  no  adjudication  of  the  place  to  which  he  was  removed  being  lits 
ci^  f  s!tt*Md  ^**  '^8*^  fettlcment,  but  only  «  JVe  order  him  to  be  removed  to  A. 
Rem.*No.  107.  "  OS  the  place  of  his  loft  legal  fettlement**  And  for  this  fault  the 
p.  80.  s.  c.  order  was  quafhed. 
cited  And.  239. 

Dominus  Rex  verfus  Loggen  et  Froome. 

A  prerogative  TNdiftmcnt  againft  defendants  for  extortion,  fetting  forth,  that 
probate  when  J^  the  defendant  Dr.  Loggen  being  Chancellor,  and  the  other 
tiicrearenoiw*  defendant  rcgiftcr  of  the  bifhop  of  Sarum,  did  force  one  Thonuu 
void,  but  only  Hollterj  cxecutor  of  the  will  of  Mary  Aljlon^  to  prove  the  laid 
toioable.  will  in  the  faid  bifliop's  court,  uhi  they  bene  fciebant  that  the  faid 

will  had  before  been  proved  in  the  prerogative  court  of  Canterbury^ 

and 
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aiid  by  reafon  thereof  they  extorftve  extgehant  of  the  faid  Thomas 
Hollier  40  /•  On  not  guilty  pleaded  there  was  a  verdifl  for  the 
king)  generally. 

The  defendants  now  moved  in  arreft  of  judgment,  and  offered 
feveral  exceptions,  relating  either  (i)  to  the  merits,  or  (1)  co 
the  form  of  the  indidiment. 

As  to  the  merits  two  things  were  infilled  on ; 

i^.  That  it  not  appearing  there  were  any  bona  mtaKlia^  the 
prerogative  probate  was  ipfofacfo  void,  and  confequently  the  will 
ought  to  be  proved  before  the  defendant  Loggen^  the  teftator 
dying  in  the  diocefe  of  Sarum.  iJfyy  Admitting  it  not  void,  but 
only  voidable,  yet  the  prerogative  court  having  proceeded  in  a 
matter  wherein  they  had  no  jurifdiftion^  that  ihould  not  hinder 
the  court  of  Sarum  from  proceeding  in  a  matter  within  their  ju- 
rifdidion. 

As  to  the  firft  point )  before  the  douiifel  had  gdne  far  in  their 
argument  the  C.  J.  flopped  them,  and  declared,  that  it  was  not 
now  to  be  contcfled,  having  been  often  fettled,  that  fuch  prero- 
gative probate  is  not  void,  but  only  voidable.  To  which  the  reft 
of  the  court  agreed. 

t.  They  held  that  this  voidable  probate,  being  the  a£l  of  the 
fuperior,  had  fo  far  taken  away  the  power  of  the  inferior,  that  he 
could  not  exercife  his  jurifdi£lion,  till  that  voidable  probate  was 
avoided  ( I  )• 

Then  it  was  utged  for  Dr.  Lcggen^  that  in  this  cafe  he  aded  as 
a  judge,  and  therefore  was  not  indi£lable  for  an  error  in  his  judg- 
ment. Sed  per  Parker  C.  J.  In  this  cafe  he  did  not  a£l  as  a  judge 
between  party  and  party,  but  was  only  to  determine  whether  he 
fbouM  have   fuch  fees  or  not ;  and  that  rule  extends  only  to 


(1)  But  in  Sir  J^hn  NtJhmmH  pronounced  nali  and  void  by  the 

cafe,  8  C0. 1 3  5.  it  was  refol ved ,  that  eccleiiaftical  j udge,  the  court  will 

if  a  prerogative  admioiftration  be  intend  it  void  ab  initio  for  caufes 

(rantedby  cheafehbiihop,andthen  not  appearing  to  them.     a.  Be- 

one  be  gran  ted  by  the  ordinary,  and  caufe  adminilTration  being  bat  an 

the  picrogative  acuiiniftration  be  tuthorlcyj    it  may  cooimence  in 

afierwards  repealed,  the  admini-  futuro^  and  therefore  fhall  be  fuf- 

ftraticn  granted  by  the  ordinary  pcnded  till  the  former  be  repealed, 

before  the   repeal,   is  good.     i.  f^tde    alfo     Dyer    377.    //.    46. 

Bccaufe  the  prerogative  cne  being  2  BrovjuL  1 19. 

G  2                                        judges 
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judges  in  courts  of  record,  and  not  to  minifterial  oilicers,  as  wa^ 
(a)  Saik.  19.      refolved  in  the  cafe  of  jf/hby  v.  tFhite  (a). 

6  Mod.  45. 

0 15*4«  •   •        rpj^^  exceptions  to  the  indictment  were  many. 

Fir/li  For  that  it  only  alledged,  that  the  defendants  btmfciebanf 
that  die  will  had  been  proved  before  in  the  prerogative  court  -, 
whereas  they  fhould  have  (hewn,  that  it  appeared  judicially  before 
them.  For  otherwife  this  is  no  more  than  indi£ling  a  judge  for 
giving  fentence  on  one  fide,  when  a  matter  not  appearing  to  him 
would  have  inclined  him  to  the  other. 


t7S] 


To  this  it  was  anfwered,  that  he  could  not  well  know  it,  unlefr 
it  appeared  under  feal ;  and  this  being  after  a  verdi£l  the  C.  J. 
faid  he  would  intend  it  fo,  and  in  fa£t  the  fecond  probate  was 
affixed  to  the  fame  copy  as  the  firft. 


juilices  of  peace  Secondly^  Another  exception  was,  that  this  was  an  indiAment 
have  jurifdiaion  at  feflions,  and  the  juftices  have  no  jurifdiftion  as  to  extortion. 
^ComV\'  til  ®"^  ^^^  ^^®  likewife  over-ruled,  for  their  commiffionhas  init 
jMftice  (6/35.)  the  word  eKtorftonibm.     3  Injl.  149. 

thirdly.  For  that  the  indi£lment  had  not  alleged  wliat  ^iras  tbe 
juft  fee ;  fo  rton  cotiftat  that  the  defendants  were  guilty  of  ex- 
tortion. Sed  p:r  Parker^  it  matters  not  whether  40  x.  was  the 
ufual  fee  for  probate,  fince  in  this  cafe  the  defendants  had  no  tide 
to  any  fee  at  all. 

Salle*  %%%.  Fourth  exception.     The  defendants'  offices  are  diftind ;  and 

what  might  be  extortion  in  one,  might  not  be  fo  in  the  other; 
and  therefore  the  indi£lment  ought  not  to  be  joint ;  as  two  can- 
not be  jointly  indided  for  exerciGng  a  trade  without  ferving  an 
apprenticcfliip.  Etper  Parker  C.  J.  This  would  be  an  exception, 
if  they  were  indided  for  taking  more  than  they  ought ;  but  it  is 
only  againft  them  for  contriving  to  get  money  where  none  is  due. 
And  this  is  an  entire  charge.  For  there  are  no  accefTories  in  ex* 
tortion,  but  he  that  is  aflifting  is  as  guilty  as  the  extortioner ; 

SalJt«  334.  595«  as  he  that  is  party  to  a  riot^  is  anfwerable  for  the  z&  of  the 
others. 

Eyre  J.  doubted  whether  the  hefiefdehant  was  fufficient.     Arid 

S  Mod.  129.       quoted  a  cafe  where  habens  notitiam  that  he  was  ele£!ed  conftable, 

was  held  ill.     But  as  tt)  the  merits,  and  all  the  other  objc£lions, 

the  court  were  unanimous.     Sed  adjournatur  as  to  tliis  laft,  and 

to  conCder  what  puniflimcnt  to  inflidl  on  the  defendants. 

I  N.  B. 
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N.  B.  In  the  argument  of  this  cafe  this  diftinaion  was  taken  P«^»^^«^- 
and  agreed  to  on  all  hands  j  that  a  probate  by  the  dioccfan  in  the  voi<Ublc,  8  Co. 
cafe  of  bona  mtainUa  is  void,  but  a  prerogative  probate  when  there  135-  *. 
are  no  bona  notalnlia  is  only  voidable.     Vide  Mod*  Caf.  146.    And 
A£cb.   1    Geo.    CGttinghamx.  Lofius  {a).     P^rit^r  C.  )•  took  this  ^^^  ^Mod.«7a. 
diftbaion.     5  Cb.  30.  a.  (2)  butnotS.p, 


(2)  Fide  z\(o  Moor  153.     Hoh.  455.     Moor  693.   S.  C.   it  was 

185.     Vent.  474.   Burn,  Ecc.  Law  held  that  the  admlDiftration  is  void 

184.  4th  ed«     Gfb/.  472.     But  in  in  both  caicj. 
Pmghi^n  V.  Smeathvjick^  Cro,  El:z» 


Dominus  Rex  ver/ur  Munnery.  C  7^  ] 

A  Writ  de  excommunicato  capiendo  was  quaflied,  being  only  for  Excem*  cap* 
not  appearing  to  anfwer  certis  articulis  atumit  fuafalutem  J^JalUT'^**''*" 
marumque  correBionem  coHcernentibus*  Ante  43. 

Butler  verfus  Malifly. 

CASE  upon  a  promiflbry  note.     And  the  declaration  fet  Note  to  pty 
forth,  that  tlie  defendant  and  another  did  conjunBim  vel^^^^^^]^ 
divlftm  promife  to  pay,     Detnutrer  inde.     And  for  the  defendant  declared  upoiu 
it  was  infilled,  that  the  aclion  fliould  have  been  brought  againft 
both.     £t  per  Parker  C.  J.  ,  The  plaintiff  might  have  brought  it 
againft  either  or  both,  for  he  had  his  ele£lion.     If  the  adion  had 
been  againft  both,  he  ftiould  have  declared  as  he  now  does  ;  but 
that  is  not  right  in  the  aftion  againft  one  only.     For  he  ftiould 
have  declared  generally,  that  this  defendant  by  his  note  promifed 
to  pay,  and  a  fevcral  note  by  two  would  have  been  good  evi- 
dence.   As  where  there  are  feveral  obligors,  and  one  only  is  fued, 
no  mention  is  made  in  the  declaration  of  the  other  obligors. 
Suppofe  the  note  had  been  to  pay  50  /.  or  100  /.  the  plaintiff  is  »  Sid.  189. 2384 
intitled  to  either,    but  uncertain  which  till  he  has  made  his 
eleftion ;  for  he  that  fpeaks  in  the  disjun£live  fays  true,  if  either 
member  of  the  disjunftive  be  verified  ;  whereas  he  that  fpeaks  in 
the  afErmative,  affirms  both  parts  to  be  true  (i). 

The  plaintiff  prayed  leave  to  difcontinue  on  payment  of  cofts, 
which  was  granted  ;  and  at  another  day  moved  that  he  might 
change  his  rule,  to  one  to  amend  on  payment  of  cofts,  but  this 
laft  motion  was  denied. 


{\)RfJ.z<x,lx\0'i't7igtonv.Neale^     '544'      Sed  njide   Rees  v.  Ahbai^ 
ftficr  verdidl,/>^,  819.  Ld.  Rnjm.     Cowp,  832.  both  cafei  over-ruled* 

G3 
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Whether  a  man 
u  an  attorney  or 
pot  muft  be  tried 
by  rtcoxdf 


m  J 


Forller  verfus  Cale. 

IN  cafeyc/r^j^nij^/ the  defendant  pleads,  that  he  is  an  attor« 
ney  of  this  court,  in  abatementj  and  that  he  ought  to  be  fued 
as  a  privileged  perfon.  The  plaintiff  replies,  that  he  is  not  an 
attorney,  and  concludes  to  the  country ;  to  which  the  defendant 
demurs.  Et  per  Whitaker  he  ought  to  have  concluded  to  the 
record.  Raft.  Ent.  6iO«  Jfton  347.  Tbompfon  4,  2  Jidodm 
Caf.  io6* 

Jgar  contra.  Thofe  entries  are  where  the  privilege  of  C.  B.  ^iras 
pleaded,  which  differs  from  this  court ;  for  there  is  a  regular  re- 
cord kept  of  the  attornieS|  and  they  muft  be  forejudged,  before  they 
can  be  arrefted :  whereas  here  the  remedy  againft  attornies  is 
fpeedier  than  agatnft  other  perfons,  for  the  firft  proceeding  is  a 
bill  left  in  the  office,  and  after  a  rule  to  plead  the  plaintiff  n^ay 
fign  his  judgment. 

The  court  inquired  of  the  fecondary,  who  informed  them,  that 
anciently  there  were  rolls  kept  of  the  attornies ;  but  fince  the 
ftamp  aft  tliat  method  has  been  difufed,  and  a  book  ftamped; 
and  die  names  entered  in  that.  And  fVhitaker  faid  that  on  the 
trial  of  the  affize  for  the  office  of  chief  clerk  the  rolls  from  Ed^v. 
3 ,  were  produced.  Et  per  Curiam :  The  book  which  is  new- 
kept  muft  be  taken  as  minutes  in  order  to  make  up  the  record, 
^nd  it  is  a  warrant  to  the  proper  officer  for  that  purpofe,  and 
whenever  they  are  wanted  they  may  be  made  up.  Let  that  be 
done  regularly  for  the  future.  In  this  cafe  the  plaintiff  ihould 
have  concluded  to  the  record,  for  no  man  can  be  an  attorney  but 
by  the  afl:  of  the  court,  and  that  aft  muft  appear  by  the  record, 
for  we  will  not  go  to  a  jury  to  inquire  intp  our  own  aft.  When  an 
attorney  is  ftruck  out,  the  rule  is,  quod  extraponatur  e  rotub 
^ttortf  et  clericorum  hujus  cut'*  Judii?  quod  til/a  cajfetut^ 


9  SefT  Ci.  p. 
224.  No.   1x7. 

I.e. 

Certificate-men 
not  removeable 
till  a£kuilly 
chargeable. 
So  held  Mich. 
5  Geo.    PAtifhes 
of  Brecon  and 
f  Mod.  ^af.  51. 


Between  the  Pariflies  of  Teelby  and  Willerton, 

TH  E  juftices  remove  a  certificate  woman  being  likely  to  be- 
come chargeable*  Et  per  Curiam  :  By  8  ^  9  W.  3.  f.  30. 
(he  is  pot  removeable  till  (he  a^ually  becomes  chargeable ;  and  the 
order  was  quailied.  In  another  order  the  juftices  adjudged,  that 
a  perfon  may  become  chargeable.  Et  per  Curiam  :  This  is  not 
fufficicnt,  for  the  ftatute  only  enables  the  juftices  to  remove  pcr- 

Eaftwoodhay.    So  Salk.  530.    Aiaj  htcomt  cbargeabU^  Ul  in  an  order  of  remoYalt 
Salk.491. 

fpns 
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fons  likely  to  become  chargeable,  for  a  man  of  the  greateft  eftate 
ma]r  poflibly  one  time  or  other  become  chargeable,  though  it  is 
veiy  unlikely ;  and  is  fuch  a  perfon  removeable  ?  There  is  as 
much  difference  in  this  cafe  between  may  and  likely^  as  between  a 
pofllbility  and  a  probability. 


Domimis  R^  verfus  Turner. 

TH  E  defendant  being  afiefled  towards  the  poor's  rate  for  Vicar  ckufetbie 
his  tithes  as  vicar,  appealed  to  the  feffions,  where  he  is  ^^f^'t"^' 
abfolutely  difcharged.    Et  ptr  Ctsriam  :  As  vicar  he  is  chargeable  *  ^*  ^*^ 

by  43  Eiiz*  and  the  feOions  has  only  power  to  moderate,  but  not 
difcharge.     And  the  order  of  feflions  was  quafhed  ( i }  • 


(l)  Fide  Hofkuu*$  cafe,  3  ICe^.  25;. 

Vandeput  verfus  Lord«  T  78  1 

Covenant  by  the  plaintifF  as  aiEgnee  of  an   executor  of  an  •nmtee  of  re- 
aflignee  who  by  many  me/ne  affignments  came  to  the  poflef-  ▼crfion  before 
fion  of  a  reverfionof  a  term  of 'years  granted  in  1624,  by  the  caimoibrirgcQ- 
merccrs*  tompany,  referving  rent ;  and  fets  forth  the  leafe  by  Ycnant  without 
them  made,  that  the  leflee  made  an  under-leafe  for  a  lefTer  term,  attornment^ 
wherein  the  leflee  covenanted  to  leave  the  premifles   in  repair,  Se/li/e^e ctiCe 
and  that  then  the  firft  leflee  granted  the  reverfion  to  ^.    who  of  Woodward««/ 
granted  it  over,  till  it  came   to  the  plaintiff,  who  as  aflignee  of  JJ*^'^^^*^ 
that  re\'erfion  brings  covenant  againft  the  defendant  as  aflignee  of  b.  r.  ^which  it 
the  fccond  leflee,  the  under-leafe  being  expired,  and  afligns  the  ^orc.y  put  Ui 
breadi  m  not  leaving  the  premifles  in  repair.     Judgment  by  de-  whci'e'ftfi^l^faid, 
fault,  et  htquiratur  de  dampnism  that  ih<-  grantee 

mij^hc  brit.g  co* 

Reeve  moved  in  arreft  of  judgment  for  that  the  plaintiff  had  not  debt  or  diftraUi 
ihewn  a  good  title  to  the  reverfion,  there  being  no    aftornment  before  attorn- 
fct    forth   on   the  firit   grant  to  A.    nor  on  any  of  the   me/ne  "'J^*^  ^ 
affignments.     And  he  put  the  quefl:ion  and  argued  upon  it,  whe-  Scd  n.  b.  ' 
thcrwhen  tenant  for  years  makes  an  under-leafe  for  a  lefler  term,  iharwa*  a 
and  afterwards  grants  the  reverfion,  it  pafles  without  attornment  j  vidT^  iol\ 
for  this  cafe  mull  be  confidered  as  at  common  law,  the  grant  be- 
ing made  Jong  before  the  late  ftatute.  In  Bro.  Ahr.  tit.  Attornment^ 
pi.  45.it  is  faid,  that  fuch  a  reverfion  will  not  pafs  without  attorn- 
caeut,  bjcaufc  of  the  attendancy  of  the  rent,  which  is  the  pre- 
fent  cafe.     If  the  ftatute  32  //.  8.  c.  34.  be  objected,  I  anfwer, 
l^at  die  flatute  only  gives  a  compleat  aflignee  the  action,  and  has 

G  4  no 
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00  operation  fo  as  to  make  good  his  title,  i  Inji.  11^.  a.  A 
grantee  by  fine  cannot  bring  covenant  without  attornipentj  ajbfr^ 
iiort  a  grantee  by  deed. 

Wmtaker  contra.  The  cafe  in  Bro.  was  before  32  H.  8.  fo 
that  what  was  neceflary  at  common  law  is  not  fo  fincc  that  ftatute. 

1  agree,  attornment  is  neceflary  on  a  fine,  but  why?  Becaufe 
the  conuzee  could  compel  it  by  a  quid  juris  clamai^  which  the 
grantee  of  this  rcverfion  cannot.  In  the  cafe  of  &ands  v.  Brcokes^ 
Mich.  5  W.  ^  M.  B.  R,  it  was  held  that  a  grantee  of  a  rcverfion 

P9b.  X77.  of  a  copyhold  without  attornment  might  maintain  covenant  againft 

leflee.  The  32  H,  8.  was  made  to  affift  ftrangcrs  to  deeds^  and 
therefore  fupplies  all  circumilances. 

But  further,  this  is  a  judgment  by  default,* and  aided  by  the 
ftatutc  for  the  amendment  of  the  law,  which  extends  all  the  fla- 
tutes  of  jeofailes  to  judgments  by  default,  in  the  fame  manner, 
as  if  tl.cre  had  been  a  verdi£l ;  and  no  body  can  fay  but  that  in 
this  cafe  a  vcrdi£b  would  have  cured  the  want  of  fetting  out  az) 
attornment. 

r  79  3  Rf^cve  replied,  The  cafe  of  a  grantee  of  a  copyhold  doth  not 

come  up  to  this,  for  copyholders  do  not  claim  by  deed,  but  by 
cuftom,  and  therefore  no  attornment  is  neceflary,  as  it  was  be- 
fore the  late    ftatute   upon  common   law  conveyances,  which  Is 
9  Mod.  Caf.  87.  the  pre  lent  cafe.     I  agree,  a  verdift  would  have  cured  this  de- 
xVent.  109.      fe£^^  becaufe  the  plaintiff"  could  not  have  had  a  vcrdift  unlefs  he 
•        '^^'         had  proved  an  attornment,  but  as  this  is  a  judgment  by  defaulti 
and  was  not  a  joefaile  before  4  &f  5   jinna,  c.    16.  that  ftatut^ 
can  have  no  relation  to  tliis  cafe. 

C.  J.  The  reafon  why  the  plaintiff  is  required  to  fet  out  an 
attornment  is,  becaufe  his  title  is  not  compleat  without  it,  as  a 
copyholder's  is.  The  32  H.  9*  gives  none  but  anafl[]gnee  this 
a£tion ;  it  doth  not  enable  him  to  be  aflignee,  but  only  as  fuch  to 
bring  an  aftion.  To  which  Po%vys  J.  agreed.  Et  per  EjreJ. 
the  32  if.  8.  is  out  of  the  cafe  ;  for  as  the  plain tifi^  is  not  a 
compleat  ^flignee,  we  mud  take  it  as  it  ftood  at  common  law, 
and  at  common  law  fuch  a  grantee  of  the  rcverfion  as  the 
plaintiff^  is  could  not  maintain  an  aftion  of  covenant.  Jones  Sir 
W'  Ml*  Jones  Sir  Tho,  217,  232.  Moor  527.  This  was  not 
a  jcofaile,  fo  not  helped  by*4  fsf  5  Antt^^  And  Pratt^  J.  faid» 
that  the  queftion  was  no  more,  than  whether  the  ftatute  32  H.  8, 
gives  the  a£iion  to  him  who  has  not  the  rcverfion,  for  without 
attornment  it  pafied  not.  For  thefe  reafons  the  judgi^ent  wa^ 
WFcftedt  *     •        ' 
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Lane  verfus  Santeloe. 
jIt  nifi  prius  in  Middlefez,  coram  King,  C  7* 

G  A  S  £  for  a  malicious  profecution  of  an   indictment  of  Diffe«ntAi* 
felony,  whereof  the  plaintiff  was  acquitcedj  was  brought  "*^  ****"• 
againft  the  profecutor  and  the  juftice  who  committea :  and  the 
jury  gave  200  /.  damages  againft  the  profecutor,  and  ao  /.  againft 
the  juftice,  and  the  C.  J.  dire£icd  the  verdid  to  be  taken  ac- 
cordingly  (f). 


(l)   LowfieU  V.  Bcnkcrop^  fofi.  910,  coroMy    Ld.  C.  J.   Raymond 
^oiUra,     Bull.  L.N.  P,  15. 


Weftbrooke  verfus  Strutvillc. 
Coram  King,  C.  J.  in  Middlefex. 

ON  Not  guilty  in  trefpafs  for  an  aflault,  the  defendant  gave  wife  defaa^ 
in  evidence  his  marriage  with  the  plaintiff,  to  encounter  «niy  n»y  brinj 
which  (he  proved  a  former  marriage  to  one  Wejihrooi^  who  was  ^Taulf  b^huf. 
alive  at  the  time  of  her  fccond  marriage.     Pro  defendente  it  was  band. 
inGfted,  the  plaintiff  ought  not  to  give  felony  in  evidence  to  fup-  ^^^«**  Bull,  I., 
port  her  action  j  but  this  was   over-ruled,  and  ihe  obtained  a    '    *  *'' 
verdi<^,  her  marriage  with  the  defendant  being  void  ab   ini^ 


( I )  But  in  an  aftion  fy  hufband     generel  ifTuc.     Dicketifon  et  ux'  v. 
and   wife,    the  defendant  cannot     Davis,  pe/l,  480. 
controvert  the  marriage  upon  the 


Strutvilje  verfus 


[«o] 


Coram  Parker  C.  J.  in  Middlefex. 


WH  E  R  E  a  woman  marries  a  fecond  hufband  living  the  ^'^^^  defaffo  a 
firft,  and  the  fecond  not  privy  j  as  to  what  {he  acquired  **"^*"^' 
fluring   the  cohabitation,   the  C.  J,  faid  he  would  cftcem  her  as 
a  fcrvant  to  the  fecond  hufband,  v*'ho  is  intitlcd  to  the  bejicfit  of 
}^f  Ubcur* 


8o  Hilary  Term  4  Geo.    - 

WUliams  verfus  Lady  Bridget  Ofbome. 
Brf^e  the  Delegates  at  Serjeants  Inn,  January  22,  17 17, 

Of^e^fuppleto.  ^HE  qucftion  below  was,  whether  Mr.  Wiinams  wm 
X  mariied  to  the  Lady  Bridget  0/borne\  the  minifter  who 
performed  the  ceremony  having  formerly  confefTed  it  extrajudi- 
cially, but  now  denying  it  upon  oath.  So  that  there  being  va- 
riety of  evidence  on  both  fides,  the  Judge  upon  the  hearing  the 
caufe  required,  according  to  the  method  of  ecclefiaflical  courts, 
the  oath  of  the  party,  which  the  civilians  term  the  fuppletory 
oath,  that  he  was  really  married  as  he  fuppofes  in  his  libel 
and  articles.  The  accepting  this  oath  (as  was  agreed  on  bo^ 
(ides)  lies  in  arbitriojudicisj  and  is  only  ufed  where  there  is  but 
what  the  civilians  efteem  ?^femip!ena probatio  \  for  if  there  be  plena 
prohatfOj  it  is  never  required;  and  if  the  evidence  docs  not 
yunountto  z/emiplefta  prohitiof  it  is  never  granted,  becaufc  this 
oath  is  not  evidence  ftriftly  fpeaking,  but  only  confirmation  of 
evidence  ;  and  if  that  evidence  doth  not  amount  to  a  femiplena 
probation  the  confirmation  of  it  by  the  party's  own  oath  will  not 
alter  the  cafe. 

Upon  admitting  the  party  to  his  fuppletory  oath,  the  Ladf 
Bridget  OJborne  appeals  to  the  Delegates.  So  that  the  queftion 
now  was  not  upon  the  merits,  whether  there  really  was  a  marriage 
or  not,  but  only  upon  the  courfc  of  the  ecclefiadical  courts,  whe- 
ther the  Judge  in  this  cafe  ought  to  have  admitted  Mr.  Williams 
to  his  fuplctory  oath,  as  a  perfon  that  had  made  a  femiplena pn- 
batiooi  that  which  he  was  then  to  confirm. 

The  quefiions  before  the  Delegates  w^re  two :  i.  Whether  the 
fuppletory  oath  ought  to  be  adminiftered  in  any  cafe,  to  enforce 
^ftmipUna  probatio  ?  2.  Admitting  it  might,  whether  the  evidence 
in  this  cafe  amounted  to  tl  femiplena  probation  fo  as  to  intitle  Mr. 
Williams  to  pray  that  his  fuppletory  oath  might  be  received  ? 

[81]  .  I,  As  to  the  firft,  it  was  argued  to  be  againft  all  the  rules  of 
the  common  law,  that  a  man  fliould  be  a  witnefs  in  his  own 
caufe.  It  is  not  allowed  in  the  temporal  courts  in  any  cafe  bttt 
that  of  a  robbery,  which  being  prefumed  to  be  fccret,  the  party 
is  admitted  to  be  a  witnefs  for  himfclf.  In  the  temporal  courts  no 
xnan  can  be  examined  that  has  any  iniereft,  though  he  be  no  party 
to  the  I'uit,  for  winima  exceptio  tollit  facrcmentum  juratoris*  Oo 
the  orlicr  I'.dc  many  authorities  and  precedents  were  cited  out  of 
the  civil  law,  to  prove  this  pradice  of  allowing  the  fuppletory 

02th* 
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oath.  And  therefore  the  court  held,  that  hj  the  canon  and  civU 
law  the  party  agent,  making  a  femiplena  probation  was  intitled  to 
pray  that  his  fuppletory  oath  might  be  received.     And  though  it  ^ 

be  againft  the  rules  of  the  common  law,  yet  tliis  being  a  caufe  of 
ecclefiaftical  conuzance,  the  civil  and  not  the  common  law  is  to 
be  the  ineafure  of  their  proceedings,  and  therefore  this  pra£licc 
being  agreeable  to  the  civil  law,  is  well  warranted  in  ail  caf<rs 
where  the  civil  law  is  the  rule  j  and  the  exercife  of  it  lies  in  ar^ 
bitrio  judidsm 

2.  It  being  therefore  eftablifhed,  that  apcrfon  msikwg/efnip/ffta 
probatio  is  intitled  to  his  oath ;  the  next  queftion  was,  what  is, 
according  to  the  notion  of  the  civilians  and  canon ifls,  zfetmpUna 
probatiom  With  them  it  was  argued  on  behalf  of  the  Lady,  that 
nothing  is  efteemed  as  a  ple/ia  probation  unlefs  there  be  two  poG« 
tivc  unexceptionable  witnciles  to  the  very  matter  of  faft,  as  to 
the  marriage.  That  a  fem'iplena  probation  which  is  tlie  next  de- 
gree of  evidence,  is  what  is  affirmed  by  the  oath  of  one  witnefs  as 
to  the  principal  fa£l,  and  confirmed  by  concurrent  circum- 
ftances. 

And  ijl^  It  muft  be  per  unum  Ujlem.  2d!yj  Evidence  that 
concludes  neceflarily,  and  not  by  prefumption.  3 ///y,  That  his 
no  prefumption  to  encounter  it ;  and  ^thly^  The  witnefs  muft  be 
hcntjla  perfona. 

That  matrimonial  caufes  require  the  greateft  certainty  j  and 
where  that  is  the  fole  queftion,  the  proof  ought  to  be  fuller,  than 
where  it  comes  in  by  incident,  as  on  granting  adminiftration. 

To  this  it  was  anfwered  on  the  other  fide,  thzt  Jcmipletia  pro^ 
hath  implies  no  more  than  wlut  the  tommon  lawyers  call  pre- 
fumptive  evidence ;  and  that  is  propeiJy  called  prefumptive  evi- 
dence, which  has  no  one  pofitive  witnefs  to  fupport  it,  but  re- 
lies only  on  the  ftrength  of  circumft»i:ice3.  And  when  there  is 
one  witnefs,  who  depofes  directly  to  the  principal  faft,  this  im- 
mediately ccafes  to  bear  the  name  of  prefumptive,  and  aflumcs 
tliat  of  pofitive  evidence.  And  that  which  in  the  temporal  courts 
palTcs for  pofitive  evidence,  is  the  fame  degree  of  evidence  with  r  82  ] 
the  pUna  probath  of  the  cauonilts  and  civilians.  The  fuppletory 
oath  does  ex  vi  Urmini  import,  that  there  has  been  no  one  pofi- 
tive witnefs  to  the  principal  fadl ;  and  he  that  demands  to  be  ad- 
mitted to  take  his  oath,  does  thereby  admit  that  he  has  producvd 
Ko  conclufive  evidence  to  the  point  in  iflue,  and  therefore  pars 
^pfofutigitur  GJJiclo  Ujiis. 

There  is  no  fixing  the  bounds  of  a  femiphnn  prohatio ;  for  in 
piany  cafes  circuiniiances  may  overbear  politivc  evidence,  and 

then 
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then  if  thore  circumftances  (hould  not  be  cftecmed  to  amount  to 
zfemiphna  prcbatio^  when  the  pofitive  evidence  would  exceed  it  j 
that  would  be  to  overthrow  the  pofitive  evidence,  by  that  which 
is  not  fo  ftrong. 

Scffiipkra  prohatlo  therefore  they  concluded  to  be,  that  dc^^cc 
of  evidence  which  would  incline  a  reafonable  man  to  cither  fide 
of  the  qucftion  \  and  implies  in  the  notion  of  ir,  that  a  pofitive 
witnefs  has  not  depofed  to  the  principal  fad.  And  in  this  cafe 
though  there  was  no  pofitive  conclufive  evidence,  but  only  fuch  as 
depended  on  circumllances,  as  confeflions,  and  letters,  and  un- 
ufual  familiarities  ;  yet  the  court  thought  it  amounted  to  a  fimi- 
plena  prohaiio^  and  confequently  that  the  dean  of  the  Arches  hzi 
done  right,  in  admittincj  Mr.  Williams  to  his  fuppletory  oathj 
and  therefore  they  difmifl'ed  the  appeal  with  15c/,  colls.  N.  B, 
Before  this  appeal  upon  the  point  of  the  gravamen^  the  Judge 
bclo\*'  had  ;:ivcn  fcntcnce  in  principrJi  in  favour  of  the  marriage, 
and  the  appealing  upon  tills  collateral  point  was  only  to  protracl 
the  lime.  To  obviate  this  the  court  of  Delegates,  inflcad  of  re- 
mitting the  c<\\\\<^  to  the  Arches,  retained  it  ad  injlaniiam  partis^ 
and  I  I  Drri-}?!hr  1718.  heard  it  upon  the  merits,  and  confirmed 
the  former  f^iitence. 


%^Jj.J^^  V.Tiat  ccftj  are 
to  be  giviTi.m 
frohibiiion. 
Fort.    347. 
S.  C.  cited 
Anun.  396. 


Hi- 
P. 


Sir  Harry  Haughton  vcrftis  Starkcy.     In  Scacc'. 

AFTER  judgment  fortlie  plaintiff  in  prohibition,  the  qucf- 
tion was,  what  cofts  ought  to  be  allowed,  the  ftatuteofS 
^9  W.  3-  '  *•  giving  cofts  /;/  fuiU  upon  prohibitions \  and  whe- 
ther they  Hiould  be  computed  from  the  firft  motion,  or  only  from 
the  declaration,  was  the  doubt.  Upon  fearch  it  was  found  to  be 
the  courfe  of  all  the  courts  (/a),  to  tax  only  from  the  time  of  de- 
claring, except  in  two  in  (lances.  Eads  v.  Jack/on^  B*  R.  2  Getf, 
(l)  Rep.  Pr.  in  and  {/>)  Brown  v.  Turner  ft  aP  in  C.  B>  where  they  were  allowed 
C.  B.  IT.  by  the  f^^^  ^he  firft  motion.     And  of  this  opinion  were  all  the  Judges, 

name ot  ;Ai//i  V.        „  _         -        .    ^  ,  a      •     n    t  rr-  •'      °,. 

as  Baron  Fortefaic  informed  me.  And  all  the  officers  were  di- 
re£ted  for  the  future  to  allow  the  cofts  of  the  firft  motion.  And 
afterwards,  H\L  \z  Geo.  B.  R.  inter  Snvetnam  et  Archer  (r),  it 
was  ftated  in  the  fame  manner,  and  agreed  to  be  the  uniform 
pradice  ever  fince  j  and  Paf.  l  Geo.  2.  between  Sir  Thomas  Burj 
and  Crofsj  the  fame  doubt  was  raifed  by  a  new  mafter,  and  the 
court  ordered  cofts  from  the  firft  motion  (i). 


{a)  Fort, 
but  not  S, 


Turner, 


(0  8  Mod.  738, 
|>utnocS.  P. 

i  83] 


(i)  pnfi.  1062.  and  Co/,  temp. 
HatiL  395.  S  C.  But  Bitten  ten 
y.ewhTnan^  Mich.  7  Geo.  1,  Rep, 
Prac,  in  C.  B,  21.  reports  that  it 
was   luiule   a  (landing  oi^Ie^-    in 


C.  B.  that  the  plaintiff  in  prohi- 
bition (hall  only  have  cofts  from 
the  time  of  making  his  rule  for 
the  writ  abfuluie,  et  'vide  Palmfi 
v.  H  illiarns,  Clerk  B times  130. 
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Dominus  Rex  verfus  Inhabitantes  de  Haughton. 

UP  O  N  a  fpecial  order  the  cafe  was  dated.  That  about  fire  s«verai  liirings 
years  fince  one  John  Evans  was  hired  into    the  parifh  of  and  renrices  foe 
haughton  from  AJb  JVednefiaj  to  Chrijlmas  ;  that  at  Clr^fmas  he  ^J^^^'^^^j^f 
went  home  to  his  father,  who  lived  in  another  parifli,  took  his  i  Sck  Ca.  p. 
clothes  with  him,  and  ftaid  a  week.     That  tlien  he  returned  to  *3^-  ^o.  im- 
Haugkiony  and  hired  himfelf  to,  and  fer\xd  the  fame  mailer  eleven  J.^     jJtJs.Q, 
months.     Then  he    went  home  again  to  his  father  for  a  week, 
and  returned,    and   was   hired   and   ferved   the   ftime   mafter 
other  eleven  months.     That  then  by  agreement  between  the 
mafter  and  him,  and  to  avoid  a  fettlcment  in  Haughton^  he  went 
home  to  his  father  for  a  week,  and   afterwards  ferved  the  fame 
mafter  for  five  weeks.     And  there  being  fo  many  hirings  and  fer . 
vices,  the  juftices  adjudge  the  fcttlement  in  Haughtcn. 

Denton^  Reeve  and  Foley  moved  to  quafh  this  order,  there  be- 
ing no  adual  hiring  and  fervicc  for  a  year,  both  which  the  ftatute 
of  3  (sT  4  ST.  bf  M.  c^  11.  requires.  MicL  9  Ann,  Parcch.  Rud^ 
pwicke  V.  Dunfole^  Salk.  535.  there  was  a  hiring  for  a  quarter  of 
a  year,  and  afterwards  for  half,  and  then  for  another  half  year, 
and  a  fervicc  for  all ;  hut  this  was  held  to  be  no  fettlement.  //if/. 
10  If.  3.  Parochm  Overton  v.  Steventon  (i),  there  was  a  hiring 
and  fervice  for  half  a  year,  then  a  hiring  for  a  whole  year,  and 
a  fervicc  for  half;  and  this  was  held  to  be  a  hiring  and  fer- 
vicc for  a  year,  and  the  fettlcment  in  that  parifh.  So  Pa/[  1 
Geo.  B,  R.  Rex  v.  InhMtantes  de  Brightwell  in  Berks  (2),  there 
was  a  hiring  and  fervicc  from  three  weeks  after  Michaelmas  1 712. 
to  Michaelmas  i'Ji'i*  then  a  hiring  to  the  fame  mafter  for  a  year, 
isnd  a  fervicc  for  eleven  months,  and  thcfc  two  hirings  and  fcr- 
vices  were  held  to  gain  the  fcrvant  a  fettlement.  Paf.  i  Geo, 
Paroch,  Pepper  Harrow  v.  Frencham  (2)9  a  hiring  and  fervicc 
from  3  Oilober  to  Michaelmas^  and  the  fcrvant  at  the  matter's  re-* 
queft  ftaid  fo  long  after  as  brought  the  year  about ;  but  this  was 
held  no  fettlement.     Mich,   1 2   Ann,  Paroch.  Horpam  v.    &htp^ 


(1)  EujtJS^  C.  549.  Fort,  fame  way.  But  in  Ca/.  of  Sett. 
;?i6.  I  LJ.  Raym.  426.  Sett,  and  Rem,  No.  80.  p.  56.  the  faft 
c.</  Rem.  255.  pL  295.  3  Salh,  "  that  the  fcrvant,  at  the  mailer's 
257.  12  Med.  224.  But  all  requefl,  (laid  fo  lung  after  as 
inaccurate  except  the  firft.  brought  the  year  about,"  is  omit- 

(2)  Foky  154.  10  Mod.  287.  ted,  and  it  is  faid,  that  it  was 
I  'ifff.  Ca.  92.  S.  C.  adjudged  a  fetilement  upon   the 

(3)  Foley  135.  10  Mod.  293.  ground  that  this  was  a  fraudu- 
P'ft.  322.  report  this  cafe  in  the  lent  hiring  to  evade  the  l^a:ute. 

ley 
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ley  (4),  there  was  a  hiring  from  19  Penary  to  May  tide  from 
thence  to  Ladyday^  then  to  May-tide  again,  then  to  Lady-daj^ 
and  then  to  the  next  May-tide ;  but  there  being  no  contrafl  for  2 
year,  the  court  held  it  no  fettlement. 


[84] 


Hawkins  contra.  A  fervant,  whilft  fuch,  is  not  remcreable  bj 
any  zGt,  when  a  man  is  hired  for  a  year  in  one  parifb,  and  ferrcs 
the  laft  quarter  with  his  mailer,  who  removes  into  another  pzn&i, 
yet  the  fervant  gains  a  fettlement,  as  has  been  adjudged,  not- 
withftanding  the  aft  fays,  a  tiring  and  Jerviie  for  a  year  in  any  pa- 
Br  31  Ceo.  *.  r'l/b.  Mich.  I  Geo.  Paroch.  St.  George  r.  St.  Catherine,  where  the 
midce"boaiid  ^^^^^  removed  at  half  a  year's  end.  The  ftatute  fays,  appren- 
br  any  deed,  tices  bound  cut  by  indenture  \  and  yet  it  has  been  extended  to  thofe 
vising,  or  coii^  bound  out  by  deed  poll.  So  the  (latute  of  Glouce/ler  as  to  waftc 
legiUy  ft^ped,  ^'^^  ^ttn  extended  beyond  the  letter,  rather  than  it  (hould  be 
suns  a  fettle-  evaded.  In  the  prefent  cafe  it  plainly  appears,  that  this  wa$» 
mcnt,  aidwugh  contrivance  from  the  beginning  to  exempt  this  parifli,  by  fendm^ 
Fi^gtntetQ  xd. '  J^™  away  at  eleven  months  end. 


tdit'wt^ 


Foley.  He  needed  not  to  go  away,  to  avoid  that  which  he  coulil 
not  have  gained  by  ftaying. 

C.  J.  This  is  plainly  a  defign  to  fave  this  paridi,  and  I  fup- 
pofc  all  the  parilhioners  have  agreed  never  to  hire  any  fervant  for 
a  year.  The  ground  of  the  ftatute  relating  to  fcrvants  was  thaf 
a  perfon  who  had  ftrength  of  body  enough  to  hire  himfelf  out  for 
a  year,  would  when  tliat  year  is  expired  be  atle  to  fupport  him- 
felf; and  the  fame  reafon  holds  in  the  cafe  of  apprentices.  lam 
afraid  we  cannot  interpofe  in  this  cafe,  but  it  is  proper  the  legiila- 
tUre  fhould. 

Praft  J.  We  muft  take  the  law  as  it  {lands,  and  follow  former 
refolutions ;  for  the  fellions  have  ever  fince  for  the  moft  part 
a^led  purfuant  to  thofe  refolutions  ;  and  if  we  (hould  do  other- 
wife,  it  will  introduce  the  utmoft  uncertainty  and  confufion  ;  and 
little  refpeft  will  be  paid  to  our  judgments  if  we  overthrow  that 
one  day,  M'hicli  wc  rcfolved  the  day  before.  The  ftatute  exprefsly 
requires  a  hiiing  and  fcrvice  for  a  year;  and  it  is  admitted  th^tii 
there  was  but  one  hiring  and  fervice  for  eleven  months,  that 
would  give  no  fcrtl^mcnt ;  and  why  any  fubfv:quent  hirings  of  the 
fame  nature  (hould  pin  him  one,  I  cannot  imagine.  The  roafcn 
of  hiring  fcrvants  at  tirft  for  eleven  months  only  is,  becaufe  the 
fervant  may  pruvc  idle  and  good  for  nothing,  and  the  aufter,  as 
a  prudent  jnan  ou^^lit  to  do,  avoicU^  brin}^i.:g  a  charge  upon  tlie 
pariih,  tiil  l;c  hab  hdA  experience  ol  the  ciiigence  and  fiiioiityof 


bit 
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his  fenrant :  and  when  he  has  had  eleven  months  experience  of 
his  diligence  and  fidelity,  then  if  he  hires  him  a  fecond  dmCf 
that  is  grounded  upon  his  good  fenrlce  during  the  former  hiring, 
but  dill  the  fecond  hiring  muft  be  as  full,  as  if  the  firft  hiring 
were  out  of  the  cafe,  and  if  the  firft  hiring  were  out  of  the  cafe, 
dien  the  fecond  would  ftand  in  the  fame  parity  of  reafon  with 
what  I  mentioned  before,  a  fingle  hiring  and  fervice  for  eleven 
months,  which  it  is  agreed  will  give  no  fettlement. 

If  there-was  any  fraud,  the  juftices  fliould  have  examined  into      [  85  ] 
it.    We  cannot  judge  oif  the  fa£l,  but  the  law  upon  the  fad.  SeeSmr,  Sat. 
I  FffU.  310.     Demand  and  refufal  is  evidence  of  a  converfion  to  ^*^^^^' 
a  jury,  but  not  to  the  court.     1   Roll.  Ahr.  523.     10  Co.  56.  *' 
Bch^  187.   I    VenU  401.     I   SiV/.  127.     Hutt.  to.     Salk.  531. 
If  that  cafe  of  the  pariflies  of  Overton  and  Sieventon  was  open 
again,  I  fliould  not  readily  go  into  that  opinion* 

The  court  took  time  to  confider  of  it,  and  at  the  end  of  the 
term  they  held,,  that  as  the  law  now  ftands,  the  feveral  hirings 
and  fervices  that  were  Rated  could  give  no  fettlement.     They  * 

faid  it  would  be  dangerous  to  depart  from  the  (a)  words  of  the  fta-  («}^^/^.i43. 
tutc,  and  if  they  once  did,  they  fliould  never  know  where  to  ftop.  ^*  ^*  "•  **'«^- 
Wherefore  the  order  was  qualhed. 


Eafter  Term 

4  Georgii  Regis,     In  B*  R* 


Sir  John  Pratt,  KnL  Lord  Chief  Jujiicc. 
Sir  Littleton  Powys,  JT/i/.  -j 

Sir  Robert  Eyre,  Knt.  KjufticeiA 

Sir  John  Fortefcue  Aland,  Knt.      J 
Nicholas  Lechmere  Efquire^  Attorney  General. 
Sir  William  Thompfon,  Knt.  Solicitor  General. 


Memorandum :  This  term  the  Lord  Chief  Juftice  Parker 
was  made  Lord  Chancellor,  and  Mr.  Juftice  Prati 
fuccceded  him  as  Chief  Juftice,  and  Mr.  Baron  For- 
tefcue came  ddwn  into  the  King's  Bench,  and  was 
fuccecded  by  Sir  Francis  Page  the  King's  Serjeant, 
and  Sir  Edward  Nortbey^  Knt,  was  removed  from 
being  Attorney  General,  and  Nicholas  Lechmere^  Ef- 
quire,  was  made  Attorney  in  his  room. 


Anonymous. 

5.jii/<y  »  day  in  TH  ^  ^  ^^^'  ^^^  returnable  30th  January ^  and  the  bail-bond 

rule*,  unlefs  the     i     afligncd  the  4th  of  February ^  between  which  and  30th 

sl^63uu*         J^^^^n  a  8tmday  happened.    Et  pet  Curiam  :  It  is  well  afligncd, 

for  Sunday  is  to  be  reckoned  as  one  of  the  four  days  (there  being 

no  more  allowed  in  aftions  laid  in  London  or  Mddlefix  { i ).   And 

lo 


U)  But  if  the  fourth  day  be     fignabic  till  Tifxzr  MemUty.   Studfcf 
Smm^aj,  the  bail  bond  is  nut  af-     v.   Stmt,   /^.    782.      Bmlicci  v. 


UnscU^ 
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fo  it  IS  in  rules  to  plead,  except  the  firft  or  laft  day  happen  upon 
a  Sunday  \  with  this  difference,  that  if  the  rule  be  given  upon  a 
Sunday  it  goes  for  nothing,  but  if  it  expires  upon  a  Sunday ^  the  de- 
fendant has  all  the  next  day  to  plead  in. 


Lincoln^  poft.  914.  and  \t  the  until  fuc  days  after  the  return  of 
adion  be  laid  in  any  other  county  the  writ.  Imp.  Pra£l.  K,  £m  14.8. 
or  city,  the.  bond  is'UOt  afligaable     i  Cramp.  Fracl,  75. 

Lanquit  verfus  Jones. 

TH  E  Sheriff  returned  to  TLferifaciaSy  that  the  defendant  is  Rule  on  b!fliop'i 
cUricus  beneficiaius  nullum  hahens   la'icum  feodum  within  his  executor  to  re- 
bailiwick  -,  whereupon  2^  fieri  facias  de  bonis  ecclejlrjlicis  ifTued,   di-  S7'.'^w7J''' 
reeled  to  the  late  bifhop  oi  Sarum  in    one  caufe,  and  in  an otj-cr /::/;•«. 
between  the  fame  parties  dire£led  to  the  pre  fen  t  bifhop.     And 
upon  affidavit  that  the  debts  were  levied  thcreupoji,  the  court 
made  a  rule  upon  the  executors  of  the  firft  biflioo,  to  return  the 
firft  writ,  and  upon  the  now  bifliop  to  return  the  I'ccond. 


Drake  verfus  Taylor. 

TH  E  vicar  libels  for  titlies  of  turnips,  and  lays  his  title  to  where  the 
them  by    prefcription    and  endowment.     The  defendant  qucftioais,whe- 
pleads,  that  there  is  a  redlory  impropriate,  and  that  time  '^ut  of  ^^"^^^^Yc  in-^ 
mind  the  rcftor  has  taken  tithes  of  turnips.     And  laffc  term  he  titled  to  thhet, 
moved  for  a  prohibition  pro  dfeclu  tric.thnisy  and  obtained  a  rule  "^  proiiibitiott 
nlft.     And  now  Reynolds  Serjeant  came   to   fluw  caufe  againil  a 
prohibition,  for  that  turnips  are  a  late  improvement  in  Norfolk 
(where  the  matter  arifes)  and  quoted  2  Roll.  Abr.  310.  Z.  k^.  i, 
2.    And  where  the  matter  is  originally  of  ecclefiaflical  conuzance 
uamixt  with  any  temporal  ingredient,  no  prohibition  lies.     The 
Ticar  ispr/iw/iyir/V  intitled  to  nothing,  imlefs   h^  ihews   a  right 
either  by  prefcription  or  endowment.     Thefe  endowments  are  of 
an  ecclcfiaftical  nature,  and  fo  is  the  extent  of  them.     For  anci- 
ently and  until  the  ftatutes  of  15  -R.  2.  c.  6.  and  4  //.  4.  c.  12. 
the  ordinary  endowed  the  vicarage  at  l>is  difcretion.  In  2  BroivnL 
36.  it  is  faid  and  agreed,  tliat  if  there  be   a  parfona^e  impro- 
priate, and  a  vicarage  endowed,  and   there  be  any  diflcrencc  be- 
tween them,  it  (hall  be  tried  and  determined  by  the  ordinary.  In 
Scaccario  et  in  C.  -ff.  this  probition  has  been  denied. 

Torle  contra.  That  rule  which  has  been  laid  down,  will  not  be 
infifted  upon  now-a-days,  for  the  clergy  will  not  pretend  to  be 
exempted  from  the  temporal  jurifdidion  merely  becaufe  they  arc 

Vol.  I,  H  ccclc- 
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ecclefiafticks.  But  ia  this  cafe  both  parties  are  not  ecclefiafticb, 
for  the  libel  is  agaiad  the  paiiihioner,  and  it  lays  a  cuftom  which 
is  denied  and  muft  be  tried,  and  that  has  always  been  good  ground 
for  a  prohibition.  We  do  not  pray  it  for  dcfcdl  of  jurifdi£iion, 
but  want  of  trial  of  the  prefcription,  which  is  what  the  vicai 
grounds  himfelf  upon  in  making  his  title  to  the  tithes ;  and  the 
queftion  is  not  upon  the  endowment^  though  I  admit  the  pre- 
fcriptioa  fuppofes  an  endowment. 

C.  J.  Though  both  parties  arc  not  ecclefia (licks,  yet  the  thing 
in  controverfy  belongs  either  to  one  ecclefiaflitk  or  another,  for 
cither  the  reftor  is  intitled  to  the  tithes  or  the  vicar^  and  what 
matter  is  it  to  the  parilhioner  who  has  them  ?  for  he  can  only  p;iy 
them  to  one.  This  is  properly  a  difpute  what  belongs  to  the 
vicar  upon  the  endowment,  and  that  evidence  which  will  intitle 
h'*m  to  a  fentence  below,  will  not  enable  him  to  recover  here, 
and  therefore  1  am  againft  a  prohibition.  To  which  P&wys  and 
Eyfe  J uftices  agreed.  Et per  Pratt].  If  we  fhould  grant  a  pro- 
hibition in  order  to  try  the  cuftom,  and  it  fliould  be  found  againft 
the  cuftom,  yet  that  will  not  determine  the  queftion  upon  the 
endowment ;  and  therefore  we  ought  not  to  draw  them  out  of 
that  court,  which  may  properly  determine  the  whole  matter. 
And  befides  in  the  fpirityal  court  fifty  years  makes  a  prefcription, 
though  it  will  not  here.  The  rule  for  a  prohibition  was  dif- 
charged  ( i ). 


(0    In    a    fuit  by   the  vicar  hihition    (hould   go.      B/trron   v. 

again (1  the  lefTee  of  an  im propria-  Hotlisy    Fitz.    78.      Fidt  6  Csm* 

tor  of  a   rcdory    for   the   fmall  Dig,  tit.  Ptoblbition,  (G.  6.)  and 

tithes,  and  the  hay  tithes  of  the  the  opinion  of  the  Chief  Baron 

glebe,  which  he  claimed  by  pre-  hirolelf  there  in  point  with  the 

fcription  and   endowment.     The  prel'ent  cafe, 
court  of  B,  R.  inclined  that  a  pro- 

Wallis  verfus  Scott. 

Where  a  fpeciai  ^  ■  ^  H  E  plaintifF  declares,  that  the  defendant,  in  confideratlon 
nijueft  is  nc-  g^  t^g  plaintiff  would  make  him  a  fet  of  fails  worth  45  /.  pro- 
ledg*ea,^n/  "  mifcd  to  pay  fo  much  for  them  upon  requell  ;  and  avers,  that  he 
where  not.  made  the/aid  fails  ;  and  the  defendant  although  often  requeued 
Bull.L,  N.  p.  i^gfyfgg  ^o  pay.  Demurrer  inde.  And  Branthwayte  Serjeant ^r^ 
Dig.'tit.Vieadcr,  dt'fendenle  argued,  that  this  being  a  fpeciai  contraft,  the  plaintiff 
(C.  70.)  366,  xvi\x^  {hew  a  performance  of  all  on  his  part,  which  he  has  not 
done  i  foi  he  has  not  averred  that  he  made  the  fails  worth  45  A 
and  if  they  were  not  worth  it^  the  defendant  is  not  chargeable. 

SiC^ndly^ 
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Secondly^  The  a£lioQ  being  founded  upon  the  breach  of  con-  '  Lc»-  a5. 
tra^,  there  ought  to  be  a  fpecial  rcqueft  hid.     For  this  dilFers  Lur!;7.* '^,'' 
from  the  cafes  where  there  is  a  precedent  debt  or  duty  whereon  F(jb.  160. 
to  ground  the  promife,  for  tlierc  I  admit  the  action  is  a  requcft.  |^»i"»2,42.  73. 
2  Cro,  183.     The  defendant,  in  confideration  the  pLiinti.V  bwing  lV/So. 
in  inn-keeper  would  entertain   the  defendant's  comminioners,  Li:.  rc8,  209. 
promifed  to  pay  for  their  lodging  and  diet  upon  rt-qucil  j  and  there  q^\^^\  « 
being  nothing  but  the  general  iicet  /tpius  reqiiiftt^y  judgment  was  wu.  a. 
arretted  upon  that  diftindlon,  between  a  dollateral  contricl  for  a 
thing  \nfierij  and  a  precedent  debt  or  duty.     And  to  the  fame 
purpofe  is  2  Cr9.  523.     In  2  Bannd.  32.     JJfttm^tt  on   mutual 
promifes  to  perform  an  award,  or  pay  each  other  40  /.  upon  re- 
queft,  and  in  an  acbionforthe  40/.  the  declaration  was  held  iil, 
beCaufe  no  requeft  was  allcdged,  and  the    former  cafes  and  dif-       [  89  ] 
fr fences  were  agreed.     Here  is  no  money  to  be   paid  till  two 
tilings  are  done,  neither  of  which   appear,   i.  the  making  tlic 
iails  of  fuch  a  value,  and  2*  a  requeft  to  pay  for  tliem. 

Torke  contra.  In  aftions  upon  the  cafe  the  plaintiff  may  lay  it  as 
he  can  prove  it,  and  is  not  obliged  to  a  general  indebitatus  ajT-n^^p* 
ft.  The  value  is  part  of  the  dcfcription  of  the  fails,  a'nd  there- 
fore when  we  aver  wc  made  tlie  afore faid  fails,  velaturas  pr^- 
mclns^  that  takes  in  the  whole  dcfcription.  As  to  the  requell, 
the  licet  f^plut  requifiC  is  fufficient.  But  if  not,  yet  the  want  of  a 
fpecial  requeft  ought  to  have  been  fhewn  for  caufe  of  demurrer. 
'1  he  cafes  in  Croke  can  never  be  Jaw,  for  tliey  are  after  a  verdift, 
when  the  court  will  intend  a  requeft  proved,  and  fo  is  Pop.  160. 

Branih^cayte  replied.  It  is  admitted  that  the  valu chough t  to  be 
averred,  and  the  only  queftion  now    is,  whether  it  be  or   not. 

Prtedi^  will  not  be  a  fuflicient  averment.     In  Telv*  ib*  Trel-  , 

pfs  for  taking  goods /7  ^^1^^;?^  of  the  plaintiff,  and  judgment  ar- 
reittd  for  the  infulEciency  of  averring  the  property.  Thcfe  cafes 
a^  to  the  requeft  being  after  a  vcrdidl,  the  argument  holds  cf:>r' 
tkri'in  this  cafe,  which  is  on  a  demurrer.  The  general  lequcMl*, 
as  alledged,  may  be  fince  the  a£lion  brought,  and  this  at  nioft  is 
but  an  executory  promife. 

Poivys  J.  (ahfenflbtts  Parker  et  Pratt)  thought  the  prsd'iJr.s  ve^ 
iaturas  W2is  fufhcient*  Et  per  Eyre  J.  I  d  )  not  tl)ink  the  value 
need  be  allcdged  ;  but  if  it  need,  yet  the  pr^d'cT  tale^  i:  in,  for 
if  the  value  be  part  of  the  dcfcription,  then  it  is  averred  ihat  the 
plaintiff  made  fuch  a  fet  of  fails  as  was  agreed  unou  (that  is)  a 
fct  of  fails  which  anfwers  every  part  of  the  dcfcription. 

Where  notice  or  a  requeft  are  by  law  neceflary,  there  the  ge- 
neral averment  will  not  be  fufficient;  but  it  muft  be  particularly 
fct  forth,  that  the  court  may  judge  whether  the  notice  or  requeft 

H  2  were 
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were  fufficient.  But  in  this  cafe  I  take  it  no  requcft  was  nccefla- 
ry,  for  on  the  making  the  fails  the  money  immediately  becomes 
due.  If  I  promife  a  taylor,  that  inconfideration  he  will  make 
me  a  fuit  of  cloaths,  I  will  pay  him  fo  muchj  there  needs  nore- 
queft,  for  as  foon  as  he  has  done  his  part,  there  is  a  duty  vefled 
in  him.  And  this  differs  from  the  cafes  where  the  payment  is  to 
be  to  a  third  perfon^  or  where  an  award  dire£ls  a  requeft. 

Afterwards,  the  court  being  full,  Branthwayte  mentioned  Cn, 
Eliz*  773.  91.  Hutu  107.  And  Torke  €{\\oicd.  Tel.  66j  121% 
3  Bulft,  258.  2  Cro,  639,  And  the  former  cafes  of  2  Cro.  183, 
523.  were  denied /fr  Eyre  J.  and  judgment  given  for  the  plain- 
tiff. 


f  90  ]      Donunus   Rex    verfvs    Inhabitantes    de    Ivinghoe    In    Com' 

Bucks.  9 

Where  there  it  f\  N  a  fpecial  order  of  feffions  the  cafe  appeared  to  be,  That 
am  hiring  for  a  \^  onc  Nicholas  Toungj  being  legally  fettled  in  the  pariOi  of 
viT'fbi°**ar  ^^''  Chgle/bttry^  was  at  Michaebnas  l^\S%  hired  into  the  parifli  of 
ftrangcr,  yet  \i  I'^nghoe  by  Job  Knighty  to  fcrve  him  as  a  (hepherd  till  Mickoil' 
there  be  no  dif-  fnas  following.  That  he  entered  upon  the  fervicc,  and  conti- 
firft  con^a^li.  ^^^^  ^i*  ^"'i^*  *^"  Ladyday,  who  then  paid  him  half  a  year's 
a  fettiement.  wages,  and  left  the  farm  to  one  Smithy  who  entered  and  took  all 
1  Self.  Ca.  p.  the  flock  and  fervants,  and  in  harveft  time  took  Toung  off  from 
Caf.  o/sett.'and  '^^^PPS  fl^^cp,  and  fet  him  to  harveft  work,  for  which  he  paid 
Rem.  pi.  1*09.  him  5/.  extraordinary,  and  at  the  year's  end  paid  him  the  other 
P*  ^'«  J^^^'  half  year's  wages.  That  Knight  when  he  left  the  farm  never  told 
nawe  of  Joyford  ^^ung  he  was  no  morc  his  fervant,  nor  were  there  any  tranfac- 
and  Soiiury.  tions  between  them  two  towards  diffolving  the  contract ;  neither 
did  Toung  ever  make  any  new  contra£t  with  Stnith  for  the  lail 
half  year.  And  the  juf^ices  adjudge  the  fettiement  ia  Ivinghoe, 
where  the  hiring  and  fervice  wete. 

Denton  moved  to  quafh  the  order.  Becaufc  to  make  a  fetdc- 
mcnt  there  muft  be  botlia  continuance  of  the  contrad,  and  fer- 
vice ;  both  which  were  broke  off  at  the  half  year's  end.  Mich, 
Ll.Raym.  ^  Anna  Puroch*  Rudfwich  et  DunsfJe,  Salk.  538.  There  was  a 
hiring  and  fervice  for  a  quarter  of  a  year,  then  for  half  a  year, 
and  afterwards  for  another  half  year,  all  which  were  held  to  give 
no  fettiement. 


1512. 


Torhe.  By  8  tsf  9  JF.  3.  r.  30.  it  is  required,  that  the  party 
continue  in  the  fame  fervice  for  a  year.  There  muft  be  an  iden- 
tity of  the  fervice,  it  muft  appear  to  be  the  fame  matter,  which 
this  is  not,  and  here  is  an  alteration  of  the  wages.  The  court 
will  not  confidcr  what  is  moft  for  the  benefit  of  the  fervant,  bat 
2  which 
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which  is  the  proper  parifli  to  be  charged ;  it  is  all  one  to  the  fer- 
vant,  where  he  is  fettled. 

Retue  contra.  It  being  exprefsly  ftated,  that  there  was  'no  new 
contract,  the  iirft  mud  be  taken  to  have  continuance  all  the  year. 
And  if  Smith  had  not  paid  Toung  the  laft  half  year's  wages,  no 
doubt  but  as  this  cafe  ilands  he  might  have  come    upon  Knight 
for  them.     The  5  /•  (hew  he  was  Km'ghfs  fervant  all  along,  for 
ot^erwife  Smith  had  no  occafion  to  give  him  that  extraordinary 
pay.    The  ftatute  does  not  require  an  identity  of  the  contract, 
for  Hil.  10  fr»  2*  P^roch^  Overton  et  Steventzn^  {a)  a  hiring  and  (*)  Burr.S.  C. 
fcrvice  for  half  a  year,  and  then  a  hiring  for  a  whole  year,  and  a  ^'    ^^^^\ 
fervice*  for  half,  was  held  to  gain  a  fettlcment.     So  Pafch.  i  Geo.  Fort.  316. 
B.  R.     Rex  V.    Inhabitantes  de  Brightwell  In  Com.  Berhs^  there  ^^  *fj^l"^ 
was  a  hiring  and  fervice  from  three  weeks  after  Michaelmas  17x^3  saik.  257. 
to  Michaelmas  1 7 1 3.  then  a  hiring  to  the  fame  mafter  for  a  year,  n  Mod.  22^. 
and  a  fervice  for  eleven  months;  and  this  was  held  a  good  fet-  ^'^^ 
tlcment.     The  ftatute  of  3  dff  4  JT.  ^sf  3/.  r.  1 1 .  fays,  that  a  J  ";,^*y°' 
binding  and  inhabitation  (hall  gain  a  fettlcment,  fo  that  by  the 
words  a  binding    is  required  ;  and  yet  Trinity  -13  W.  3.  B,  R. 
Rcsc  V.  Inhahitantes  de  EccUs  in  Com''  Nor/*,  it  was  held,  that  if  Foley  i<^s- 
the  mafter  to  whom  the  binding  was,  affigns  his  apprentice  over  ii''^'  s2"'6S. 
to  another,  a  bare  inhabitation  forty  days  with  the  afTignee  gives     r'  »    .    *i 
a  fettlcment.     In  this  cafe  there  is  a  hiring  and  fervice  for  a  year     L     "     ^ 
in  the  paiifh  oilvinghoe,  and  that  is  fufficient. 

Lee.  By  13  Jif  14  Car.  2.  c.  I2,  forty  days  inhabitation  gave 
a  fettlcment.  But  it  being  found,  that  difeafed  and  diforderly 
perfons  often  came  into  parifties  and  ftaid  out  the  time,  it  was 
thought  proper  by  the  ftatutes  of  3  ^  4  ^  8  ^  9  /^.  3.  to  re- 
quire a  hiring  and  fervice  for  a  year.  And  this  was  thought  a 
good  remedy,  becaufe  it  was  fuppofed  no  body  would  incumber 
thcmfelves  with  a  fickly  or  diforderly  perfon  for  a  whole  year, 
who  perhaps  would  have  difpcnfed  with  tliem  for  forty  days. 
And  it  is  not  prefumed,  that  a  perfon  having  ability  of  body 
enough  to  ferve  a  year,  will  become  chargeable ;  and  he  is  looked 
on  as  bringing  fo  much  fubftance  into  the  parifh.  I  agree  the 
word  fame  in  the  latter  ftatute  is  a  word  of  relation,  but  it  will  be 
fatisfied  by  referring  it  to  the  fame  place.  Thofc  ftatutes  have 
always  had  a  liberal  conftruftion,  2^  before  3  £5*  4  /i^.  ^  M.  c. 
1 1,  that  bearing  offices  in  a  parilh  amounts  to  notice.  Show.  I2. 
So  the  ftatute  fays,  any  umnarried  perfon  having  no  childy  and  yet 
a  perfon  having  a  child  which  was  grown  up,  and  no  incumbrance 
to  him,  was  held  to  be  within  the  ftatute  (i).     So  Pafch.  10 


(l)  Anthony  v.  Cardigan,  Foft.  309. 

U  3  jinna^ 
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Atma^  Regtna  v.  ParocV  de  Aldcnham^  and  Mtch»  I  Geo^  St  &- 
viours  Southnvarhy  marrying  within  the  year  was  held  no  hind- 
rance of  the  fettlement  (2  )•     SalL  527,  529. 

Torhe.  Tliat  cafe  is  within  the  very  words,  for  the  ftatutc 
fpeaks  only  of  perfons  unmarried  at  the  time  of  the  hiring. 

C.  J.  The  ftatute  requires  two  things  5  a  hiring,  and  a  con- 
tinuance in  the  fame  fervice  for  a  year.  There  can  be  no  doubt 
but  that  in  this  cafe  there  is  a  compleat  and  perfedl  hiring  for  a 
year ;  but  the  qucflion  turns  upon  tlie  fervice.  Half  of  it  was 
aftually  a  fervice  to  Ktiight^  and  the  reft  in  faft  was  a  fervice  to 
Smith  \  but  there  being  no  new  contraft  with  Smithy  nor  any  dif- 
folutionof  the  firft  contra£t  with  Knight  \  it  feems  confiderable, 
whether  the  whole  (hall  not  be  taken  to  be  a  fcr\'ice  to  Knight. 
As  if  I  lend  my  fervant  to  a  peigh;  our  for  a  week,  or  any  longer 
time  ;  and  he  goes  accordingly,  and  does  fuch  work  as  my  neigh- 
bour fets  him  about  j  yet  all  this  while  he  is  in  my  fervice,  and 
may  reafonably  be  faid  to  be  doing  my  bufinefs  (3).   ' 


[  92  ] 


If  the  firft  contraft  be  not  difchargcd,  it  muft  have  a  continu- 
ance, and  under  it  the  fervant  is  intitlcd  to  demand  his  wages  of 
the  fir  ft  mafter.  And  the  5  x.  given  him  by  Smith  is  no  argument 
to  tl\e  contrary,  no  more  than  if  in  the  cafe  I  put  before,  rcy 
neighbour  had  given  my  fervant  a  gratuity  for  his  extraordinary 
trouble.  What  agreement  there  was  between  Knight  and  Smithy 
non  conjlaty  but  here  is  no  aft  done  by  the  fervant  that  fliews  his 
confcnt  to  change  his  mafter.  And  therefore  I  lake  this  to  be  a 
fervice  for  the  whole  year  purfuant  to  the  firft  contraft,  and  con- 
fcquently  the  fettlement  is  at  Ivinghoe,  where  the  fervice  was. 

Aate  t J.  Pcwys  J.  The  private  reafon  that  we  went  upon  in  3^  Kin^ 

V.  the  Inhabitants  of  Haughtotty  where  it  was  held  that  fevcral  hir- 
ings  and  fervices  for  eleven  months  gained  no  fettlement  was,  bc- 
caufe  if  we  fliould  once  get  out  of  the  ftatute,  there  would  be  no 
end,  and  by  the  fame  reafon  that  we  abated  one  day  wc  migiit 
abate  two,  etfic  in  infinitum,  I  think  in  this  cafe  the  fctdemeut 
is  in  Ivinghoe. 

Salk.  479*  Eyre  J.  And  fo  do  I.     This  is  a  contraft  for  a  year  between 

Knight  and  Toungy  and  not  to  be   diflblved  during  the  year  with- 


(2)   Rex  V.    CIcfity    Foley    148.  (3)   Saint  Peter'' s  in  San^taJ 

Mex  y.   Suitofi^    2   St'JJf,  Ca.    133.     and  GoQlaJim  in  Keni,  poji*  125a. 
R£X  V.  Hfiv.bury,  Burr.  ^.  C.  322.     S.  P. 
Rex   V,  AlUndaUy    3    Term    Re^, 
382  .S.  P. 

OttC 
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outboth  their  confents.  There  is  aftually  no  confent  on  one 
ftdsy  and  but  an  implied  confent  on  the  other.  It  weighs  no- 
thing with  me,  that  Smitb  paid  the  laft  half  year's  wages,  for  I 
look  upon  him  only  as  a  perfon  to  whom  the  fervant  was  lent, 
and  there  is  no  doubt  but  that  JToung  might  have  demanded  the 
wages  of  Knighim  The  paying  the  5  /.  is  fo  far  from  being  an  ar- 
gument that  the  contradi  was  difTolved,  that  it  is  to  me  a  (Irong  evi- 
dence of  its  continuance  j  for  wlicn  Smith  goes  to  fet  him  about 
harveft  vrork,  no  fays  he,  I  was  hired  to  be  a  (hepherd,  and  had 
fmall  wages  accordingly ;  and  thereupon  the  other  agrees  to  give 
him  5  s*  an  equivalent  for  the  hardnefs  of  the  work. 

Fortefcue  J.  The  difficulty  arifes  upon  the  word  fame^  which 
may  extend  to  mafter,  parifh,  and  bufmefs.  And  taking  it  in 
thofe  fenfeSy  this  cafe  comes  within  the  words  of  the  llatutc ; 
and  there  can  be  no  doubt  but  that  it  comes  within  the  reafon  of 
it,  for  he  is  no  more  likely  to  be  chargeable  now,  than  if  he  had 
aflually  ferved  Kmght  all  the  year.  Upon  the  renfons  wliicU 
hare  been  given,  I  think,  here  is  the  fame  mafter,  the  fame  fort 
of  fcrvice,  in  the  fame  parifli,  and  a  continuance  of  the  contract 
througliout  the  whole.     The  order  was  confirmed  (4). 

^4)  ^^jc  v.  Beccks^  Bun\  St.  C,  230.  fofi.  1307.  Rex  v.  Ladock^ 
BuTf.  S.  C.  179.  pcff,  1164.  S.  P. 

Dominua  Rex  verfiis  Mother  fell.  C  93  ] 

UPON  amotion  for  a  new  trial,  the  Judge  certified  thefpe-  Whit  corpon- 
cial  matter  ia  writing,  and  the  court  refufed  to  hear  any  [^•»".'>o<>^  '"j^y 
PI-         r      ^  rt-   1  1  •   t     1      I  •  1  .  ^       ^    be  given  m  cvi- 

atndavits  of  what  pafled  at  the  trial,  looking  upon  the  certilicate  dcricc. 
of  the  judge,  who  was  an  indifferent  perfon,  to  be  of  a  much 
higher  nature  than  the  oath  of  the  party  iiitcrcfled,  and  there- 
fore ordered  the  counfel  to  take  tlie  faft  as  it  was  ftated  by  the 
certificate,  and  not  argue  about  the  faft,  but  the  law  upon  the 
faftt  And  the  queftion  being,  whether  a  particular  matter 
ofFered  in  evidence  was  well. over-ruled  by  the  judge,  the  court 
faid,  that  if  he  had  rejected  that  M'hich  was  gi>od  evitlencc,  it 
would  be  ground  for  a  new  trial ;  but  if  the  matter  oiTcred  was 
not  legal  evidence,  then  the  firft  verdi^Sl  ought  to  ft.ind.  And 
as  to  that  thefacl  was,  that  on  an  information  in  nature  of  a  qito 
warranto  the  profecutor  produced  in  evidence  a  book  which  ap- 
peared to  be  only  minutes  of  fome  corporate  .ids  ten  yci.rs  i»|;o,  all 
written  by  the  profecutor's  clerk,  who  was  no  oflicer  of  the  cor- 
poration. And  this  being  oppofed  by  tlie  oUier  fide,  as  having 
never  been  k^pt  amongft,  or-eftcemed  acs  ouc  of  the  corporation 

H  4  books^ 
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b^oks,  in  which  the  entries  were  always  made  by  the  town  deiki 

and  there  being  fome  rufpiciou  that  this  book  was  not  genuine, 
the  Judge,  before  he  admitted  it  to  be  read,  required  an  account 
where  it  had  been  kept  for  thefe  teo  years,  and  whether  any 
body  had  feen  it  before,  which  the  profecutor  not  being  able  10 
give  him  any  fatisfa&ion  in,  he  reje£led  it.  Et  per  Curiam^ 
Corparation  books  arc  generally  allowed  to  be  given  in  evidence, 
when  they  have  been  publickly  kept  as  fuch,  and  the  entries  made 
by  the  proper  officer ;  not  but  that  entries  made  by  other  pcrfocs 
may  be  good,  if  the  town  clerk  be  fick  or  refufes  to  attend,  but 
then  that  muft  be  made  appear.  Whoever  produces  a  book,  muft 
cflabliih  it,  before  he  delivers  it  in.  We  often  make  people,  when 
they  produce  deeds,  give  an  account  where  they  have  been  kept, 
and  how  they  came  by  them.  Therefore  we  are  of  opinion,  this 
evidence  thus  offered  was  well  over-ruled,  and  confequently  there 
muft  be  no  new  trial  ( i ). 


(0  ^^'i^c  the  cafe  of  Thetford,    12  Fin.  Abr.  90.  />/.  16.    ^.  if 
not  S.  C. 


Hunt^s  cafe. 

Mmdamas*         fTH  H  E   court  granted  a  mandamus  on  i   Gfo,  againft  mutiny 

Ante  42.  J^     and  defertion,  direfted  to  the  juftices  of  peace,  for  them 

to  compel  the  treafurer  of  the  county  to  reimburfe  a  conftable  the 

extraordinary  charges  he  had  been  at  in  providing  carriages  on  the 

expedition  into  Scot/and. 


r  94  7  Between  the  Fariflies  of  Horncaftle  and  Bofton. 

What  is  a  good       j4  Being  legally  fettled  in  Bo/forty  came  into  Homcaflle  as  a  ar- 

certiiicate within  -^»    tificate  man  ;  and  the  juftices  thinking  the  certificate  not 

c*3o.^'  ^*       fufficient,  made  an  order  to  remove  him  back  to  Bofttm*     And 

Fort*  301.  now  upon  motion  to  quafh  tlie  order,  it  appeared  that  the  cerd- 

Foicy  199.  S.C  ficate  was  figned  by  the  churchwardens  or  overfeers,  as  8^9  JF.3. 

^  ^  c.  30.  directs  ;  and  that  it  was  atteftcd  by  two  as  witnefles,  who 

were  juftices  of  the  peace.    The  ftatute  requires  it  to  be  atteftcd 

by  two  witneiTes,  and  allowed  by  two  juftices  of  the  peace.    And 

Chefljyre   infifted,  that  this  was  a   better  certificate  than  fuch  a 

one  as  is  mentioned  in  the  ftatute,  for  the  atteftation  of  the  fign- 

ing  it  is  only  to  fatisfy  the  juftices,  that  it  is  the  hand  of  the  pa- 

riih  officers  •,  and  nothing  can  be  fo  fatisfaftory  to  them,  as  what 

tliey  fee,.    And  it  is  not  requiCte,  that  there  be  four  diftinft  per- 

fonsi 
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fons,  two  to  alteft^  and  two  to  allow ;  but  the  juftices  that  allow 
the  certificate  may  ad  in  both  capacities.  To  which  the  court 
agreed,  when  it  appeared  they  took  upon  them  to  zGt  both  aa 
witncffes  and  juftices )  but  here  it  only  appeared  they  fubfcribed 
as  witneiUs,  for  there  are  no  words  of  allowance.  If  this  (hould 
be  held  good,  the  juftices  may  be  drawn  in  to  fign  as  witncffes, 
when  perhaps  they  do  not  fo  much  as  know  what  the  inftru- 
mcnt  is,  and  never  imagined  what  they  did  would  pafs  for 
an  allowance.  The  certificate  was  held  void,  and  the  order 
confirmed. 

Froft  ver/us  Wolvefton.     In  C,  B. 

AN  infant  covenants  to  levy  a  fine   by  fuch  a  lime  to  fuch  ?J^*"L^*?*^ 
ufes.     Before  the  time  he  comes  of  age,  then  the  fine  is  to  be  fuffcred  at 
levied,  and  by  another  deed  made  at  full  age,  he  declares  it  to  be  ^uH  age,  then  he 
to  other  ufes.     The  court  held  the  laft  deed  fliould  be  that  which  ^^^,^*^'^ 
fliould  lead  the  ufes  ( i ). 


(i)  But  if  the  fine  had  been  to  have  been  rcfolved by  Z>>rr  and 

levied,  and   the  deed   to  declare  irray,    C.    J.   Hoi,    22^.   rt  ftr 

the  ufes  been  execated  during  his  Lord  Harihiicke  C.   in  Hearle  v. 

infancy,  fuch  declaration  of  ufes  Greenhank^  1  A>z.  304.     But  that 

would,  until  the  fine  be  reverfed,  equity  will  inter pofe,  <vi<ie  Rup!fy 

bind  the  infant,    and   his   heir*,  v.   Man^ficldy   Tot  hi  42.     Au'"yn 

in   cafe  of  his  death,    as    being  y^Dwufon^  2   f^em.  678.      Rcch- 

part    of   the    fame    conveyance,  fwt  y,  Larl  of  Eljfy  Crui/c  on  Fines 


i^rice  \,  Sir  Julius  Ceejar^    I   RoL  167.     Thefe  arc  cafes  in   \yV\C\x 

Sr,   730.  (1^)^.3,     Bfckwith's  the  conuLrs  were  idtots,  but  tiu'fe 

cafe,    2  Co.  58.  a.      Mary  For-  of  infants  feem  to  (land  pari  ra* 

tingfom's    cafe,     10    Co.    42.    ^.  tione,     kleii  Mansfitld\  cafe,   12 

A/of/j^'scafe,  X2C0.124  aadfaid  Rep,  124. 


Loyd  verfus  Lee. 
At  nifi  prius  In  London,  coram  Pratt  C  y.  de  B,  R.   .  ^  j  s  m 

A  Married  woman  gives  a  promiiTory  note  as  ^  feme  fold  \  and  Forbcannce  nn  z^^^.- ^-^-^^^ 
after  her  hufoand's  death  in  confidcratiou  of  forbearance,  <^«  ^'"  -^-^"'^     ^ — ^^^ 
promifcs  to  pay  it.     And  now  in  an  action  againft  her  it  was  in-  „  J^oTbtfore. 
fitted,  that  though  (he  being  under  coverture  at  the  time  of  giv- 
ing the  note,  it  was  voidable  for*  that  reafon  ;  yet  by  l\<.x  fuci^e- 
quent  promife  when  fhc  was  of  ability  to  make  a  proniirc,  fliel.ad       [  oc  ] 
made  herfelf  liable,  and  the  forbearance  was  a  new  confider  lion. 
But  the  C.  J.  held  the  contrary,  and  that  the  note  was  not  l  arc!y 

voidabiej 
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roidablcy  but  abfolutcly  void  ;  and  forbearance,  where  originaVr 
there  is  no  caufe  of  action,  is  no  connderation  to  raife  an  cj- 
fumyiu  But  he  faid  it  might  be  otherwife  where  the  contract 
was  but  voidable  ( I ).  And  fo  the  plaintiff  was  called.  VUe\ 
Vent.  120,  159.  Salh.  29.  Td.  50,  184.  2  Saund*  261. 
Hob.  18,   216.     Pep.    152,    177.     Lat.  21,    141. 


(1)  Con  trad  by  an  infant,  and  affumtjit.     Dyrr  zyz.mMr^.    i  R«i 

after  hecame  of  Tige  a  promife  to  -Yir.    iS.   ^.    50*       Contra,    viae 

pay  in  confiderati^n  of  forbear-  Southert^:iy.  }rhit!^i,poJi,t^.ZTii 

ance  ;  it  i^  fufficieat  to  raife  an  Cocifict  v.  Benme^  2  Term  Ref,  766. 


Anonymous^ 

At  nifi  prius  //;  Middlcfex,  coram  Pratt  C  7* 

^J^ace  *^"*  ^T^  ^  ^  queftion  in  ejeftment  being  parcel  or  not  parcel,  a 
JL  furvey  was  offered  in  evidence  on  the  plaintiff's  fide,  which 
was  taken  by  one  under  whom  the  leffor  claimed,  wherein  the 
lands  in  queilion  were  included.  But  this  being  an  a£t  to  which 
the  defendants  were  not  privy,  and  confequently  not  hound,  and 
it  being  dangerous,  and  tending  to  encourage  people  to  take  more 
than  their  own  into  a  furvey,  die  Chief  Juilice  rejefted  it  (i). 


(i)   It  is  faid  down  genfrnlly  ture,  they  cannot  be  fuppofed, 

by    Lord    Chief    Baron    G/Ar/,  framed,  and  attefied  to  ferve  the 

•'  that  an  old  terrier  cr  a  furvey  private  intercft  of  any  individual; 

of  a  ipanor,  whether  ecclefialtical  open  which  principle  alfo  coort 

or   temporal,    may   be  given   in  rolls,  or  at  leaft  parifti  books  are 

evidence,  tor  there  are  no  other  admitted   in  evidence,  when  the 

ways  of  ailcrtaining  the  old  te-  rights  of  third  perfons  are  con- 

nurcs  or   boundaries."      La^o  cf  cerned.      BuIL   L.   N.  P.   247. 

E^-jiJ.   ^  ed.  78.     Bull,  L.  iV.  1\  Stead  v.  Heatou^  4  Term  Ref^,  690. 

248.     But  this  opinion  feems  to  But  furveys,  although  of  a  pki- 

relaie    with    regard    to    terriers,  vate   nature,    have  been  ad- 

to  fuch  as  are  ligneJ,  not  only  mitted  in  evidence  where  circom- 

by  the  t)arron,  but  by  the  church-  dances  cpuld  be  adduced  to  fhew 

wardens  and  fubftantial   inhabi*  the  improbability  of  their  being 

tants  of  the  parilh,  or  at  leall  by  taken  to  fcrvc  any  interefted  pur- 

the  churchwardens,  not  being  of  po(e  in  the  maker.     Thus,  where 

the  parlbn's  nomination.    And  in  two  manors  were  in  the  hands  of 

rcfpett  of  furvcys,    to    fuch    as  the  fame   perfon,    and  a  furvey 

are  (igned  by  the  tenants  of  the  was  taken,  and  afterwards  one  of 

manor,   or  appear  to  have  been  them    was   conveyed    to   another 

made    at    a    court     of  .fqrvey.  perfon,  and  after  a  Lug  time  thtiG 

For  then  being  of  a  public  na-  arc  diiputes  between  ihe  lords  of 

the 
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tbe  two  manors*  this  oLi  fuvofy 
was  held  to  be  evidence  by  Lord 

Rofm.  734^  So  an  old  map  of 
lands  was  allowed  evidence  )vhen 
it  came  along  with  the  writings, 
and  agreed  toitb  tbe  hoamiaries 
adjufiedin  an  ancient purcha  t,  fates 
V.  Harris,  Hill.  Aff.  17OZ'.  Gdh. 
Lazo  of  EtjuL  3  ed.  ;  8.  But 
where  a  terrier  or  furvey  is  not 


attended  with  fach  circ una  fiances, 
and  is  the  mere  private  memorial 
of  the  party  for  whom  it  i»  madr» 
it  feems  only  admiiiiL^Ie  as  evi- 
dence  agdnft  him.  f'tJ^t  in  ad- 
dition to  the  prefent  cafe.  Bull, 
L.  N.  P.  24S.  Bril^rnuin  V. 
Jeivin^is,  I  LJ.  R/r;m,  7  ^  |..  BulL 
L.  N.  P.  283.  and  the  opinion  of 
Baron  at  Exvft.  Surr,  AJf.  17 19. 
12  ViH,  Ahr*  pL  12./.  90. 


Stafford  nterfus  the  City  of  London.     In  Cane*. 

TH  E  plaintiff  being  a  co-lcffce  with  A.  brought  his  bill  to  Onc  leflVe  alow 
have  the  rent  apportioned  on  a  partial  eviclion.  And  bt-  cannot  come  int« 
caufc  the  other  Icflcc  was  neither  plaintiff  nor  defcndvnit,  ^^"'^^^^""^ 
(for  if  he  rcfuftd  to  be  a  plaintiffhe  might  be  made  a  defendant)  s.  C.  i  v\'ij7. 
the  bill  was  difmified  with  cofts.  '  And  inftances  were  cited  ^^p.  4  8. 
where  bills  have  been  difmlflcd  fqr  want  of  parties,  as  well  as  ,"o.€  w  pi.  3? '* 
where  caufes  have  been  put  off  only  ( i ).  16^.  pJ.  9  J44, 

'^  ^  pi.  18.  s.  c. 


(l)  Ztd-vide  Green  v.  Poole,  4  Bro.  Par,  Ca.  ill.  Anon,  l  Atk,  15. 
JVr  Lord  Hardwicke  c:ntia. 


9« 
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Sir  John  Pratt,  Kfft.  Lord  Chief  Jujlke. 

Sir  Littleton  Powys,  JCnt.  1 

Sir  Robert  Eyre,  Knt.  >y^{fii<^^^- 

Sir  John  Fortefcue  Aland,  Knt.  j 

Nicholas  Lechmere  £fquire^  Attorney  General. 
Sir  William  Thompfon,  Solicitor  General. 


Dominus    Rex    verfus   Inhabitantes   de    Almanbury  in  com' 

Ebor\ 

Order  mptm  «^-    A  N  Order  of  two  juftices  is  quaflied  at  feffions  upon  appeal, 

^rii/ without  fay-   ^-^  Without  faying,  at  the  appeal  of  the  party  aggrieved.     And 

^whSd^^    ^^"  w^s  obje£led,  in  order  to  quafh  the  order  of  feffions,  and 

2  Scff.  Ca,  p.      compared  to  the  cafe  of  a  complaint  that  a  man  is  likely  to  become 

139.  No.  127.     chargeable,  which  has  been  held  ill,  becaufe  the  complaint  muft 

Foley  179!  S.  C  be  by  the  churchwardens  and  overfeers.     And  the  cafe  of  R^ 

V.  Sir  Thomas  Putt*  Inquifition  at  feffions  coram  A*  et  aP  fociisjmsy 

was  held  ill,  for  there  mud  be  two,  and  nothing  is  prefumcd  in 

a  limited  jurifdiftion.     And  the  court  here  inclined  to  quaftthc 

order  for  this  fault,  till  they  were  informed  the  precedents  were 

mod  of  them  fo,  and  for  that  reafon  and  that  only,  as  the  C«  J* 

declared,  the  order  was  confirmed.     Telv*  126. 
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Waring  verfus  Dcwbcny, 

rnn  H  E  landlord  having  arrears  of  rent  due  to  him  dies  in-  On  8  Ann*  the 
X     tcftate.     ThcplaintiflFin  this  aSion  fues  out  execution  on  landlord  mut 
t  rccoTery  againft  the  defendant  who  was  the  tenant,  and  levies  ^'^***?  ^  ** 
the  money  by  falc  of  the  goods.     Then  adrainiftration  of  the  in*  bound  to  fecme 
tcftatc's  goods  is  committed  to  -^.  who  thereby  became  intitled  the  rent  (i). 
to  the  arrears,  and  now  moved  for  a  rule  to  have  one  year's  rent  culdiffo  by  ^ 
out  of  the  levy  money  purfuant  to  the  (tatute  of  8  Anna^  r.  17.  strange.    Gilb. 
And   Rsbins  urged,  that  though  he   was    not  adminiftrator  at  ^4-  *>*?•  **3* 
the  time  of  fcrving   the  execution,  yet   as   foon    as   tlic   ad- 
miniilration  is  committed,  it  relates  to  the  death  of  the  inteftate, 
fo  that  he  may  bring  trefpafs  or  trover  for  goods  taken  between 
the  death  of  the  inteftate  and  the  commiiEon  of  the  adminiftra^  As  to  wbat  aAt 
tion,     3   Lev»  35.     3  Mod.  2^6.     Sa/k.   295.     Sfri  iota  curia  adminiftratioa 
prater  Powys  J.  contra  ;  for  relations  which  arc  but  fidions  in  Jlath'^^'airin. 
law  (hall  not  dived  any  right  veiled  in  a  ftranger  mejne  between  t<*ftate. 
the  inteftate's  death  and  the  adminiftration.     The  ftatutc  it  is  "  ^*'*'  ^^* 
true  was  made  for  the  benefit  of  landlords,  and  to  prevent  the  Com.^ big?  Ad- 
tenant's  fetting  up  a   fham  execution  to  defeat  him  of  the  rent,  mjoiftrator  541. 
He  has  ftill  the  fame  remedy  that  he  had  before,  and  if  he  will  (*•  *°*) 
have  the  additional  remedy,  he  muit  make  him felf  capable  of  it, 
which  the  adminiftrator  here  could  not;     He  could  not  demand 
the  rent  -,  it  not  being  certain  he  would  be  adminiftrator,  for  the 
ordinary  migVt  refufe,  and  the  (herifF  is  not  obliged  to  wait  and 
fee  if  any  body  comes  and  demands  the  rent.     He  cannot  take 
notice  what  arrears  there  are,  but  if  the  landlord  comes  and  ac- 
quaints him  with  it,  then  and  not  till  then  is  he  obliged  to  fee 
the  year's  rent  fatisfied  before  removal  of  the  goods.     If  it  (hould 
be  Qtherwife,  it  would  be  in  the  power  of  hirp  that  is  intitled  to 
adminiftration  to  defeat  the  plaintiff  of  his  execution*     For  fup- 
pofehe  never  takes  adminiftration,  muft  the  execution  ftand  ftill ; 
If  the  landlord  himfelf  had  not  demanded  before  removal,  he  had 
been  too  late.     Here  was  no  landlord  at  all,  fo  that  there  could 
be  no  demand,  and  it  is  now  too  late  to  a£k  it. 


(1)  Fide  Darling  v.  //?//,  Ca/,  temp.  Hard.  255.  PalgravtN.  Hind' 
humtfoft,  214. 
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Between    the    ParlChcs   of    Murflcy   and    Grandborough,   in 
Com*  Bucks  (i). 

1  SefT.  Ca.  p.  "D  Y  an  order  of  two  juftices  John  Chappell  was  removed  from 

Cnf  S«°  and  *  -*-^   Murflcy  xo  Grandborotigh.     Upon  appeal  to  the  quartcr-fcf- 

R-in.  p.  85.  fions  they  ilatc  tljc  cafe  fpccially  for  the  opinion  of  the  court. 
Ko.  114. 

Tule'v  380*.  S.  C.  *That  John  Chappell  before  his  mnrriage  with  Sufanna  liis  wife 
The  hufljand  of  \vas  fcttlcil  iu  the  parilhcs  of  Grandborough.  That  Sir  Jthn  />- 
an  aJminiftratrix  ^^^^^^,,^  {jy  indtRture   dated  24  September   1667,  did  demifeand 

who  IS  in:itled  as         ^  {  n  ;  i-        i_  •  ^        ^  ' » 

ac^rfVuyqueuuft  grant  to  Robert  Eddin^  his  executors,  c^f.  one  cottage  with  the 
to  a  icaic  far       af)purtenances  of  the  yearly  value  of  30  /.  in  Murjley  for  uinety- 

raoleable^from"  "^*^^  Y^^"    ^^  ^  ^'  ^^"''       '^^^^  3^   //w^/f//  1 689   Edditt  affigncd  tO 

fuch  ia  .  ilate,    Ccddin  in  truft  for  Af/iry  his  wife  for  life,  and  then  to  H^dllam 

aiK  thcrcroic  by  £^^/;„  i^s  fon  for  the   refidue  of  the   term.      That  Robert^  Mnry 

dzy-^^lllai^tU"  ^"^^  JVilliam  died,  and  Sufanna  the  wife  of    Wuliam  as  admini- 

tlement.  ftratrix  became  intitled  to  the  terir,  and  May  1 1,   1709,  incon- 

f  *o8   1      federation  of   15/.    demifed  to  Nicholas  Eytnes   the  fame  cottage 

(except  one  bay  of  building  being  the  South  part  thereof  with  a 

leaftowe  for  an  habitation  forherfelf)  for  twenty-four  years  at  a 

pepper-corn  rent.     That  flic  lived  in  that  part  of  the  prcmifils 

fo  rcfervcd,  and  married  the  faid  John  Chappell-,  and  whether  he 

is  fettled  thereby  in  Murf.ey,  was  the  qucllion  ;  and  the  felBous 

adjudge  it   no  fettlement,  and  confirmed  tlie  order  of  the  two 

juftices  for  his  removal  to  Grandborough. 

Denton  now  moved  to  quafli  both  the  orders,  John  Chappell  be 
ing  legally  fettled  in  Murjky.  For  where  a  man  has  as  eilatc  in 
any  parilh,  he  gains  a  fettlement  if  he. lives  there.  It  has  been 
often  adjudged  as  to  a  freehold.  Alich,  10  IF*  3.  Rrfiwuk  it 
Harrow,  Salk.  52/^,  And  Pa fch,  11  Ann^.  Harrow  et  Edgwtire, 
{m)  FoL  257.  (jj  it  was  refolved  in  the  cafe  of  a  copyhold  of  a  man*9  own 
for  life,  though  but  25  /.  yearly,  value. 

'JD^zr/W/ Serjeant.  He  muft  be  fettled  in  that  parifli  where 
the  eftate  of  his  wife  lay  and  on  which  he  inhabited.  For  be 
coming  by  marriage  to  that  eftate,  doe^  not  come  to  inhabit  un- 
der the  circumftances  mentioned  in  the  aft,  liable  to  become  charge- 
able, and  fo  not  .fubjcdi  to  be  removed.  In  that  cafe  of  Ry/huick 
and  Harrow,  HoltC.  J.  faid,  the  terms /lo/  remoi*eabU  2Lnd  fettled, 
are  one  and  the  fame  thing  ;  bccaufe  fuch  a  pcrfon  is  not  within 


(1)  njf  all  the  points  refolved  in  this  cafe  flated,     Barr.  5.  C. 
310.  and  Sir  James's  note. 

die 
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the  authority  of  the  juftices.  He  that  comes  to  an  eftatc  by  def- 
cent,  purchafe,  or  marriage.  Is  not  a  perfon  tliat  takes  a  tene«> 
ment  within  the  intent  of  the  ad. 

Reeve  contra.  The  wife  has  but  the  truft  of  a  fmall  part  of  a 
cottage,  for  the  legal  intereft  of  the  eft  ate  is  in  Godding  (2).  This 
isbutaneftate  for  years,  and  that  has  never  been  adjudged  fuf- 
(icient  to  give  a  fettlement.  A  freehold  has,  and  fo  has  a  copy- 
bold,  for  that  is  by  the  cuftom  become  a  durable  eftate.  And 
the  fame  argument  may  be  ufed,  if  this  holds,  where  be  takes  a 
leafe  for  years  not  of  i  o  A  value  at  a  rack  rent. 

Lee.  The  wife  takes  the  term  as  adminlftratrix,  fo  he  is  only      [  99  1 
intitlcd  in  atder  droit  \  and  as  it  is  under  10  /.  per  annum  yearly 
value,  and  he  is  likely  to  become  chargeable,  and  fo  may  be 
removed. 

Curia.  This  not  a  cafe  within  the  intent  of  the  a£l,  which 
was  to  prevent  perfons  running  up  and  down  from  one  parifli  to 
another,  till  they  become  vagabonds.  But  a  man  who  comes  to 
fettle  upon  his  own,  is  not  to  be  confidered  in  that  view  \  and  be 
it  for  life  or  years,  the  law  is  the  fame.  This  is  not  a  taking  a 
tenement  under  10  /.  per  annum^  for  the  ix-  is  not  referved  as  a 
rent,  but  only  an  acknowledgement  ufually  paid  on  long  leafes* 
The  cafe  of  a  copyhold  is  ftronger  than  this,  for  that  is  but  an 
eflate  at  will.  The  way  to  make  him  chargeable,  is  to  ftrip  him 
of  his  own,  for  he  may  not  be  able  to  let  it.  The  orders  were 
quaflied. 


(2)  Bot  if  the  eflate  on  which  forms  of  conveyance  there  may 
the  pauper  reiides  is  fubHantially  be.  Rex  v.  St.  Michaers  Bath, 
his  owD,  it  is  fufficient,  whatever    Doug.  630. 


Dominus  Rex  verfus  Inhabltantes  de  Hales  Owen. 

TH  E  feffions,  reciting  that  Jofeph  Higgin  was  bound  out  by  Scffiong  cuonct 
indenture  as  the  ftatute  requires,  to  John  Parks^  and  being  difcharge  a^-' 
lame,  and  having  the  king's  evil,  and  in  the  opinion  of  furgeons  ^nt^of^fick- 
incurable :  therefore  the  feflions  difcharge  the  mafter  from  his  nefs. 
apprentice,  and  four  juftices  Gen  the  order.  Caf.  of  Sett,  and 

'^'^  ^  J  t>  Rem.  I.  pi.  117. 

^-  '  p.  86.     S.  C, 

Damall  Serjeant  moved  to  connrm  the  order,  becaufe  the  3  vin.  Abr.  17. 
mafter  cannot  now  have  the  end  of  the  binding,  'which  was  the  pi«»^*s.c.s.K. 
fcrvice  of  his  apprentice. 

Trdles, 
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Wilkf  contra.  The  ftatute  only  empowers  the  juftices  to  dif- 
charge  for  mifbehaviour^  and  not  for  ficknefs*  Befides,  allowing 
they  had  a  power  to  difcharge,  yet  here  they  have  not  executed  it 
as  the  ftatute  requires ;  for  it  is  not  inrolled  \  neither  is  it  men- 
tioned to  be  by  a  juftice  of  the  quorum*  There  mult  be  four 
jufticesy  one  of  the  quorum  ( i  )• 

Both  exceptions  to  the  form  were  held  good.  But  the  eourt 
quaihed  the  order  as  to  the  fubllance,  for  the  mafter  takes  him 
for  better  and  worfe,  and  is  to  provide  for  him  in  .ficknefs  and  in 
health. 


(i)  Fide  this  remedied  by  26  Geo.  z.  c,  27. 


HinchcliSe  ver/us  Payne. 

nATNE  the  father,  being  in  contempt  in  chancery  for  non- 
-^  payment  of  money,  an  order  is  made  upon  him.  PajneAc 
fon  jefifts  the  fervice,  for  which  contempt  he  is  committed  to  the 
[  100  ]  F/eet^  and  turns  himfelf  over  to  the  King*s  Benchy  and  goes  at 
large  till  he  is  taken  up  by  an  efcape  warrant,  and  committed  to 
Newgate.  Now  he  moved  for  a  Sruperftdeas  to  that  efcape  war- 
rant, the  contempt  not  being  fuch  an  one  as  is  within  i  Annay  c. 
6.  which  fpeaks  only  of  contempts  for  not  performing  an  order ^ 
which  Payrii  the  fon  was  not  obliged  to  do.  Et  per  Curiam  : 
the  fatlier  would  have  been  within  the  aft,  but  the  fon  is  net. 
This, ftatute  is  not  to  be  extended  by  equity,  bNCcaufe  it  is  againft 
the  liberty  of  the  fubjedV,  and  this  is  a  new  power  given  only  in 
particular  cafes ;  this  is  not  one  of  them,  and  therefore  not  within 
the  ftatute.  Whereupon  the  warrrant  was  fuperfeded,  and  the 
marftial  direfted  to  go  to  Newgate  and  take  him  into  his  cuftody 
again,  as  was  done  in  Sir  Thomas  Tippin^s  cafe. 

Aires  verfus  Hardrefs. 


Efcape  warrant 
where  grantable. 


A  Piert  facias  was  taken  out  within  the  year,  and  a  nulla  kna 
returned  ( i )  j  this  is  continued  down  for   fevetal  years, 


Jf  execution  be 
tilcen  out  within 

the  year,  it  may  ^  ^  t^iunicu  ^  i ;  j  mis  IS  contmuea  uown  lor   levctal  ycars, 
be  continued     and  then  a  capias  ad  faiisfaciehdHm  iflued.     And  whether  that  be 

frc««ti.»    !n!,"lr'?7r''''%'^^*l""='^^°":     The  court  took  time  to  inquire, 

ja»,fiirt/tcm.   '"°  ^  "«  day  of  the  term  the  C.  J.  faid,  If  this  were  a  new 

cafe  they  Ihould  think  it  hard  to  take  away  all7«>*  facias's.   But 

the  praaicc  had  gone  fo  far,  that  there  is  no  overturning  it  now. 

I  InJI.  ago.     4  Inji.  271.     M,d.  Caf,  288.      I  Sid.  59.     i  Keb^ 

19. 
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1 59.   C/tJi  840.    OJicina  Brevlttm  ^6.    R/iftal  164.    Wherefore 
tlie  execution  was  held  regalar  ( i  )•  • 

(i)   S.  P.   in   C.  B.   Lvui  v.  the  entry  of  coniinuancei  crn  the 

Bfoit^    Barnes   2IO.      But    it    is  roll.     Blayer  v.   EaUwin^  C.  B, 

otherwjfc  if  no  execution  be  re-  2  H;ll/i  82.     Barnes  213.  S.  C. 
turned  by  the  (heriff  to  warrant 


Dominus  Rex  verfus  Skingle. 

THE  43  Eliz.  r.  2.  charges  lands,  tenements,  tithes,  Vc.  to  Tttbaxmnni^ 
the  poor's  rate.  By.  a  private  ftatute  for  erefting  workhoufes  J'"'; .    ^  ^ 
in  Colchefti^r  the  poor  arc  provided  for  in  another  manner,  and  the  1  Bhck.  Com. 
occupiers  of  lands  and  tenements  are  made  chargeable  :  and  after  i^* 
a  rate  an  appeal  is  given  to  the  fefllons.     The  defendant  was  par«> 
fon  and  rated  for  his  tithes,  and  appeals ;  and  becaufe  the  word 
tithes  was  not  in  the  a£t  of  parliament,  which  the  fefllons  looked 
upon  as  an  ahfolute  repeal  of  the  43  £//z.  quoad  Colchejler^  there- 
fore they  difchargc  him.     Et per  Curiam:  He  ought  not  to  be 
exempted  but  by  exprefs  words,  being  liable  before.     Here  he  is 
an  occupier  of  a  tenement,  for  tithes  arc  a  tenement,     i  Vent, 
173.     2   Lev.    139  C'^)-     Lutw.    1563.      I    Inji.   6.     Dy.    83.  (^j  ,  pretm. 
Litt,  $  647.      32  //.    8,  r.  7.     Co.   Litt.  159,     Cro.  Jac.  301.  396.457. 
2  Injim  625.     Wherefore    the   order  of  fcffions   was  quaihed.  |  ^^'  ^^^' 
Powell  V.   Bullj  C.  jB.  this  queftion   determined  in  the    fame  Com'ynsiSs. 
manner. 


Dominus  Rex  verfus  Arnold.  f   loi  3 

At  niGprius  in  Middlefex,  coram  Pratt,  C  J. 

INdiftment  againft  defendants,  for  that   they  being  church-  ^^  P""'j  ^^•- 
wardens  and  two  others  overfeers  dehito  modo  appuuHuat^  did  ^btm^nt'of^" 
refufe  to  join  with  the  overfeers  in  making  a  jwor's  rate.     And  ovcrfccrs. 
the  C.  J.  held  the  profecutor  to  (hew  an  appointment  of  the  '  ^^^^-f^^*  ?• 
overfeers  under  the  hands  and  feals  of  two  juftices,  as  the  Uatute  sf  c.    ^  '*'' 
requires.     And  he  rejefted  parol  evidence,  becaufe  he  f;iid  it 
muft  be  produced,  that  he  might  judge  whether  is  was  a  furxi- 
ent  appointment.     He  quoted   Willoughby  v.    Dixey^  iu  C*.  B. 
whrre  a  will  entered  in  the  fpiritual  court  books  to  be  delivered 
out  to  the  executor,  was  refufed  to  be  read,  till  application  and 
refufal  of  the  executor  was  proved.    And  the  fame  in  Sir  Edward 
Seymour'$  cafc  a$  to  a  deed  \a).     Defendant  acquitted.  W  10  ^Io*l.  8. 

Vol.  !•  I 
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Baker  verfus  Lord  Fairfax.     Ibidem. 


ON  an  iflue  out  of  Chancery  one  of  the  witneflcs,  after  his 
depofitions  taken,  became  interefted,  and  confeffing  it  now 

Then  jt  was  defired  to  read 


Depofitions 
taker  before,  no 

w.;''^rbt;..  "P^"  ^  -'>'  A^'  ^e  was  rfejeaed. 

intercftsd.  his  depofitions  as  if  he  was  dead  ;  and  a  cafe  was  urged,  where 

Tiiiey'scaferc-  jn  Chanccrv  a  witucfs  was  made  executor  and  revived  the  fuit, 

ported    alio  __j  i    _  .t_  .    i ? ti._^  .t  ^  /->t_-_i-  T.^n? i--_-j 

a  Ld.  Raym. 
3008. 


and  was  read  at  the  hearing.  But  the  Chief  Juftice  remembered 
the  cafe  in  ^alh.  286.  which  was  the  refolution  of  two  courts  on 
a  trial  at  bar  \  and  fo  he  refufed  to  hear  tlie  depofitions  (i  )• 


(i)  The  reafbn  relied  upon 
in  TiUey*%  cafe  is,  "  that  the  de- 
pofitions being  in  perpetuam  ret 
memoriam  the  intent  of  rhem  was  to 
perpetuate  tellimony  in  cafe  the 
witnefTes  died,  and  therefore  they 
could  not  be  read  in  any  ca/c  be* 
tnvren  other  parties  till  after  the 
death  of  the  witnefs,  who  ought 
to  appear  and  give  evidence  fo 
long  as  he  lived ;  much  lefs  can 
they  be  read  where  the  witnefs  is 
himfclf  a  party,"  But  in  Hoi- 
croft  s.  Smith,  where  a  witnefs 
became  interelled  after  his  depo- 
fition  had  been  taken  in  chief ,  the 
court  of  C  B.  refufed  to  permit 
it  to  be  read,  upon  the  ground 
th^t  he  ^^s  ftill  Having.  I  Eq.  Ca. 
Atr,  pi.  5.  224.  But  the  pradlice 
of  courts  of  equity  is  contrary. 
I^ide  the  opinion  of  the  Lord 
Keeper  in  Hclovft  v.  Smithy  Gcffe 
v.  Tracy,  2  Vcrn.  699.  I  P. 
Wrns.  2 87.  S.  C.  Haiios  V.  Hand, 
%  Atk.  615.     Glyn  v.  The  Bank  of 


England,  2  Fe%.  42.  Neither  do 
courts  of  law,  in  all  cafes,  adhere 
ftrid^ly  to  the  principle  of  refuficg 
to  admit  depofitions  in  evidence, 
when  the  witnefs  is  ilill  living;  for 
they  may  be  read  when  the  wit- 
nefs is  beyond  the  reach  of  jodU 
cial  procefs.  Lor^i  Altbam  v. 
Lord  Anglefey,  Gilb.  Caf  in  Eq.  16. 
II  Mod.  210.  S.  C.  Or  where 
he  can  not  be  found,  or  is  fick 
and  unable  to  attend.  Fry\, 
JVood,  I  Jti.  445.  Gilh,  La  ::  if 
Enjid,  3  ed.  61.  Bull  L.  .Y.  F. 
239.  They  alfo  admit  other  proof 
in  fome  cafes  where  a  witnefs 
who  is  alive 'becomes  incompetept 
from  interell.  As  where  the  only 
furviving  witnefs  to  a  bond  be- 
comes adminifbator  or  execotcr 
to  the  obligee.  Godfrey  v.  AVr/i» 
a?:tc  34.  Gojs  v.  Txacy,  i  ?. 
//"/«;.  289.  To  thefe  laft  cafes 
Lord  Keeper  refembled  the  prc- 
fent  in  Holcrcft  v.  Smith. 


Dominus  Rex  verfus  Bennett. 


X  1  PON  the  trial  of  an  information  in  the  nature  of  a  q:n 


Court  dlviJcd 

about  a  new  tiial  ^^  luarrofito  for  cxcrcifing  the  ofHce  of  mayor  of  Sbaflijhurjf 
1*^  ^" '"'"'!" '"'^"  the  jury  foiind  a  verdict  fo  defendant;  and  upon  a  moticu 

5"  9  tvarrtiiiro,  for  a  ucw  trial  great  doubts  arofe,  whether  after  a  vedid  for  die 
Cited  Aiiu.  168.  defendant  there  could  be  any  new  trial,  though  the  judge  fliould 
s'l^vi^n^Abr.  ^^^^'^^Y  (^s  he  did  in  this  cafe}  that  it  was  a  vcrdift  againft  cvi- 
4S0.  pi.  17.       dence. 

After 
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After  the  point  had  been  twice  fpoken  to  in  B,  R.  it  was  ad- 
journed propter  dtfficultatem  to  be  argued  before  all  the  Judges  of 
England^  who  being  this  term  aflembled  at  StrjeanU-imh  the  fol- 
lowing arguments  were  made. 

Denton.  New  trials  can  only  be  granted  by  the  fuperior  courts,  [  '02  J 
and  not  by  inferior  ones.  Trials  at  the  allizes  are  fubordinatc 
trials,  and  under  the  infpeftion  of  the  fuperior  court  out  of  which 
the  record  ifTues.  In  Stiles  466.  which  was  the  firil  new  trial  that 
ever  was  granted,  it  was  faid  by  Glynne,  that  the  court  in  thefe 
cafes  has  a  judicial  but  not  an  arbitrary  difcrction.  I  mull  agree 
that  generally  no  new  trial  (hall  be  granted  after  a  trial  at  bar,  but 
jct  in  the  Jcire  focias  againft  BewdUyy  Tiin.  11  Anme^  which  i  Will  Rep. 
was  brought  to  the  bar,  and  the  jury  rcfufcd  to  find  a  fpfciai  ver- 
dict, the  court  ordered  a  new  trial. 


207 


It  is  objc£lcd,  that  tliis  is  a  criminal  proceeding.  But  we 
fay,  that  (incc  9  Annay  c,  20.  it  has  a  mixture  of  civil.  The  re- 
lator is  liable  to  colb,  and  the  (latutes  of  jecfuilcs  extend  to  it. 
And  why  fhould  not  this  be  confidered  in  the  fame  view  as  Mjn^ 
damu/sy  upon  which  new  trials  are  granted  frequently.  The 
original  writ  oi  quo  warranto  was  merely  civil.  Old  N.  B»  107. 
Sid.  54,86.  2  Ifjjl*  282.  Rnjlai  ^^o.  Old  Ent.  1 33,  134. 
and  upon  that  the  franchife,  which  was  a  civil  right,  might  be 
feized.  Formerly  indeed  upon  an  information  in  the  nature  of  a 
quo  warranto  the  party  could  only  be  puniflied  for  the  ufurpation. 
TeU  190.  Cro,  Jac.  260.  I  Buljl.  54.  Cb.  Ent*  from  527  to 
564.  but  now  judgment  oioujler  may  be  pronou!iced. 

Thcfe  rights  are  of  a  high  nature,  and  it  would  be  a  great  in- 
convenience, to  tie  them  up  ftri£ler  than  actions.  Suppofe  the 
jury  ihould  rcfufe  to  find  a  fpecial  verdift,  or  the  Judge  fliould 
miltake  the  law  j  will  there  not  be  a  failure  of  judice,  if  a  new 
trial  cannot  be  had  ?  Mich*  %  Geo*  Rex  v.  Inhabit  antes  de  Wal- 
thamjlowy  in  an  indictment  for  not  repairing  the  highway,  and 
Reginay.  Inhabitantes  de  ccm*  Wilts  [a)y  for  fuflering  L^/twi-  (^^  6  Mod.  191 
bridge  to  be  in  decay,  new  trials  were  granted.  307.    Saik. 

P^ff^^Ajy  Serjeant.  This  is  a  difcretionary  qucftion,  wherein  33^.5.0. 
no  defect  of  power  is  to  be  fuppofed.  The  defendant  cannot 
plead  Not  guilty.  2  ////?.  282.  2  Co,  24.  h.  z%.  b.  Hardr.  423. 
Cro.  Jac.  43.  but  muft  difclaim,  or  fliew  his  right.  It  is  tlic  pre- 
rogative of  the  crown  to  determine  civil  rights  by  way  of  informa- 
tion. Thus  the  King  brings  his  information  of  iiUrufion  in  the 
Exchequer,  which  is  but  a  common  ejcclmenf.  And  {o  infor- 
marionsby  way  oi  Devenerunty  which   is  ia  clTc^S  an  action  of 

I  2  trover  J 
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trover ;  and  in  theft  cafes  new  trials  arc  every  day  granted*    &• 
Ent.  390.     And  in  thofe  cafes  there  is  a  fine. 

It  will  be  no  objcftion  that  the  year  is  expired ;  for  this  pro- 
fecution  was  commenced  within  the  year,  and  the  judgment  muft 
be  the  famci  becaufe  it  is  to  avoid  all  mefnea£ls.  Co.  Ent.  527, 
'  530,  Trin*  8  Ann.  xRrgina  v.  Barber.  That  was  an  information 
of  this  nature  againft  the  defendant,  who  claimed  to  be  burgefs 
of  Thetford.  There  was  judgment  by  default,  and  then  came  a 
pardon,  which  wa$  held  only  to  difchnrge  the  fine,  but  not  ihc 
judgment  of  oujler.  The  fine  here  will  be  falvo  contemtnento^  ac- 
cording to  Magna  Charta^  and  the  bill  of  rights.  Since  the  ftatutc 
this  has  all  the  incidents  of  a  civil  profecution,  the  commence- 
ment only  excepted.  Before  the  King  only  could  have  it,  but 
now  any  private  perfon  may  at  peril  of  cofts.  If  no  new  trial  be 
granted,  the  crown  will  be  in  a  worfe  condition  tliari  the  fubjcS: 
for  here  the  verdi£t  will  be  final,  and  no  new  infoimation  an 
be  had* 

Enrl  Serjeant  contra.  The  only  queftion  is,  whether  this  be  a 

criminal  or  a  civil  profecution.     For  on  the  one  hand,  if  it  be  of 

•         a  civil  nature,  I  muft  agree  a  new  trial  may  be  granted  :  and  oji 

the  other  hand,  it  muft  be  admitted,  that  if  this  be  merely  cri* 

niinal,  no  new  trial  can  be  had. 

It  is  not  denied,  but  that  at  common  law  this  information  v:is 
a  criminal  proceeding  5  whether  the  ftatute  has  altered  the  na- 
ture of  it  is  the  doubt.  We  think  it  remains  as  it  did  beforr. 
The  confequence  of  it  is  ftill  fin«  and  imprifonmcnt,  with  this 
addition,  that  judgment  of  oujter  may  be  given,  which  could  not 
before ;  and  becaufe  the  ftatute  has  made  it  more  penal  than  it  w2s 
at  common  law,  tlierefore  fay  they  it  is  now  changed  from  a 
criminal  to  a  civil  nature.  This  is  fuch  an  inference,  as  I  can- 
not fee  into  the  reafon  of.  But  fay  they,  the  ftatutes  of  jeofails 
do  not  extend  to  criminal  proceedings,  but  they  extend  to  this ; 
evgo  this  is  not  a  criminal  proceeding.  I  defire  to  know  wheibcr 
it  will  be  pretended,  that  they  would  have  extended  to  thk  cafe 
V  ithout  the  exprefs  provifion  of  the  ftatute.  Certainly  they  wcuJd  i 
N  not.    And  the  Parliament  was  aware  of  that,  and  therefore  added! 

tliat  claufc.  The  firft  new  trial  is  Stiles  448.  and  tliere  the  witnciiH 
died  of  an  apoplexy.  Lord  Townfetid  v.  Dr.  Hughes  in  C.  A 
2  Mod.  150*  In  fcandaUnn  magnatum  a  new  trial  was  denied 
Cannot  the  King  releafe,  pardon,  or  ftop  this  profecution  2 
Surely  he  may.  In  capital  cafes  the  defendant  may  plead  nutn 
filt  acquit ;  fo  careful  is  our  law,  that  the  fubjeA  fhalJ  never  bl 
bore  down  by  the  weight  of  the  crown.  1  Sid.  405.  2  Ki*^ 
*403f  765.     I  Lev.  9.     I  Keb.  124.  arc  cafes  where  the  defend 

ad 
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ant  was  convi£led,  and  in  favorem  Ubertatis  a  new  trial  may  be 
granted.  Afuh.  4  W.  e-f  M.  Rex  v.  Davis^  in  an  information  for  '  ^^°''"  35«-  ' 
a  riot  a  new  trial  was  denied.  Mich.  7  W^.  3.  Smith  v.  Frampton^ 
Siili.  644.  in  an  a£lion  for  negligently  keeping  his  (ire^  wherein 
the  defendant  was  acquitted,  it  was  refufed  to  be  tried  again. 
Indeed  Paf,  4  Jac.  2.  Rtx  v.  Simpjon  et  aP,  information  forfedi- 
tious  words,  aner  acquittal  a  new  trial  was  granted,  but  who- 
ever obfcrves  the  time  that  cafe  happened,  and  that  it  was  denied 
for  law  by  Hoit  in  Davhh  cafe  before  cited,  will  think  it  of  little 
weight.  Paf*  2  W.  \S  Af.  Dr.  Zalmoiiz  cafe,  the  defendant  was 
convi£led  of  perjury;  and  had  a  new  trial ;  but  the  court  faid  it 
would  have  been  otherwife  if  he  had  been  acquitted.  Paf*  5  Ann. 
Reginav,  Clarke^  in  an  indiflment  for  a  nuifance,  after  acquittal 
the  court  denied  a  new  trial,  till  the  defendant  came  in  and  con- 
fcntcd.  .  It  was  granted  in  Sir  Jacob  Banks*s  cafe,  only  becaufe  Salk.  65a. 
he  had  carried  it  down  by  provifo,  which  could  not  be  againft  (he 
crown.  Mich.  3  j/mu  Hartnefs  v.  Sir  J.  Barrington^  after  the 
defendant  had  been  acquitted  of  an  affault,  a  new  trial  was 
denied.     So  Salk*  646.  after  acquittal  for  a  libel. 

In  this  cafe  the  office  is  determined,  fo  there  can  only  be  a  fine 
and  imprifonment.  And  if  one  new  trial  may  be  had,  the  fame 
rccifon  will  hold  for  a  fecond  and  a  third,  and  no  body  can  fay 
where  it  will  (top.  It  may  happen  that  the  defendant  may  be 
convi£led  on  a  fecond  trial  for  want  of  that  evidence  which  ac» 
quitted  him  before.  The  cafe  of  Bewdley  was  only  a  fcire  facias^ 
which  is  a  proceeding  purely  civil. 

Torke.  This  queftion  is  of  far  greater  confequence  to  the  fub- 
jecl  than  the  crown.     It  confids  of  two  parts : 

1.  Whether  a  new  trial  can  be  granted  in  any  of  thofe  cafes. 

a.  Whether  there  be  any  particular  circumftances  in  this  cafe, 
to  diftinguifli  it  from  the  general  ones,  and  fo  induce  the  court  to 
refufe  it. 

Pirfti  When  new  trials  firft  came  in,  they  introduced  a  great 
alteration.  The  cafe  of  Fenwici  v.  Ho/t  (which  was  an  informa- 
tion, and  not  an  indiAment  as  fome  of  tlie  books  fay)  is  full  in 
point ;  and  the  court  faid  they  could  not  do  it  without  altering 
the  law,  which  (hews  there  is  not  a  difcretionary  power.  This  is 
the  rule  in  criminal  cafes,  which  I  ihall  (hew  this  to  be.  At  com* 
mon  law  ufurpations  were  a  crime,  a  contempt  to  the  King,  and 
an  opprefllon  of  the  fubje£b.  A  quo  warranto  agit  in  rem^  an  ia- 
format^on  in  nature  of  a  quo  warranto  in  perfonanu  The  firft 
diarges  a  crime,  and  the  other  a  ufer  of  the  franchife.     This  is 

I  3  •      all 
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all  of  the  crown  fide,  which  the  civil  rights  of  the  crown  arc  not, 
as  quare  impcdltSy  wliich  are  of  the  plea  fide.  The  replication 
concludes,  petit  qir>d  convittcatur  ;  and  fo  is  Co*  Ent,  tit^  quo  ivar- 
ranto  \  now  conviction  implies  criim.  This  cannot  Ije  called  aii 
aclion,  the  profccutor  neither  demands  nor  recovers  any  tiling, 
€t  aHio  nil  aliudejl  quam  jus  prof equendi  injudicio  quodfthi  debet  ur. 

When  proceedings  in  eyre  dropt,  then  informations  came  In, 
which  are  of  a  higher  nature  than  the  proceedings  in  cyic.  2  hijU 
282,  498. 

The  ftatute  9  Ann.  takes  notice  of  this  as  a  crlmiQal  proceed- 
ing :  as  for  the  cods,  they  are  collateral,  and  cannot  change  tk 
nature  of  it.    The  4  W  5  W.  t^  M*  r.  1 8.  gives  cofts  in  pcrjuiy, 
where  prefentcd  as  a  mifdemeanor  by  information  5  and  can  ar.y 
Lin.  Ent.  248.    one  fay  it  is  now  become  a  civil  profccution  ?  In  the  cafe  of  StrJi 
Cited  And.  238.  y.  Palmer  it  was  held,  that  mandamuses  would  not  come  wid:in 
•  537.  541-  ^g  defcription  of  afJions,  fo  as  error  might  lie  in  the  Exchequer 
Chamber. 

The  jury  may  take  the  law  upon  them  if  they  will.  Lilt. } 
368.  The  relator  here  is  only  appointed  for  the  fecurity  of  the 
cofts.  In  the  cafe  of  Ilchejler  he  died,  and  thereupon  the  de- 
fendant moved  to  ftay  the  proceeding  :  No,  fays  the  coun,  this 
is  the  caufe  of  tlie  crown.  I  omit  his  argument  from  the  fadb  ia 
this  cafe. 

Denton  replied,  The  claufe  of  jeofails  was  only  thrown  in,  ;? 
majorem  cautelam^  as  declaratory  of  the  law. 

Pengelly.  Sir  T.  Jones  163.  new  trial  after  con vi£t ion  of  per- 
jury. 

Afterwards  in  B.  R.  Pratt  C  J.  declared,  that  they  had  called 
in  the  afnilance  of  the  other  Judges,  and  that  upon  the  whole 
they  were  equally  divided ;  fo  no  rule  for  a  new  trial  could  be 
made  (i).     The   divifion,  as  I  am  informed,  was  thus  5  for  a 


(i)  In  AVv  v.  The  Corporation  of  Rep,  484.     The  court  granted  a 

Brecknocl'y  Micb.   lo  Geo.  8  Mod,  new  trial  in  a  like  cafe,  with  the 

20!.     The  twelve  Judges  are  re-  obfervation,  thai   a  <juo  tu:Ari,,s:. 

prefented    as    ag.in    equally   di-  infornaation  has   been  fenfidcred 

vided  upon  this  point;   if  indeed,  merely  as  a  civil  proceedings  and 

ivuwithllandint^  the  ditferencein  that  there  have  been  fcveral  in- 

thf  names  r.n.i  uaos,  th.tt  is  not  itances  of  new  trials  granted  iQ 

ihe  fairc  cafe  with  the  prefent.  them  fin  ce  the  pic  lent  calc. 
rue  in  Rex  v.  i'tancij,    2  Term 

new 
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new  trial,  in  J5.  R.  Pratt  and  Eyre ;  in  Q  3.  King  and  7racej ; 
in  Scacc.  Price  and  Montagu,  Againft  a  new  trial,  in  B,  R, 
Po^uyj  and  Fprtefcue ;  in  C.  jff .  BUncoive  and  Dormer  \  in  Scacc» 
Bury  and  P^^^. 

Long  verfus  Buckcridge.  f  io6  1 

Intr.  de  Trin.  i  Geo.  rot.  555. 

REPLEVIN  for  taking  the  plaintifF*s  goods  and  chattels  Attommen% 
in  the  pariOi  of  5/.  Botolph  Aldgate  in  his  fhop  there.  The  "^'"^  ncccii-ry. 
defendant  avows  the  taking  by  diftrefs  for  a  fee-farm  rent,  and 
fays,  that  King  James  the  Firft  by  letters  patent  dated  24  May^ 
7th  of  his  reign,  dedit  et  concejjit  the  premifles  {inter  alia)  to  the 
grantees  therein  named,  habendum  to  them  and  their  heirs  for 
ever,  tenendum  of  Kim  and  his  fucceflbrs,  as  of  his  manor  of  Eaji 
Gf-eenwichhy  fealty  only,  in  free  and  common  foccage,  and  not 
in  capite  or  by  knights  fervice,  reddendum  to  the  King  and  his 
fucceflbrs  the  yearly  rent  of  22/.  in  lieu  of  all  rents,  fervices 
and  demands  ifluing  out  of  the  premifles.  That  King  James  be- 
ing fo  feifedof  this  rent  in  right  of  his  crown,  by  letters  patent, 
19  January^  9th  of  his  reign,  gave  the  faid  rent  and  fervices  to 
Lawrence  IVhitaker  aiKl  Henry  Price^  and  their  heirs.  That 
Henry  Price  died,  and  Whitaker  furvived  and  was  fole  feifed,  and 
made  his  will,  from  whence  and  from  a  great  many  mefne  convey- 
ances (as  a  fine  to  the  ufe  of  the  conufee,  and  a  devife  by  him) 
the  avowant  brings  down  a  title  to  himfelf ;  and  then  goes  oa 
and  fays,  that  he  was  feifed  in  fee  of  this  rent,  and  avows  the 
taking  for  arrears,  and  prays  judgment  and  a  return.  To  this 
the  plaintiff  has  demurred,  and  the  avowant  has  joined  in  de- 
murrer. 

This  caufe  was  formerly  fpoke  to  at  large,  and  the  opinion  of 
the  court  with  the  avowant.  Only  they  referved  one  point  to  be 
further  fpoke  to,  whether  the  avowry  is  ill  for  want  of  allcdging 
an  attornment  of  tlie  terretenant  upon  the  fine  levied  of  the  rent 
in  queftion  by  James  Bewley  and  his  wife  to  William  Buckeridge^ 
under  a  devife  from  whom  the  avowant  claims, 

T»rke  pro  querente  argued,  that  the  avowry  is  ill,  which  de- 
pends on  two  confiderations : 

I.  Whether  William  Buckeridge  the  conufee,  who  is  alledged 
to  be  feifed  by  virtue  of  this  fine,  was  in  at  common  law,  or  by 
the  ftatute  of  ufes.  For  on  the  one  hand  it  is  plain,  that  if  he 
was  in  at  common  law,  though  the  rent  paffed  by  the  fine,  yet 
it  did  not  enable  him  to  diftrain  witliout  attornment ;  Ttnd  on  the 

1 4  other 
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other  hand  it  is  as  plain,  that  if  he  was  in  by  the  ftatute  of  ufesi 
then  no  attornment  was  neceflary. 

2.  Suppofing  he  was  in  at  common  law,  whether  here  is  any 
other  matter  appearing  upon  this  avowry  fubfcquent  to  the  fine, 
which  has  cured  this  defect,  and  taken  away  tlie  neceility  of  at- 
tornment as  to  the  avowant. 

As  to  the  firft  it  is  to  be  obferved,  that  tliis  is  a  fine  levied  to 
the  conufee  and  his  heirs,  and  it  enures  by  way  of  grant  of  this 
rent,  and  after  it  is  fet  out,  there  comes  an  averment  that  it 
was  to  fuch  ufe. 

If  the  matter  had  refted  upon  the  words  of  the  concord  itfcif, 
there  would  have  been  no  doubt  but  he  would  have  taken  at  com- 
mon law ;  for  it  is  a  common  law  conveyance  of  tlie  rent  to  him, 
and  he  muft  have  been  taken  to  have  both  the  legal  cftate,  and  the 
ufe,  which  is  the  profitable  intereft,  unlefs  fomething  further  had 
appeared  to  control  that  intend raent,  and  give  it  a  contrary  con- 
llruftion.  So  it  was  held  in  the  cafe  of  Lord  Anglcfey  v.  Altbaniy 
Pof.  8  /f^.  3.  B.  R.  Sa/k,  676.  There  a  fine  was  levied  and  after- 
ward a  common  recovery  fufFered,  wherein  the  conufee  of  the 
fine  was  tenant  i  and  there  being  no  deed  to  lead  the  ufes,  it  was 
Latch.  »57,  objefted,  that  the  ufe  of  the  fine  refulted  to  tlie  conufor.  But 
p!lm.  483.  ^^^^  ^^^^^  ^^^^^»  ^^^'  ^^  fliould  be  intended  to  the  ufe  of  the  co- 
imfee,  and  in  pleading  need  not  be  averred ;  and  fo  is  Co.  Enf* 
114,  273.  Plow.  477.  But  if  it  were  to  the  ufe  of  the  feoffor 
or  conufor,  tlien  it  muft  be  averred. 

2  Mod.Ca.  7u        Siortridgev.  Lamplugh^  Mich.  I  Ann.  B.  i?.  the  queftion  was 

tH^  1^^*      '  '"P^"  pleading  a  conveyance  by  leafe  and  rcleafe,  where  noconfi- 

"'"^  '        ii  deration  was  (hewn,  nor  cxprefs  ufe  averred,  wliethcr  it  fliould 

^  be  taken  to  go  by  way  of  resulting  ufe  to   the  releflbr  j  but  die 

court  held,  it  ihould  not  unlefs  it   were   exprefsly  (hewn,  but 

that  the  eftate  and  ufe  veiled  in  the  releflee. 

If  this  be  the  proper  conftruftion  upon  the  face  of  the  fine, 
then  tlie  fubfequent  averment,  that  it  was  to  the  ufe  of  the  conu- 
fee and  his  heirs,  will  not  alter  the  cafe,  nor  make  him  to  be 
feifed  by  force  of  the  ftatute  of  ufes.  For  there  is  no  room  for 
the  operation  of  that  ftiitute,  nor  can  it  have  any  efFcfl  which  die 
common  law  could  not  fully  have  without  it. 

Before  the  ftatute  of  ufes,  interefts  in  lands  fell  under  the  con- 

fideration  of  the  Icgni  eflate^  which  was  the  poffedion  ;  and  th 

ufty  which  was  barely  a  truft,  an  equitable  right  to  receive  the 

profits.     Thefe  might  fubfift  in  different  perfons,  and  he  who 

2  bad 
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had  -Jie  ufe  had  no  remedy  but  in  Chancery,  But  on  a  gift  to  J. 
S,  2nd  his  heirs>  he  would  have  had  both  the  poiieffion  and  the 
ufc ;  for  he  could  not  be  faid  to  be  a  truftee  for  himfelf,  but  the 
ufe  would  have  merged  in  the  poflcflion. 

Thus  it  ftood  at  common  law  when  the  27  /f.  8.  r.-  lo.  was 
made  \  and  that  only  operated,  where  the  poflcinon  and  ufe  were 
ilivtded  and  drew  the  pofTeifion  to  the  ufe,  and  not  the  ufe  to  the 
pofTeiFion.  But  as  to  perlbns  who  had  both  the  pofTeflion  and  the 
ufe,  as  they  needed  not  the  help  of  the  ftatute,  fo  it  left  them 
where  it  found  them. 

The  refult  of  tliis  is,  that  no  pcrfon  can  be  faid  to  be  in  by  the  iv.l?.wkci«die 
ftatutc  of  ufes,  but  he  who  before  would  have  only  had  the  truft  ;  the  fine  i$  to  ^. 
but  in  this  cafe  the  conufce  would  have  had  both  the  legal  eftate  ^^  ufc  o/!J!aiid 
and  the  ufe,  and  therefore  he  cannot  be  fcifed  by  the  liatute  of  B.  in  tec. 
ufes.     And    this  diftindion  is   warranted   by  the  autlioritics.  J^^^^J'fti^teof 
2  RolLAbr.  780*  pi.  3.     2  And.    15.     Salk.  90.     And  in  Co*  ufes*  Huc.112. 
Lift.  309.  b.  it  is  faid  that  if  a  fine  be  levied  of  a  feignory  to 
another,  to  the  ufe  of  a  third  perfon  and  his  heirs,  he  and  his 
heirs  ihall  diftrain  without  attornment,  becaufe  he  is  in  by  the 
ilatute  of  ufes.     By  which  it  appears,  that  it  being  to  the  ufe  of 
a  third  perfon, .  that  makes  hiox  in  by  the  ftatute  of  ufes. 

2.  Suppofing  the  conufee  in  at  common  law,  and  that  he 
would  have  wanted  an  attornment  to  enable  him  to  dillrain  ; 
whether  any  other  matter  appears,  to  have  cured  the  want  of  it  as 
to  tlie  avowant. 

It  has  been  infifted,  that  the  conufee  devifed  it  by  his  will  un- 
der which  the  avowant  claims,  and  that  attornment  is  not  necef- 
fary  on  a  devife. 

Tliis  will  be  anfwered  by  conCdering  the  nature  and  reafon  of  Attormneiit, 
attornment.  An  attornment  is  the  agreement  of  the  tenant  to  ^'"'* 
the  lord's  conveyance  of  the  feignory  to  another  hand.  Co.  Lift. 
309.  a.  The  reafon  is,  that  by  the  common  law  there  ought  to 
be  a  privity,  that  the  tenant  may  know  who  to  pay  his  rent  to, 
and  whofe  is  a  lawful  or  a  tortious  diftrefs.  Vaughn  39.  And 
this  privity  is  originally  created  by  the  tenant's  accepting  the 
tenancy. 

But  then  the  lord  could  not  by  his  own  aft  alone  fubjeft  the 
tenant  to  the  diftrefs  of  another ;  and  therefore  if  he  granted 
away  the  feignory,  the  privity  was  deftroyed,  till  the  tenant  had 
attorned  by  his  voluntary  agreement,  or  was  forced  to  it  by  a 
quid  juris  clamat^  or  a  per  qua  fervitiaj  againft  which  he  might 
have  his  proper  defence.  And  this  privity  was  necefTary  to  be 
continued  on  through  every  conveyance.  Ttlv.  135. 

And 
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And  attornment  was  of  fuch  ncceffity,  that  by  a  grant  /«  paU 
nothing  paifed  without  it,  though  by  a  fine  indeed  fuch  things  as 
lay  in  prendre  pafled,  but  not  fuch  as  fubfifted  in  jitn  iofitum^  as 
a  privity  to  dlftrain.  Co.  Litt.  3201  ^i. 

This  was  the  cafe  of  him  who  came  in  by  the  a£i  of  the  party 
only,  but  not  where  he  came  in  by  ad  of  law,  as  the  heir  by 
defcent,  tenants  in  dower,  courtefy,  ftatute- merchant,  or  elegit^ 
devife,  or  lord  by  cfcheat.  The  ground  for  all  this  is,  that  they  had 
no  means  to  compel  attornment,  and  6  Co.  68.  ^ .  my  Lord  Coke 
gives  this  rule,  ^lodremedio  deflituitur^  retpfa  ^aiet^  Ji  culpa  abfit. 
So  that  he  who  would  diflrain  without  attornment,  muft  ftand 
clear  of  all  laches,  which  this  con u fee  docs  not,  for  he  has  flipt 
his  time  of  bringing  a  quid  juris  clamat  or  a  per  qua  fcrviiia^  w^hich 
muft  be  before  the  ingroflment  of  the  fine,  Bro.  ^id  juris  cla^ 
maty  355.  F.  N.  B,  on  the  writ  of  covenant  to  levy  a  fine. 
Plonvd.  431.  b.     Pop,  63. 

And  as  the  conufee  (hall  not  diftrain,  fo  hisdevifee  fliall  not, 
for  nemo  potejl  plus  juris  adalium  transferre  quam  in  ipfo  e/l.  Thz 
bargainee  of  this  conufee  could  not  diftrain,  though  he  would 
come  in  by  the  ft^tute  of  ufes.  Co.  Litt.  309.  b.  5  Co.  13.  a. 
The  rcafon  of  which  is,  that  though  the  ftatute  fupplies  fuch  a 
defect  ill  the  bargainee's  title,  yet  it  meddles  not  witli  the  bar- 
gainor's. And  befides,  there  is  an  interruption  of  the  privity, 
which  ought  to  have  been  handed  down  tlirough  all  the  grants. 
Cro.  Eliz.  832,  354.     Ow.  23. 

A  devifee  cannot  be  in  a  better  condition  than  a  bargainee  by 
deed  inrolled.  I  agree  an  attornment  is  not  neceflary  to  a  devife; 
and  the  reafoii  given  upon  Liit,  §  586.  is,  that  the  tenant  {hall 
not  have  it  in  his  power,  to  fruftrate  the  will.  But  here,  re- 
quiring an  attornment  doth  not  give  the  tenant  that  power,  it 
only  puts  it  in  the  power  of  the  devifor  to  defeat  his  own  devife 
by  his  own  laches. 

In  Cro,  Eliz,  354.  the  cafe  of  a  lord  by  efcheat  and  a  dcvifec 
are  coupled  together,  but  furely  tliey  ftand  upon  different  rca- 
fons.  In  the  cafe  of  an  cfgheat  the  privity  continues,  for  the  te- 
nant comes  in  mediaU'ly  fubjefl:  to  the  fuperior  lord,  whofe  title  is 
paramount  to  the  tenant's,  which  a  dcvifee's  is  not,  for  he  comes 
in  under  the  title  of  the  devifor,  and  is  not  a  pcrfon  to  M'hom  the 
tenant  made  himfelf  fubjcft  either  mediately  or  immediately. 

It  was  obje£ted,  that  this  was  but  matter  of  form,  and  (hoitid 
have  been  {hewn  for  caufe  of  demurrer*    Sut  I  aufwer,  that  this 

is 
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IS  a  neceflary  circumftance  to  give  a  power  to  diftrain,  and  is  bcre 
the  very  merits  of  the  caufe. 

It  was  fald,  a  yerdi£l  would  have  cured  this  defe£l|  but  I  deny 
that,  for  by  the  fine  the  thing  granted  paiTes  without  attornment, 
and  the  jury  may  find  cmcejftt  without  it.  Though  in  a  grant  by 
deed  I  agree  a  verdift  would  have  helped  it  \  becaufe  there  no- 
tliing  pafies  till  attornment.  Raym.  487. 

Squih  contra.  I  agree  the  conufee  is  in  at  common  law,  and 
that  where ^the  ufe  paffes  to  the  fame  perfon,  the  ftatute  has  no 
relation.  Seignories  were  at  firft  inflituted  on  a  military  ac- 
count ;  and  therefore  attornment  was  brought  in,  that  tlie  te- 
nant might  not  be  obliged  to  ferve  under  a  ftranger  in  the  wars. 

Though  the  conufee  could  not  diflrain  without  attornment,  be- 
caufe he  could  compel  it  by  a  quid  juris  clamat^  per  qua  ftrvitiay  or 
quern  redditum  reddit^  yet  we  are  in  the  cafe  of  a  devifce,  who  has 
no  means  to  compel  attornment,  and  that  is  the  reafon  why  a  de- 
vifee  may  diftrain  without  it.  Litt.  §  586.  I  Lift.  322.  One 
that  claims  under  letters  patent  may,  and  fo  may  any  body  to 
whom  no  laches  can  be  imputed.  6  Co.  68.  5  Co,  113.  39  H* 
6.  24.  Bro*  Attorn.  29.  5  H-  7.  19.  Lands  devifed  from  the 
heir  veil  before  agreement,  et  intereft  republics  fuprema  hominum 
tcjiamenta  rata  haberi* 

But  admitting  attornment  ought  to  have  been  fet  out «,  then  I 
infift,  that  it  appears  fufficiently  upon  this  record,  and  that  an 
attornment  is  implicitly  averred.  For  if  attornment  be  neceflary, 
then  he  could  not  be  feifed  by  force  of  the  fine,  and  it  is  faid 
quod  virtute  inde  the  conufee  Jeifttus  fuit  of  the  rent ;  neither  can 
that  part  of  the  avowry  be  true,  which  fays,  that  the  plaintiff  be-  » 
came  oneraf  with  the  payment  of  the  rent  to  the  avowant,  which 
he  could  not  be,  unlefs  the  avowant  had  a  title  to  diftrain,  and 
he  could  have  no  title  without  attornment. 

But  even  admitting  that  attornment  was  neceiTary,  and  that 
none  appears  upon  this  record ;  yet  the  want  of  it  fhould  be  fhewn 
for  caufe  of  demurrer,  for  it  is  but  a  circumftance  and  matter  of 
form,  fince  the  aft  for  the  amendment  of  the  law  5  and  there  ap- 
pears fufficient  for  the  judges  to  give  jmlgment  according  to  the 
very  right  of  tlie  qaufe. 

Torke  replied.    The  tenant  might  defend  himfclf  in  a  per  qua     [111} 
fervitia ;  and  to  give  the  devifee  a  power  to  diftrain,  where  the 
dcvifor  had  not,  is  to  ouft  the  tenant  of  his  defence.     Suppofe  the 
conufee  had  devifed  it  immediately  and  died,  would  not  there 

have 
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have  been  a  new  lord  put  upon  the  tenant  without  his  privity  or 
confent  ?  I  agree,  in  an  a^ion  of  debt  for  this  rent,  the  attorn- 
ment would  have  been  but  a  circumftance ;  for  the  rent  pafled  by 
the  line,  but  not  a  power  to  diftrain  for  it.  And  as  to  what  is 
faid  2hout  ffifiti/f  and  onera^^  I  admit  it  to  be  true,  that  he  was 
felfcd  of  the  rent  by  force  of  the  fine  only,  but  had  no  power  to 
diilrain»     Jdjeurnatur  ;  and  in  a  few  days 

Pratt  C.  J.  delivered  the  refolution  of  the  court.  This  cafe 
is  now  reduced  to  a  fingle  point,  whether  it  was  neceflary  for  the 
avowant  to  fet  out  an  attornment  upon  the  fine  to  William  Bucher* 
idgfy  under  a  devifee  from  whom  he  claims.  We  are  all  of  opinion, 
that  for  this  fault  the  avo>xTy  is  ill.  It  feemed  to  be  given  up  at 
the  bar,  and  therefore  I  fliall  but  lightly  touch  upon  it,  that  the 
conufce  was  in  at  common  law.  The  fine  is  a  common  law  con- 
veyance, by  which  both  the  legal  eftatc  and  the  ufc  would  have 
pafled  to  the  conufee,  without  any  declaration  of  ufcs,  according 
to  the  cafe  of  lord  Anglefea  v.  Altham  \  and  therefore  the  ufes 
need  not  have  been  averred,  it  is  but  exprejfto  eorum  qtia  tacite  in- 
flint  \  whereas  if  it  had  been  to  the  ufe  of  a  third  perfon,  they 
muft  have  been  averred,  in  order  to  control  the  general  operation 
which  the  fine  would  otherwife  have  had.  This  conufce  did 
not  want  the  help  of  the  ftatute,  and  therefore  it  meddles  not 
with  liim,  but  leaves  him  in  at  commdn  law.  2  KolL  Ahr.  780. 
//.  3*     2  And.  15.     &alk.  90.     Cb.  Litt^  309.  h. 

Since  he  is  in  at  common  law,*  it  is  not  difputed,  but  that  at- 
tornment was  neceflary  to  enable  him  to  diftrain ;  but  the  avow- 
ant fays,  he  is  in  the  cafe  of  a  devifee,  and  on  a  devife  no  attorn- 
ment is  neceflary.  This  is  true,  that  generally  a  devifee  fliail 
diftrain  without  attornment,  but  then  his  devifor  muft  have  been 
enabled.  If  he  had  not  that  power,  he  could  not  ^ansfer  it,  ac- 
cording to  the  rule  in  Sir  Moylt  Finch's  cafe.  Nemo  poteft  plus  juris 
ad  aiium  trans ferrre  quam  in  ipfo  eft*  This  rule  holds  in  all  fci- 
ences,  in  logick  Nil  dat  quod  in  fe  non  hahet ;  a  bargainee  has  no 
more  privileges  than  his  bargainor,  and  of  the  two,  he  is  to  be 
favoured  before  the  devifee.     5  Co.  1 13. 

The  cafe  of  a  devifee  and  lord  by  efcheat  are  unflcilfuUy  coupled 
togetlier  in  Cro.  EUz.  3  54.  as  was  mentioned  at  the  bar  j  and 
though. in  the  latter  end  of  that  cafe  there  falls  an  expreflion 
[  1 1 2  J  obitery  which  feems  to  make  for  the  avowant ;  yet  that  can  have 
no  weight ;  it  is  tenderly  Xaid,  and  is  diredly  contrary  to  the 
prmcipal  cafe.  There  is  no  doubt  but  the  lord  by  efcheat  may 
diftrain  without  attornment,  for  he  claims  by  title  paramount, 
and  the  oldj^rivity  revives.     Mallorie's  cafe,  5  G?. 

And 
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And  as  we  think  itHftcceflarj,  an  attornment  (hould  be  fet  out ; 
fo  we  are  Ukewife  of  opinion,  diat  none  appears  upon  this  record. 
The  conufee  wz%feifitus^  and  the  tenant  oneraf  by  the  fine  only ; 
but  that  pafled  no  power  to  diftrain.  If  this  had  been  by  deed, 
an  argument  might  have  been  drawn  from  thofe  words,  becaufe 
there  nothing  would  have  pafled  before  attornment.  We  think 
likewife,  that  this  i&  matter  of  fubftance,  and  fo  the  avowry  is  ill 
on  a  general  demurrer  (i). 

Rie^jt  prayed  to  difcontinue,  becaufe  the  avowant  is  as  an 
ador.  Sedptr  Curiam :  It  is  the  plaintiff's  fuit,  and  how  can  one 
man  difcontinue  another's  fuit.     Judicium  pro  quer\ 


(i)  Vandefut  v.  IW,  mii  78.  Queen  Amne^  (^jl/me,  c.  16.  J  9.) 

SeJ  i*irle  the  opinion  of  Buller  ]•  attornment  is  never   averred  in 

in  Mo/s  V.  Gaillmore,  Doug,  283.  a    declaration   in  covenant,    nor 

"    EJ.  3.  That  fincc  the  ad  of  fkadid  in  om  awvwfj.** 


"3 
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5   Georgii  Regis,       In  B.  R. 

Sir  John  Pratt,  K/tt.  Lord  Chief  Jujiice. 
Sir  Littletoa  Powys,  Knt.  ^ 

Sir  Robert  Eyre,  Knt.  \jHfticcs. 

Sir  John  Fortcfcue  Aland,  Knt.      -' 
Nicholas  Lechmere  Efquire^  Attorney  GeneraL 
Sir  William  Thompfon,  Knt.  Solicitor  General. 

Brooke  verfus  Ewers  &  ux\ 


niturc 


*nrf  in      'V*  0  R  K  E  movcd  for  a  mamlamus  to  the  Judge  of  the  court  of 

^tmJ^li'^^'  5/7//rfi£;/>;S,  to  give  judgment  upon  a  verdict,  though  he  had 

ditmrn.  granted  a  new  trial  for  exceflive  damages  without  payment  of 

cofts.     And  (oT  the  mandawus   he  quoted  i  f^rrt,    187.     Raym, 

214.     2KfLS']i.     And  he  likewifc  infilled,  that  a  judge  of  an 

A  Judge  of  an    inferior  court  cannot  grant  a  new  trial,  as  was  held  by  Holi  C.  J. 

interior  court      Mirh.  I  Ann.  Hail  V.  Hll/y  I  Mcd.  Ca.  84.  Salk,  20I,  650.  And 

^wttSr*      likewifeby  P/7ritfrC.  J-  Faf.  12  J^iw.  Page  v.  Round,  And  to 

that  opinion  the  court  inclined,  and  granted  a  mandamus  unlcfs 

caufe,  and  upon  that  the   Judge   below,  as  well  advifed,  qui- 

tint  ( I ). 


(1)    Rix  V.   Urlifig^  Fort,  198,  v.  Hopkias,  per  Lord  MamsfeyS.?, 

Baylej  y.   BoornCi  poft,  392,   and  But  he  may  fct  it  afide  forirregu- 

the   cafes   there   cited.       Rex  v.  larity.     Rrx   v.   Petas,    i  Burr^ 

Day,  Saj,  Rep.   2C2.     Blaajniert  572.     Jr^vcl\:HiU,  ^.  499» 
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Between    the   Pari  flies    of    Beaflon    in    Nottinghamfliire    and 
ScifTon  in  LciccllcrftiiTe. 

ORDER  for  removal  of  Thomas  Block  and  his  family  from  Order  to  remove 
Beaficn  to  Sci/Ton.     And  the  ju  ft  ices  adjudge,  th.it  he   is  t;^/"^^^*-^ 
JiKCiy  to  become  chargeable,  and  that  SaJJon  was  thfi  place  ot  nis  i,ut  adjudicAcioa 
laft  legal  fettlement.     Upon  the  firft  reading  it  was  quaflied  as  that  ii  wm  the 
to  the  family,    quia  tc^  general:  Sa/L  482,  485  (0-.  ^^^  ^^tl^fM^Li^ 
queftion  now  debated  was,  whether  there  was  a  lutficient  adju-  i&  well  enousk. 
dication  of  a  fettlement  in  Scljb/i ;  for  it  is  not  that  it  //  the  ^^^'  473. 
place  of  his  laft  legal  fettlement,    but  that  it   was  fo,  which  Kem.^.'s'e! 
might  be  twenty  years  ago,  and  he  may  have  gained  another  fet-  No.  116.  s.  C 
tlement.     And  fome  ftrefs  was  laid  upon  the  variation  of  the  ex- 
preffion  in  the  order  is  and  w/i/,  as  if  the  jufticcs  dedgiied  they 
fliould  have  a  different  conftruclion.  And  the  court  now  niclined 
this  part  of  the  order  to  be  bad,  till  Eyre  J,  quoted  a  cafe  between 
the  parifhes  of  Lanbadtkck  and  Lafiguined^  Mich,  2  Geo.  or  Hi/, 
2  Geo.  where  it  was,  are  likely  to  become  chargeable,  and  that 
/.^j/ig'wxw// iiwj  the  place  of  fettlement ;  and  this  excepti^wi  taken 
and  over -ruled.  And  upon  this  authority  the  order  was  confirmed 
as  to  Block  himfelf,  but  the  Chief  Judlce  and  VorUjcue  J.  laid,  if 
it  had  been  res  integra^  they  (hou'ld  have  doubted. 

(l)  S.  P,  Flintm  V.  Royjlon^   I  Sejf.  Caf,  lO./>/.  II.  fol.  324. 

Stratton  verfus  Burgis. 

AN  attorney  undertakes  to  appear  for  the  defendant  an  infant.  Amcndwi'-Tit 
Etper  Curiamy  Hz  is  obliged  to  do  it  in  a  proper  manner,  3  Vin.  Aor, 
and  having  entered  \t  per  attortiatumy  when  it  fliould  have  been  »^*-pi«  »^ 
per  guardiauum^  it  may  be  amended  ( i ). 


(i)  Goodwrighi  y,  Hli^htt  ante     if    there     be     no     undertaking, 
/.  33.  S.  P.     But  it  is  othcrwifc     /Viv^r  v.  JoneSf  poft,  445. 

Lewis  vcrfus  Farrel. 

IN  cafe  for  a  malicious  profecution  of  an  indifimcnt,  judgment  ^"  ^^^^  ^''^  mai;.^^-^-^'' 
was  given  for  the  defendant  on  demurrer,  becaufe  it  was  not  mu"^fh^wyro-'' 
fliewn  how  the  indi<3ment  was  determined,  according  to  the  cecdj  .^i  deior- 
cafcs  of  Parkery.  Langley  {a),  Tr'm.  12  Ann  B.  R.  and  Blagrave  J^V'p'.^t''^'^- 
y.Odell,  Mich.  2  Geo.  22S  (6).    [Lucas  200.    Salt.  1 5.    6  Alod.  b,  K.j6^'^'' 
262.     Hob.  267.     Telv.  1 17.      2  Salk.4^6,  767.      5  Alod.  223,  10  Mod.  145. 
224.     Sound.  228.     Lev.  275.      10  Mod.  219.     GilL  Uf.  214.  ^by^vvi^.  P.hx. 
R.  Raym.  503.]  added  in  24  edition.  35.  c.  aj.'  n.  ' 
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Dominas  Rex  verfus   Guardianos  eccIeCx  de  Thame  in  com' 

Oxpn*. 


4^  ^iiifiOmnutndamMt     TiyfANDAMUS  dircftcd  to  the 
to  rcitorc  an        IVl    jfl^  ^f  Thame^  to  Tcftore   John 

officer  who  is  in  '  •/ 


churchwardens  of  the  pa- 
WillUnu-  to  the  office  of 


at  pleaTure  only,  fcxton  there. 
it  is  a  good  rc- 

2™/°ic2-u«''to  They  return,  That  the  parifliof  Thame  is  an  ancient  parilh, 
fcmovchiin,and  and  that  for  time  immemorial  there  has  been  a  church,  with 
in  fuchcafc  a  ^  churchwardcns,  and  a  fexton,  eligible  by  the  churchwardens  and 
ne«7r^'?''"™*' P^"^^^"^'^^»  ^^  *^  major  part  of  them,  for  that  purpofc  at  a 
»  Str.  897.  day  and  place  prefixed  aflcmbled ;  which  perfon  fo  el<^£ted  was 
to  continue  in  at  the  pleafure  of  the  eledors,  and  was  always 
amoveable  by  the  major  part  in  form  aforefaid  aflembled.    That 

1  May  1703.  Jchn  JVUliams  was  elefiked  fcxton,  and  continued 
in  the  office  till  3  ift  of  July  17 17.  upon  which  day  the  church- 
wardens and  parifhioners  being  duly  aflembled,  ad  continuanium 
vei  amovendum  the  faid  John  If^ianUy  he  at  fuch  afiembly  wasbv 
the  churchwardens  and  major  part  of  the  pariihioners  remoTcd 
from  his  faid  office,  et  ea  de  cavja  tliey  cannot  reitore  liirn. 

Denton  argued,  that  the  return  was  infufficient.  This  is  not 
a  cafe  within  the  mandamus  aft,  fo  as«we  might  traverfe  the  re- 
turn ;  and  therefore  it  muft  be  certain  to  every  intent.  It  mull 
anfwcr  all  the  fuggeftions  of  the  writ,  which  this  return  docs 
not :  we  fay  that  we  were  dehiie  elecf  prafcEF  et  admijf,  into  this 
office :  they  anfwer  to  the  ele^*  zrApr^feEV^  but  not  to  the  admif* 
fion  :  for  though  that  may  be  implicitly  taken  to  be  anfwered,  yet 
returns  by  implication,  and  fuch  as  are  argumentative  only,  arc  not 
good.  Raym.  365,  153,  431.  I  &id.  286.  2  Jones  177.  The 
cafes  of  2  Sid.  49,  79.    i  Vent.  77,  ^2.  Raym.  188.     i  Sld.^fii. 

2  Keb.  64 1 .  will  be  objcded  to  me  ;  but  I  give  them  this  an- 
fwer, That  they  were  upon  letters  patent,  where  the  appoint- 
ment was  only  durante  bene  placito  j  but  we  are  here  in  the  cafe  of 
a  cuftom,  -which  is  more  unconfined  ;  and  2  Cro.  540.  a  cuftom 
to  remove  a  inzn from  his  freehold  vnz^  held  void.  It  docs  not  appear 
the  party  was  heard,  or  that  the  parifli  is  f applied  with  auotlier 
officer. 

Torhe  contra.  Wliercver  an  officer  appears  to  be  in  only  at  plea- 
fure of  the  eleflors,  it  is  fufficiciit  to  fliew  a  determination  of 
their  will(i)  i  Lev.  291.     i  Fetit.  77,  88.     2  Keb.  641,    And 


(l)  Rf:x  V.  M^jor^  de  Canttrbury,  pofl.  674. 

thofc 
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thofe  cafes  being  of  a  grants  the  argument  is   ftronger  in  this 

cafe ;  for  many  things  are  good  by  cuftom,  which  are  not  fo  by 

grant.    Where  the  power  is  to  remove  without  caufc,  no  caufe 

of  removal  need  be  returned.     And  for  this  reafon  alfo  no  fum« 

mons  or  hearmg  of  the  party  is  rcquinte«  for  he  is  not  removed 

for  any  crime.     And  whether  the  office  is  filled  up  or  not  is  no-    f   1 16  j 

thing  to  this  man,  nor  can  better  his  title  a  whit.     The  admif- 

Con  is  not  the  point  of  the  writ^  but  if  it  were,  yet  the  eUEf  rt 

prafecf  is  a  full  anfwen     He  could  not  be  pr^feHuSj  unlcfs  he 

was  in  poflei&on  of  the  office :  fo  that  when  we  (hew  him  in  pof- 

fefllon,   that  neceflarily  implies  a  previous  admiffion. 

No  mandamus  lies  for  an  officer  at  wiJL  2  Lru,  i8«  Sail. 
428,  432.  There  appeared  to  be  a  power  of  removal  at  pleafure, 
but  becaufc  the  removal  was  for  faults  in  his  office,  and  not  in 
purfuance  of  that  power,  a  peremptory  mandamus  went :  but  it 
was  held,  that  it  had  been  good>  if  they  had  relied  only  upon 
their  power. 

The  court  held  the  return  good.  Et  per  Pratt  C.  J.  The  ad- 
miffion  need  not  be  anfwered,  though  it  is  fully  done  by  prafeff  : 
nor  does  there  need  any  fummons,  for  the  reafon  mentioned. 
EtpfrPo%uys].  a  charter  cannot  hinder  a  man  from  fetting  up  a 
trade  without  apprenticeihip,  but  a  cuftom  may.  £t  per  Forte/cue 
J.  a  (exton  is  called  oftiarius :  we  ought  not  to  grant  a  mandamus, 
without  a  certificate  that  the  fexton  was  chofen  for  life.  If  he 
were  removed  for  a  crime,  a  fummons  is  requifite  according  to 
natural  juftice ;  but  the  prefent  cafe  is  a  removal  for  what  the 
party  cannot  gainfay. 

Henderfon  ver/us  Williamfon, 

DEBT  upon  a  bond,  conditioned  to  perform  the  award  of  j^^^  m^H 
y.  S.  fo  as  it  be  made  in  writing  under  his  hand  and  feal  purfue  the  Aib. 
by  fuch  a  day  ready  to  be  delivered  to  the  parties.     The  defend-  ^f^^  *"  ^f''"^ 
ant  after  eyer  pleads  nui  agard  fait.     The    plaintiff  replies,  that  „  i^^in*  of 
the  arbitrator  before  the  dqy  made  his  award  in  writing,  which  fubftance. 
is  fet  out,  and  a  breach  affigned.     And  to  this  replication  the  de- 
fendant demurs  generally.     And  Comyns  Serjeant  objeded,  that 
it  did  not  appear  to  be  under  the  hand  and  feal  of  the  arbitrator, 
as  the  fubmiffion  requires.  Butfi.  no.   i  Roll.  Abr.  145.  Vaugh. 
109,  112.     Palm.  121.     2Cro.2TT.     And  for  this  fault  it  was 
held  ill :  but  the  plaintiff  had  leare  to  difcontinue. 


Vot.  I.  K 
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Anonymous. 

Variance.  f^  Ertior art  to  Tcmovc  a  conviftion  of  forcible   entry  and  dc- 

^  tainer  againft  J.  and  his  wife  :  the  convi£lion  returned  was 
againft  A^  only  :  and  for  this  variance  the  certiorari  vras  quaflicd. 
VuUSalk.  146,  151. 

r  I'ly  ]  Dominus  Rex  verfus  Roc  &  al*. 

A«  aaihority  to  V*  ORKE  moved  to  quafti  the  return  of     refcous,  by  which 

two  to  do  an  ftd    ^    it  appeared,  that  the  warrant  was  to  two,  and  the  arrcft  only 

ilobikk  m^\e  ^1  ^"^>  Without  any  words  to  fever  thfc  authority*  Sedper  Curiam^ 

ezectttei  hy  oae  Though  that  be  an  exception  in  the  cafe  of  a  private  authorit?, 

•°^/-  yet  it  is  in  none  which  relates  to  the  public  jufticc ;  and  thU 

has  always  been  the  {landing  dI(lin£lion,  and  therefore  the  retuni 

is  good.    Vidt  I  Ltji.  18 1.?,   i  Cotn.  Dig.  tit.  Attorney {C.  11}. 

644. 

King  qui  tarn  verfus  Bolton.     > 

Where  the  firft  T^  H  E  plaintiff  declares  in  prohibition,  fetting  forth  that  the 
travcrfe  is  iin-  j^  ^j^y  ^f  London  is  an  ancient  city  incorporated  by  the  name 
may  iwi  a'travcrfc  of  mayor,  commonalty  and  citizens  of  the  city  of  LofidoHy  and 
upon  ic  that  time  out  of  mind  there  has  been  a  common  council  conHiling 

Fort. ^40  ^*^'  ^^  ^^^  mayor,  aldermen  and  certain  citizens  to  tlic  number  of  25  c, 
Brb.  p.  c!  98.  elefted  within  their  refpeftivc  wards  yearly  upon  St.  Thoma/i 
5*  C.  day  at  the  wardmote  :  tliat  there  have  been  ufally  twelve  chofea 

for  the  Tower  ward,  and  that  the  plaintiff  on  St.  Ttotnas's  day 
laft,  being  a  citizen  and  freeman  inh«nbitlng  in  that  ward,  was  2.1 
a  wardmote  holden  before  the  alderman  duly  defied  and  admitted 
a  common  council  man  for  the  year  enfuing :  but  the  defendanti> 
in  order  to  opprefs  him,  6  February^  4  Geo.  did  deliver  a  petition 
to  the  court  of  common  council,  complaining  of  an  undue  elec- 
tion, and  fuggefting  that  they  themfelves  were  chofen  ;  whereii 
the  plaintiff  avers,  the  common  council  had  nojurifdiclion  to  ex- 
amine the  validity  of  of  fuch  eleftion,  but  the  fame  belongs  to 
the  court  of  the  mayor  and  aldermen  ;  and  notwithftaudiog  the 
plaintiff  oftered  to  prbve  the  fame,  yet  the  defendants  proceed 
againft  him,  and  concludes  with  averring  the  contempt.  The 
defendants  deny  the  contempt,  etqtfuquid,  (sfc.  et  pro  cofiftdiat2=m 
Atffc/i/ii  they  admit  the  conftitution,  and  manner  of  eledtion  ;  but 
tlicn  they  fay,  That  the  mayor,  aldermen  and  common  council, 
time  out  of  mind  have  had  the  cognizance  and  authoiity  of  hear* 
ing  and  determining  the  election  of  common  council  men  :   that 

0:1 
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on  &.  Thomases  day  the  defendants  were  duly  chofen,  but  tlie 
plaimifiFand  one  J^ffts  pretending  a  right,  intruded  themfelves  into 
the  faid  o£ce,  whereupon  the  defendants  exhibited  their  petition 
to  the  common  council,  prout  eis  bene  licuit,  abfque  hoc  that  the 
jurifdi£lion  is  in  the  court  of  the  mayor  and  aldermen.  The 
plaintiff,  protejiando  that  the  court  of  mayor  and  alddrmcn  have  a 
jurifdidion,  for  plea  fays  the  common  council  have  it  not :  and 
concludes  to  the  country*  To  this  replication  the  defendants 
demur,  and  ihew  for  caufe,  that  the  replication  is  a  departure,  [  118  j 
and  that  the  plaintiff  ought  to  have  taken  iifue  on  the  traverfc, 
and  not  anfwered  the  matter  of  it  barely  by  way  of  inducement. 
The  plaintifi*  joins  in  demurrer. 

Damall  Serjeant  pro  defendenie.  The  phintifFffiouId  have  taken 
ifiue  upon  our  traverfe,  and  not  meddled  with  the  inducement  to 
it.  Cro.  Car.  105.  2  Mod*  183*  He  (hall  maintain  matter  al- 
leged by  him,  and  denied  by  the  other  fide,  and  not  go  over 
to  matters  dehors  and  collateral,  arifing  only  out  of  the  induce- 
ment to  the  other's  plea.  Faugh*  60.  2  Mod.  84.  He  Ihall  not 
defert  his  own  title,  and  recover  upon  a  defed  in  the  defendant's* 
It  is  not  enough  for  him  to  deftroy  my  titie,  but  he  mud  go  far- 
ther, and  eflablifli  his  own  :  if  he  does  not  he  can  never  recover, 
for  meiior  ejl  conditio  pojftdentis.  Hob.  10 1 .  He  that  prays  a  pro- 
hibition, mnft  prove  his  fuggeftion,  as  on  modus* s  and  citations 
out  of  the  diocefe.  He  that  pleads  in  abatement,  muft  give  the 
plaintiff  a  better  writ :  therefore  when  they  fay  we  have  ap* 
piied  to  an  improper  court,  ought  they  not  to  (hew  us  which  is 
die  proper  one  ?  and  can  that  be  determined,  unlefs  it  be  put  in 
iiTuc?  . 

JThilaler  ScrjC3a\t  contra*  This  is  a  prohibition /ro  defeEluju^ 
TtfdiEtionuj  and  not  barely  pro  defeBu  trkiticnis*  Here  both  plain- 
tiff  and  defendant  are  zQloxs^  the  one  fues  for  damages  by  being 
drawn  into  an  improper  court}  and  the  other  labours  for  a  con« 
fultation,  and  for  that  purpofe  muft  intitle  the  court  wherein  he 
fues  to  jurifdi£i;ion.  Plow.  469.  a.  Dy.  170,  171.  2  //.  4. 
9,  10.  For  the  only  point  is,  whether  or  no  the  defendant  has 
fued  the  plaintiff  in  a  ccurt  that  can  and  ought  to  determine  the 
matter.     The  traverfc  is   immaterial :  we  fay  the  court  of  com*  ' 

mon  council  has  no  jurifdiAion,  and  is  it  any  anfwer  to  fay  the 
court  of  aldermen  have  none  ?  We  might  fafely  have  demurred, 
but  we  chofe  to  waive  that,  in  order  to  bring  the  right  to  trial. 
And  though  generally  a  traverfe  upon  a  travcrfe  is  not  allowed, 
yet  that  rule  docs  not  hold  in  all  cafes,  i  Inji.  282.  b*  Cro. 
EL  99.  Mo.  429.  Cro.  El.  407.  2  Cro.  372.  Pop.  loi.  i  Sand.4». 
This  is  not  like  the  cafe  of  a  quare  impedit^  which  has  been  men-  *  ^^*  ^9^ 
tioned,  for  there  the  plaintiff  m^ft  make  a  title^  in  order  to  have 
a  writ  to  the  bifliop. 

K  %  Damall 
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Darnall  replied.  Suppofe  we  had  demurred  to  the  declantion, 
and  it  had  been  held  naught ;  ihould  not  we  have  had  a  confuita- 
tion,  without  making  out  a  title  ?  They  that  take  a  caufe  firom 
one  court,  muft  (hewajurifdi^^ion  in  another:  they  fay  we  have 
applied  wrong,  why  ?  Becaufe  you  fliould  have  gone  to  the  court 
of  alderpien,  fo  that  that's  the  point,  whether  the  court  of  alda- 
men  have  the  right* 

[  1 19  ]  C  J.  I  did  not  expe£l  to  have  heard  an  argument  in  fo  plain 
a  cafe  as  this.  The  plaintiff  fays  he  is  fued  in  the  common  coun- 
cil for  a  matter  whereof  the  cognizance  is  only  in  the  court  of 
aldermen':  confider  now  what  is  the  ground  of  our  fending  a  pro- 
hibition ;  it  is  not  becaufe  the  court  of  aldermen  have  a  right, 
but  becaufe  the  common  council  has  none,  and  therefore  the 
traverfe,  which  would  avoid  trying  the  right  of  the  common 
council,  and  bring  that  of  the  court  of  aldermen  in  queftion,  is 
immaterial.  For  fuppofe  they  had  gone  to  iflue  upon  that,  2nd 
it  had  been  found  that  the  court  of  aldermen  had  nojurifdi&ion; 
yet  that  had  not  ellabliflied  the  right  of  the  common  council,  fo 
as  to  intitle  the  defendants  to  a  confultation.  Whether  they 
(hall  have  one  or  not,  depends  upon  the  right  which  the  common 
council  has  to  determine  this  matter  \  and  if  they  have  none,  I 
am  fure  we  ought  not  to  remit  this  caufe  to  them,  though  the 
court  of  aldermen  fhould  fail  of  eitabliihing  their  right.  Though 
the  plaintiff  might  have  demurred,  yet  he  was  at  liberty  to  go  on 
to  try  the  right.  The  cafes  where  a  plaintiff  muft  recover  upon 
his  own  ftrength,  do  not  at  all  govern  this  \  for  if  the  common 
council  have  ufurped  a  jurifdi£tion,  which  they  have  not ;  the 
plaintiff  might  have  had  a  prohibition,  without  fetring  out  where 
the  right  was.  In  the  cafe  of  a  modus  it  is  otherwife  indeed,  be- 
caufe there  tlie  court  below  has  originally  a  jurifdi£lion,  which 
the  other  comes  to  overthrow  by  matter  ex  poji  fitBo.  For  thcfc 
reafons  I  am  of  opinion,  the  prohibition  ought  to  ftand.  To  all 
which  Pov)ys  J.  agreed.  Et  per  Eyre  J,  The  plaintiff  ia  over- 
throwing the  jurifdi£tion  of  the  common  council  has  no  need  to 
fet  up  another  in  oppofition  it.  Where  the  firft  traverfe  is  im- 
material, that  is,  where  it  will  not  put  the  proper  point  in  ifiue, 
there  may  be  a  traverfe  upon  that  traverfe  (i). 

Forte/cue].  The  defendant  is  properly  the  a£lor,  becaufe  he 
muft  make  title  to  the  jurifdidion  in  which  he  fucs  ^  and  whether 


(1)  Fidie  Rex  v.  Archhip^op  of    which  was  revcrfed  in  Cffw.  5fflvV. 
Ardmagb  and  Nathaniel   li^/ja/ey,     upon   this  ground.     2  //.  BLik. 
fcfi.  837.     ne  Mayor  of  Orford     184.     5    Term  Rrp.  367. 
V.  RUhard/iny  4  Term  Ref.  438. 

3  that 
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that  court  has  jarifdiAiony  is  the  onlj  matter  iflluiblc ;  and  not  y*<^  C^«i-  ^t* 
whether  the  plaintiff  has  alleged  it  properly  elfewhere.    The  cafe  fj^L^Ts^ 
of  a  gMore  impedit  is  intirely  diSeient  from  this  cafe:  there  the  737.  £i.  1792* 
plaintiff,  as  here  the  defendant,   muft  recover  upon  his  own 
Itrength,  one  his  writ  to  the  bi(hop,  and  the  other  a  confultation. 
But  the  defendant  there,  and  fo  the  plauitiff  here,  needs  make 
no  tide.     If  the  right  of  the  court  of  aldermen  had  been  in  iffue, 
confider  what  would  have  followed.     If  their  right  had  been  efta- 
bliflied,  it  is  no  confequence-  that  the  common  council  have 
none,  for  there  may  be  concurrent  jurifdidions.     If  it  had  been 
-found  they  had  no  right,  does  it  follow  that  it  is  in  the  common 
council  ?  That  could  not  have  intitled  the  defendants  to  a  con* 
fultation.-    Judicium  pn  qiar** 

N.  B.  This  judgment  was  afterwards  affirmed  upon  a  writ  of 
enor  in  parliament. 

Donunus  Rex  aer/us  Grant,   Majorem  de  Taunton  in  Com*    [  lao  ] 

Somerfet\ 

UPON  an  affidavit,  that  the  defendant  at  the  timcof  tak-  ^^rrr^Wlietber 
ing  the  oath  of  office  did  not  take  the  declaration  required  '*>««  ren«i« 
by  the  corporation  aft  of  the  1 3  Car.  2.  againft  the  folcmn  league  Su  S'^r  dfi"! 
and  covenant,  a  rule  was  made,  that,  he  ihould  fliew  caufc  why  cen  of  conon. 
an  information  in  the  nature  of  a  quo  vjarratito  fliould  not  go  ^jo"*  **<>«»*« 
againft  him.     And  upon  (hewing  caufc  :  S^nft'lhTfeT 

lemn  league  and 

Chejbjre  Serjeant  before  he  came  to  the  principal  matter  made  «'«»*°** 
two  previous  points,     i.  That  no  private  perfon  could  apply  for 
this  information ;  and,  a.  That  in  cafe  he  might,  the  affidavit 
was  not  fufficicnt. 

Firfl^  It  will  not  be  contended,  but  that  in  this  cafe  the  court  9  Ann  64,  c]u^ 
upon  the  ftatute  of  9  Anint^  c.  20.  has  a  difcretionary  power,  *©• 
cither  to  grant  or  deny  an  information.  The  party  isycnabled  to 
file  it  with  leave  of  the  court,  that  is  upon  application  to  it.  He 
muft  pray  to  have  it,  and  every  prayer  implies  a  power  to  deny. 
A  quo  wafxanto  is  the  king's  royal  writ  of  right,  which  Mr.  At- 
torney may  exhibit  whenever  he  pleafes.  Teh.  192.  I  Buljf. 
SJ.  But  no  private  ,perfon  has  fuch  an  unlimited  power,  not 
over  informations  in  the  mtVLxe  0^%  quo  warranto.  The  ftatute 
is  calculated  for  the  determination  ot  private  rights,  where  any 
difpute  happens  upon  eleaions  of  members,  and  it  was  made 
chieffy  with  this  view,  as  may  be  coUefted  from  the  preamble 
and  other  parts  of  the  aft,  which  require  a  relator  to  be  named,  who 
flull  be  liable  to^cofts,  and  extend  all  the  ftatutcs  of  jeofaileata 

K  3  thefe 
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thefe  proceedings.  He  that  pr^ys  the  information,  mtift  by  fotne 
right  to  the  ofiice  before  the  court,  that  it  may  appear  tlie  profe- 
cution  IS  not  fet  on  foot  merely  to  gratify  the  humour  and  cap- 
tious difpofition  of  the  profecutcr.  My  Lord  Chief  Juftice//:// 
has  cenfured  a£iions  which  have  been  brought  out  of  curiouiy 
only  to  try  the  opinion  of  the  court,  faying  he  did  not  fit  there  to 
determine  cofFee-houfe  difputes.  The  ele^lion  of  the  defendant 
was  unanimous,  no  competitor  at  all ;  fo  that  there  is  no  one 
but  himfelf  who  claims  a  right  to  this  ofEce.  It  has  been  held 
criminal  tobrinp  an  a3ion  in  another's  name  without  his  privity 
and  corifent.  Here  the  profccution  is  in  the  king's  name,  and 
yet  he  is  not  privy.  His  attorney  does  not  appear  to  avow  the  pre- 
fecution. 

SfC9mUyy  The  afiidavxt  may  be  true,  and  yet  the  defendant  may 
have  taken  the  declaration  as  the  ftatute  requires,  for  he  might 
[121  ]  take  it  before  two  juilices  at  a  different  time  from  his  taking  the 
oath  of  othce.  Neither  does  it  fet  cut  any  tender  of  this  declara- 
tion to  the  defendant,  which  is  exprefsly  required  by  the  purview 
§  10.  and  though  the  provifo  feems  to  carry  it  farther,  yet  it  will 
be  abfurd  to  make  the  purview  void  by  the  provifo.  Mich.  8  W. 
Salk.  4*8.  2^,B.R.  Rex.  V.  Af/>jor'  de  Oxon*.     $  Mod.  360.     That  was  a 

Mandamus  to  rcftore  Job  Slaiford  to  the  ofiice  of  town-clerk. 
They  returned  that  he  did  not  at  the  time  of  taking  the  oaths  of 
office  take  the  oaths  of  allegiance.  It  was  infifted,  that  a  tender 
was  neccflary  j  but  this  was  not  the  point  upon  which  the  cafe 
turned,  but  becaufe  they  only  faid  he  did  not  take  them  at  that 
time,  without  any  negative  words  that  he  did  not  take  it  at  any 
other  time,  which  he  well  mi^^ht.  And  for  this  reafon  a  pe- 
remptory maTtdnrrnfs  was  granted.  This  cafe  enforces  my  objec- 
tion to  the  affidavit,  and  before  1  leave  it  I  muft  obferve,  that 
though  all  the  tiien  great  lawyers  were  concerned  in  it,  yet  not 
one  of  them  ever  thought  of  tliis  declaration,  which  is  now 
trumped  up  to  facrificethe  quiet  of  the  whole  kingdom  to  fomc 
private  pique  and  revenge* 

As  to  the  principal  point  (and  a  great  point  it  is)  I  hope  no  in- 
formation ffiall  go,  for  three  reafons.  i.  Becaufe  this  declara- 
tion has  been  difufed  for  thefe  thirty  years  pad.  7.*  From  proba- 
ble reafons  to  induce  an  opinion,  that  this  ftatute  is  expired 
'  and,  3.  From  the  confidcration  of  the  many  inconveniences 
which  a  contrary  determination  will  bring  along  with  it,  and  the 
evil  influence  it  will  have  to  inflame  the  nation. 

f  vM,  of  Trials         Pi^lfti  Sir  James  Mackefizic  and  Sir  David  Dalrympic  in  their 
**>'•  treatiics  of  the  laws  of  Sc5//fl//^  tell  us,  that  defuetude  of  a  liw 

it'f'*^,  i^ldfc  '  foJ^  i^^'^y  y^'^^s  amounts  to  a  repeal  of  iu     And  iincc  no  proiccu- 
otUwiii9.  '  '  cution 
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culion  has  hitherto  been  fet  on  foot  upon  this  z€t  of  parliament, 
it  is,  according  to  Lift.  §  i  o8.  an  argument,  that  none  lies  i 
and  as  this  law  has  been  fo  long  eileemed  to  be  of  no  force,  I 
may  procrly  apply,  what  my  Lord  Coke  has  more  than  once 
mentioned,  a  communi  obfcrvantia  non  ejl  recedmdum  ;  et  pcriculo^ 
Jum  exiftiinoy  quod  bonorum  virorum  mn  comprobatur  exetnplo» 

S^ctmdlyy  There  are  not  many  reafons  to  conclude  this  ftatute  is 
expired,  ami  all  put  together  are  fufEcient,  rmm  qua  non  profunt 
fingula^  junBa  juvmtiU  It  is  the  reafon  and  fubje£k  matter  which 
guides  the  conftrudlion  of  ads  of  parliament,  and  from  hence 
fpring  all  thofe  inftances  which  might  be  fliewn,  where  general 
terms  have  been  reftrained  to  paxticular,  and  particular  extended 
to  general :  where  the  words  have  reached  all  a£lions,  and  yet 
been  confined  to  one  fpecies  only ;  where  ftatutes  mentioning  the 
king  have  enured  to  the  benefit  of  the  fubje£l ;  and  on  the  con- 
trary where  a£is  of  parliament  penned  with  latitude  enough  to 
include  the  fubjed,  have  notwithftanding  been  reftrained  to  the  C  '^^  ] 
king ;  where  tlie  plural  number  has  flood  for  the  fingular,  and  the 
fingular  for  the  plural ;  nay  even  where  the  fame  words  in  the 
fame  law  have  had  different  conftrudions  put  upon  them.  4  Injl. 
33«.  2  Injl.  25.  Hob.  128,  299,  346*  As  fuppofe  a  man 
having  an  inheritance  in  one  acre  and  but  a  freehold  in  another, 
conveys  both  to  J.  S,  and  his  heirs  for  ever.  Hereyor  ever  muft 
be  condrued  difierently.     7  Co.  23.     Cro.  £iiz.  183. 

The  intention  was  but  temporary,  as  appears  by  Kennet  vol. 
3.  138.  Though  never  fo  many  had  taken  the  covenant,  yet 
the  extent  of  one  life  would  wipe  them  all  off.  The  candles  were 
all  lighted  at  once,  and  would  burn  out  as  foon  as  a  fingle  taper. 
It  was  confined  only  to  perfons  then  in  being,  who  may  reafon- 
ably  be  fuppofed  to  be  all  dead  at  this  day  :  and  as  it  was  csdcu- 
lated  chiefly  for  thofe  who  had  taken  the  folemn  league  and  cove- 
nant, it  will  be  of  no  ufe  now.  The  ftatute  of  uniformity  14 
Car.  2.  r.  4.  which  exprefsly  determines  it  in  1682,  induced  a 
belief  that  it  had  the  fame  continuance  in  all  cafes.  And  to  fliew 
this  was  not  thought  fo  confiderable  a  thing  as  fome  people  would 
make  it,  it  is  obfervable  that  it  is  left  out  in  the  militia  a£t.  I 
canno:  pretend  there  ever  was  any  exprefs  repeal,  but  if  i  ^.  GT  »W.  liM.  c»*« 
M,  c,  8.  be  not  one  as  to  this  declaration,  I  queftion  whether  it 
bcfo  of  the  oaths  themfelves.  If  the  clergy  were  to  take  it  but 
for  a  time,  and  the  militia  not  at  all,  what  reafon  is  there  to  con- 
ftrue  this  obligation  with  a  greater  latitude  to  corporations?  The 
danger  is  the  fame  in  each  cafe,  and  fo  is  tlx  fecurity  to  be 
againft  it» 

K  4  -  Thirdly^ 
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Thirdly,  There  are  mnny  inconveniencies  which  will  tfowfroffl 
an  opinion  that  this  law  is  Hill  in  force.  I  forbear  to  mention 
fome  of  them,  and  (hall  only  inftance  in  thofe  which  areolmoas 
to  all  the  world.  Many  corporations  will  be  utterly  difiblTed; 
the  public  peace  endangered,  and  the  courfe  of  juftice  interraptcd 
in  all  inferior  jurifdidkions.  In  fome  refpe£ls  it  mayafiedour 
legiflature.  How  many  will  there  have  been,  who  have  fuffered 
under  a  fentencc  which  the  recorder  of  London  had  no  authority 
to  pronounce  ?  The  parliament  is  now  fitting,  and  thither  the 
t  proper  application  will  be,  as  to  the  experteft  phyficians,  who 

ought  to  have  a  han^  in  cutting  off  fo  many  members^  that  there 
be  no  fever  or  confumption.  It  is  not  the  firfk  time  this  court 
has  faid,  that  matters  wliich  have  come  before  them  have  been  too 
big  for  them.  In  Edivard  the  Third*8  time  die  iherifis  took  an 
oath  againft  the  Lollards^  but  when  that  came  to  be  the  efta- 
blifhed  religion,  it  was  dropped.  3  Ji^.  188.  ^  Inji.  479, 
436,  790.     Cro.  Car.  25. 

[  123  ]  Denton.  The  folcmn  league  and  covenant  arofe  from  a  treaty 
between  the  parliament  and  the  Scots,  as  appears  by  Rujhwnib 
and  Qarendony  and  all  the  hiflories  of  thofe  times.  This  kague 
was  calculated  for  the  extirpation  of  all  epifcopal  goremm^nt^  by 
that  means  to  overthrow  the  church  ;  and  can  it  then  be  ima- 
gined, that  lefs  care  fliould  be  requifite  to  keep  perfons  of  that 
pernicious  principle  from  intermeddling  in  church  affairs,  than 
from  fpreading  the  contagion  in  corporations  ? 

But  admitting  the  declaration  was  not  temporary ;  yet  though 

not  exprefsly,  it   is  implicitly  repealed.     Tl^e  aft  requires  the 

oaths  and  declaration  to  be  taken   together,  and   thetcfore  the 

1  W.^  M,  has  not  fevered,  but  repealed  them  all.     Some  aigu- 

2  w.  &  M.  c.  8.  ment  to  evince  this  may  be  drawn  from  2  W^.  tsT  Af.  c,  8.  for  re- 

1 1  &  la  W.  3.    vcrfing  the  judgment  iu  the  quo  warranto  again  ft  the  city  of  Len* 

^r  g!'i.  c.  13.     ^^"*  ^'^^  ^^^"^  the  II  tf  12  fV,  2'   c*  '7-  and  efpecially  from 

f .  23.  '  I  Geo.  r.  1 3.  5  23.  in  which  the  provifo  will  be  of  no  force  if  fuch 

a  latent  dcfedl  as   this  can  be    trumped  up.     Argumentum  ah  in* 

convenu'fiti,  if  it  holds  in  any  cafe,  holds  in  this.     In  thecaieof 

(0)  I  P.  Wm$:     Bewdlcy  [a)  the  venire  was  de  vicifieto,  when  it  ought  to  have  been 

a'->7.  de  corpore  com\  but  becaufe  tliis  had  been  the  praAicc  in  dllfeire 

facias^ Sy  that  pradict  prevailed  againft  the'  exprefs  words  ot  the 

(^)  ToSutcTri.  a6l  of  parliament.     In   BernardPs  (h)  c^k  the  court  fufptnded 

Ap  64..  their  judgment,  till  they  faw  whether  the  parliament  would  think 

it  proper  to  continue  him  and  the  others  in  prifon. 

The  objeGion  arifcs  from  the  words  for  ever  hereafter.  To 
which  1  aniwer,  that  inafmuch  as  the  dcfign  was  but  temporary 
thofe  words  can  only  extend  to  si  temporary  obligation.    On  the 

ilatutc 
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ftatutc  of  5  Eliz.  the  precedents  ufcd  to  be,  that  the  party  did  SKi«.«-4* 
not  ufe  the  trade  at  the  time  of  making  the  ftatute  ;  but  on  ac- 
count of  the  length  of  time  that  is  now  difufed. 

Reeiem  At  the  reftoration  three  things  were  to  be  provided  for ; 
corporations,  the  militia,  and  the  church.  The  militia  are  out  of 
this  quefiion  :  the  church  quoad  hoc  fceroed  to  be  moft  concerned  $ 
and  no  reafon  can  be  given  why  there  (hould  be  a  more  lading 
provifion  for  corporations,  than  for  the  church.  The  ftatute  of 
arcumfpeBe  agatis  extends  to  all  biihops,  though  the  biihop  of 
Nonuicb  only  is  mentioned.  The  ftatute  i  Geo.  defigned  to  in- 
ftance  in  all  the  qualifications,  and  the  omitting  this  is  an  argu* 
ment, '  the  law*makers  efteemcd  it  none>  for  the  affirmative  there 
imphes  a  negative. 

Mallett.  The  folemn  league  and  covenant  was  an  afibciation^ 
and  no  law.  Neceflity  has  fuperfeded  the  exprefs  words  of  a 
ftatute;  as  where  the  ftatute  of  Marlehergt  prohibits  the  driving 
diftrefles  out  of  the  county,  yet  where  the  lord's  manor  is  in    ^  « 

another  county,  it  has  been  held  lawful.    In  the  cafe  oi^be  King    ■•  ^^*  i 
V.  Jeffries  about  a  year  fince,  fuch  a  rule  as  this  was  difcharged^ 
becanfe  the  attorney  general  had  no  hand  in  praying  it. 

Wbitaher  Serjeant  contra*  Every  fubjeft  has  a  right  to  inform 
the  court,  whenever  any  other  is  guilty  of  a  breadh  of  the  law. 
An  information  lies  for  not  repairing  a  bridge,  and  yet  there  is  no 
private  injury.  The  ftatute  doth  not  require  us  to  name  a  re- 
lator, till  the  information  is  a^iually  granted.  I  agree  the  court 
has  a  difcretionary  power^  either  to  grant  or  deny  what  we  now 
afk  for. 

It  is  a  ne%v  do£lrine  which  is  now  advanced,  that  if  an  zGt  of 
parliament  be  difregarded  for  a  time,  it  ceafes  to  be  binding. 
But  if  it  fliould,  yet  there  is  not  that  argument  in  this  cafe. 
Daily  experience  tells  us,  that  the  facrament  is  taken  as  that  fta* 
tute  requires  ;  and  it  is  coupled  with  the  declaration,  and  muft 
ftand  and  fall  with  it.  The  queftion  is  not  whether  there  are  any 
perfons  now  alive  who  took  the  folemn  league  and  covenant,  but 
whedier  or  no  there  remains  any  obligation  at  this  day  on  mem- 
bers of  corporations  to  make  the  declaration  againft  it.  My  Lord 
Oarendon  was  of  opinion  that  the  obligation  was  perpetual,  as 
may  be  gathered  from  his  own  words.  To  the  end  that  we  and  our 
foflerity.  But  not  to  reft  this  matter  upon  the  fingle  teftimony  of 
any  hiilorian,  here  is  tejiimontum  reif  the  very  words  of  the  aft 
of  parliament,  which  ena£is.  That  this  declaration  Jhall  be  made 
fsr  ever  hereafter^  and  in  default  thereof  the  cleftion  to  be  void. 

Whether 
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Whether  the  diftempcr  be  genera!  or  not,  the  court  cannot  take 
notice  upon  this  motion :  the  only  quellion  is,  whether  the  de- 
fendant has  complied  with  the  terms  of  this  a£l  of  parliament, 
which  we  infiit  is  in  full  force. 

'  Marjb*  We  need  not  pray  this  information  through  Mr.  At- 
torney, for  the  ftatute  gives  it  to  any  perfon  with  leave  of  tlic 
court.  And  though  J^nes*^  cafe  feems  to  thwart  us,  yet  the 
conftant  practice  is  more  than  an  anfwer  to  the  authority  of  tbt 
cafe.  As  to  the  aiHdavit,  we  think  it  fufficient.  We  ihew  the 
fiefendant  did  not  make  the  declaration  when  we  took  the  oaths 
of  office,  which  was  the  proper  time ;  and  this  is  enough  to  put 
him  to  fhew,  he  took  it  at  any  other  time  and  place.  And  fince 
he  has  not  laid  hold  of  this  opportunity,  it  may  be  concluded  he 
has  not  taken  it  at  all.  That  a  tender  was  not  neceflary,  was  ic^ 
{r}  2  Sane.  4i«.  folved  in  Slat/hrtFs  cafe  (r). 

5  Mod.  316. 

^bt^iQ.s.c.  ^^  has  been  faid,  that  the  reafon  of  this  provifion  was  but  tem- 
r  12c  1  P^^^y*  In  anfwer  to  which  pretence  I  (hull  look  a  little  into  it, 
**  ^  in  order  to  fliew,  that  as  the  obligation  is  perpetual,  fo  is  the  rea- 
fon of  it.  In  1 64  J.  the  Parliament  forces  having  had  but  ill 
fuccefs,  they  made  application  to  the  Scots  for  their  afliftance. 
Commilfioners  were  appointed  on  both  fides,  and  the  refult  of 
their  meeting  was  an  aiTociation,  which  went  under  the  name  of 
the  folemn  league  and  covenant.  The  King  immediately  pub- 
liflied  his  proclamation  againfl  it,  as  appears  in  3  Rt//h^  4S8. 
The  drift  of  this  afibciation  was,  to  ruin  the  religion  of  our  coun- 
try i  and  to  exprcfs  the  deteftation  of  fuch  abominable  practices, 
the  declaration  was  framed  foon  after  tlie  Reftoration.  And  it 
had  two  views,  one  to  difengage  people  from  tliat  obligation  which 
they  were  in  a  manner  forced  into,  and  the  other  to  fix  a  lalling 
and  indelible  brand  of  infamy  upon  thofe  proceedings,  in  order 
to  deter  others  from  tlie  like  attempts.  And  now  can  any  one  far, 
the  reafon  is  but  temporary  ?  On  the  contrary,  does  it  not  mani- 
fcftly  appear  to  extend  itfelf  to  all  future  ages  ? 

As  to  the  militia,  there  was  no  occafion  for  this  provifion :  the 

crown  had  them  in  their  power,  but  not  fo  the  corporations.  lu 

Affcfparrunrint  i  Jnjf,  8l.  b*  it  Is  faid,  an  acS  of  Parliament  cannot  be  autiquateJ, 

'lilwl!/^^*'^''     or  lofe  its  force,  for  want  of  being  put  in  execution.     And  A^. 

*    *  •'  III.     Sir  Join  PUkwgton\  cafe  there  cited,  Foriefcue  C.  J.  faitl 

they  would  be  well  advifed,  before  they  would  annul  an  ad  of 

Parliament.     It  is  an  abfurdity  to  fay,  that  becaufe  the  fubjecl 

has  lived  fome  time  in  the  breach  of  any  law,  that  the  obligation 

to  obferve  that  law  ceafes.    In  Henry  the  8th's  lime  all  the  clergy 

were  brought  under  a  pr^tmumre^  for  fuing  bulls  from  the  court  ot 

RoMf,  and  bilhop  Buriivt  in  his  Hjjlory  of  the  Refznnathnj  fpcak- 
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ing  of  diis  matter,  tells  us,  that  though  it  had  been  pradifed  for 
a  long  time,  to  fue  fuch  bulls,  yet  tlie  old  laws  prohibiting  thereof 
were  in  no  degree  impeached  by  fuch  ufage. 

Tsrkf.  It  is  fufBcient  that  we  lay  a  probable  caufc  before  the 
court,  when  we  pray  this  information.  We  were  not  obliged 
to  tnivcl  the  country  to  inquire  of  every  jufticc  of  the  peace,  whe- 
ther the  defendant  had  made  any  declaration  before  him.  Nor 
does  this  caufe  come  within  the  reafon  of  returns,  which  were 
not  traverfable  at  common  law,  and  therefore  ought  to  be  certain 
to  every  intent.  The  Ibtute  9  jfnn»  is  general,  and  not  confined 
to  profecutions  by  competitors  only.  I  was  of  counfel  in  Jef" 
frifs's  cafe,  and  the  reafon  why  that  information  was  refufed  was, 
becaufe  he  proved  he  took  the  oaths  about  a  fortnight  after  the 
proper  time,  and  not  becaufe  the  profecutor  carae  without  Mr. 
Attorney  to  back  him.  In  the  cafe  of  Denny  v.  Norris,  the  quef-  C  ^  25  J 
tion  was  not  about  the  tender,  but  whether  that  matter  was  af- 
(ignable  for  error.  Hale  in  his  Hj/lory  of  Law  4^  5,  6.  where 
he  treats  of  old  laws  whereof  no  written  monument  is  lefti  does 
not  conclude  thtm  of  no  force ;  but  only  fays  they  are  grafted 
into  the  common  law.  In  the  cafe  of  Thornby  v.  Fleetwood  (//),  W  Com.  Rcf. 
Serjeant  Chejbyre  who  argued  in  C.  B.  againft  the  ftatute  of  3^^  ^J^*^^!*- 
I  Jac,  J,  c.  4.  was  pleafed  to  ufc  this  metaphor,  that  it  was  a 
ftilUborn  (latute,  becaufe  fays  he  it  has  not  cried  out  till  now : 
but  that  was  not  thought  a  reafon  to  fet  it  afide* 

There  is  no  more  abfurdity  for  people  to  take  the  declaration 
now  than  there  was  formerly,  as  to  all  perfons  who  had  not  taken 
the  covenant.  But  granting  there  may  be  fome  feeming  abfurdi- 
ty, is  it  therefore  to  be  difregarded  ?  It  may  be  a  reafon  to  have  it 
repealed,  but  till  then  it  binds.  Suppofe  a  ftatute  requires,  that 
whoever  enjoys  ati  oiEce  ihall  declare  that  two  and  two  make 
four:  I  know  of  no  power  which  could  reje£b  this  as  frivolous* 
The  claufe  in  the  adl:  of  uniformity  fliews,  that  it  would  not  have 
expired  in  1682.  without  that  provifion,  and  there  was  no  rea- 
fon to  continue  it  longer  as  to  the  clergy,  for  they  take  the  oath 
of  canonical  obedience.  It  was  faid  caufes  have  been  thought 
too  big  for  this  court :  I  grant  it,  and  take  this  to  be  one  of 
them ;  it  is  too  big  for  this  court  to  repeal  and  fet  afide  a£ls  of 
Parliament. 

Reeve.  2  Injl.  28.  ufage  prevailed  againft  a  branch  of  Magna 

Charta. 

The  C.  J.  Powys  and  Fortejctie  Juftices,  held  the  affidavit  fuf- 
ficicnt,  and  that  any  private  perfon  might  apply  for  the  informa- 
tion.   But  Eyre  J.  was  contra  as  to  both.     And  as  to  the  princi- 
pal 


q6  Michaelmas  Term  5  Geo. 

pal  pointy  it  was  referred  to  the  confideratioxi  of  all  the  Judges. 
But  before  they  gave  any  opinion  the  aA  was  pad  for  Ac  dla* 
5Geo»c.S.       blifliing  of  corporations.     5  Geo.  x.r.  6* 

Dominus  Rex  %fer/us  Smith* 

m«le  OR  jttftice     A  Rule  was  moved  for  upon  a  juftice  of  peace  to  produce  an 
to  pMdace  c»^  j[^  examinatbn  at  a  trial  j  and  die  court  doubting,  it  was  ad- 


journed. And  afterwards  the  C.  J.  delivered  their  opinion. 
^^.  H<*.J».  Where  tilings  are  evidence  of  themfelves,  as  corporation  boob, 
we  make  no  rule  to  produce  them,  but  only  that  the  party  may 
have  copies>  which  copies  are  evidence :  But  this  examination  is 
ndt  evidence  of  itfelfj  without  proving  the  hand  of  the  party ;  and 
fo  it  is  of  warrants  and  affidavits,  and  therefore  a  copy  of  diem  is 
no  evidence ;  and  we  muft  have  the  original,  for  nothing  clfe 
r  1^7  J  concludes  the  party.  Make  the  rule,  that  the  jufticc/)fWtf«\/fl- 
ciat  (not  quod prodticat)  die  examinadon  at  the  trial,  and  give  the 
party  a  copy  in  the  mean  time  ( i  }• 


(I)  Fide  fTekb  v.  RicUrds^  BarMes  a6^.4i». 

Ogbum  yerfus  Berrlngton. 

WkMsn.  TT^RROR  e  C.    B.     Infancy  affigned.      Doubt  dil  ewrU 

/  S^0*^.'J^/4..  ^^  *°^  feigned  iffue.     Found  with  the  plaintiff  in  error,  and 

judgment  reverfed  upon  return  of  the  fofiea  upon  modon  without 

argument  in  the  paper  (i }.     But  witUn  a  day  or  two  after  be* 

tween. 

(1)  Fide  iFmbrnflty  v.  jR^,  fo/t.  1210. 

Cunningham  verfus  Houftbn. 

Wfcat  Jadgmnit  f\  ^  crror,  want  of  an  original  and  vrarrants  of  attorney  were 
msxi  be  given  \J  afligncd.  The  defendant  pleads  a  releafe  of  errors,  and 
ifcnwsUftliw^  upon  non  efifaHum  replied,  the  plaintiff  was  nonfuit.  Thereupon 
I  moved  to  affirm  the  judgment,  but  the  court  bid  us  put  it  in  the 
paper ;  and  when  it  came  on,  they  objeded  againft  affirming  the 
judgment,  becaufe  the  pleading  the  releafe  was  a  confeffion  of  the 
errors,  and  fo  it  would  be  to  affirm  an  erroneous  judgment.  And 
beCdes,  the  tables  were  now  turned ;  the  queftion  not  being 
whether  error  or  not,  but  whether  barred  or  not  by  the  releafe. 

I  quoted 
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I  quoted  Afiotts  Entries  339.  where  the  entry  is  quod  judicium 
4xffirautur.  But  notwithftanding  this,  die  court  gave  the  judg- 
ment quod  querem  nil  capiat  per  breve  de  errore^  which  I  had  be- 
fore told  my  client  was  the  proper  way  (i  )•  ^tum*  cow 


(1)  Deta  r.  Lim^cod,  poji.  683.  S>  P* 

Dominus  Rex  verfus  Bed. 

HELD  that  there  muft  be  a  formal  convi£l!on  upon  the  Hawfam  mk 
ftatute  of  hawkers  and  pedlars^,  though  it  mentions  nothing  j>edivs.. 
•f  it  5  and  that  a  certiorari  lies  to  bring  it  up  hither.  *  t  ^  ^*  ^ 

Ramfden  verfut  Ambrofe. 
Jt  Guildhall,  November  21,  1718.  coram  Pratt  C.  jf. 

TH  £  hufband  and  wife  lived  feparate.     She  boarded  in  the  Wh««  Imfta^ 
plaiucifF's  houfe,  who  declares  againft  the  hufband  for  **^  ^**^«  *»^*^ 
meat  and  drink  for  him  found  and  provided.     On  the  evidence  S^t^e  forim' 
it  appeared  to  be  for  the  wife.     And  the  C.  J.  held,  it  did  not  board  at  fiw«MK 
fupportthc  declaration;  for  though  the  hufband  is  chargeable  j^^  j^^ ^ 
upon  his  implied  contra£);  for  what  neceffaries  are  adminiftered  provUe^. 
to  the  wife;  and   therefore  if  goods  are   delivered  to  her,  the 
vendor  may  declare  generally  for  goods  fold  and  delivered  :  yet 
in  this  cafe  the  plaintiff  fails  in  his  defcription  of  the  fubje£l  \ 

matter  of  the  contra£i.  So  that  where  he  now  declares  gene- 
rally, a  recovery  in  this  aflion  could  not  be  pleaded  to  a  fpecial 
a£lIon  for  meat  and  drink  found  and  provided  for  the  wife(i). 

(1)  Harris  and  Collins,  7r.  12  Geo.    I.  cor.  Raymond  C.  J.     S.  P. 
M.L.N.  P.  116. 

Amies  verfus  Stevens.     Ibidem  eodem  die. 

TH  £  plaintiff  puts  goods  on  board  the  defendant's  hoy,  who  Cnrler  iMt 
was  a   common   carrier.     Q)ming  through  bridge,  by  a  ^^^JTi^'b  ^^ 
fudden  guft  of  wind  the  hoy  funk,  and  the  goods  were  fpoiled.  ^cm^L    ^ 
The  plaintiff  in fi fled,  that  tlie  defendant  fhould  be  liable,  it  be-  Bull.  L.N.P* 
ing  his  car/cleffnefs  in  going  through  at  fuch  a  time  5  and  offered  ^^  ^  ^g 
fomc  evidence,  that  if  the  hoy  had  been  in  good  order,  it  would  4th  cditK)n,\n4 
not  have  funk  with  the  flrokc  it   received,  and  from  thence  in«  «f"  cited  ia  At 
fared  the  defendant  anfwerable  for  all  accidents,  which  would  "*^**'*' 

not 
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not  liare  happened  to  the  goods  in  cafe  they  had  been  put  into  a 
better  hoy.  But  the  C  J.  held  the  defendant  not  anfwerable, 
the  damage  being  occafioned  by  the  aft  of  God.  For  though  the 
defendant  ought  not  to  have  ventured  to  flioot  the  bridge,  if  the 
general  bent  of  the  weather  had  been  tempcftuous  ;  yet  this  be- 
ing only  a  fudden  guft  of  wind,  had  intirely  difFcred  the  cafe  : 
and  no  carrier  is  obliged  to  have  a  new  carriage  for  every  journey : 
It  is  fufficient  if  he  provides  one  which  without  any  extraordi- 
nary accident  (fuch  as  this  wasj  will  probably  perform  the  jour- 
ney (i). 


(l)  Fidt  Forward  V,  Pittard,  I  Ttrm  Rep,  27, 

Buihel  verfus  Miller.     Ibidem  eodem  ^ie. 
it-f^-r^o.  That  which       -r  T  PON  the  Cujtom^houfe  ^lay  there  is  a  hut,  where  parti- 


u 


trefp^er'mty^  \J  cular  porters  put  In  fmall  parcels  of  goods,  if  the  fhip  is 
not  amount  to  a  not  ready  to  receive  them  when  they  are  brought  upon  the  .^ffr- 
cofiverfioQ.  Thg  porters,  who  have  a  right  in  this  hut,  have  each  particular 
boxes  or  cupboards,  and  as  fuch  the  defendant  had  one.  1*he 
plaintiff  being  one  of  the  porters  puts  in  gofcds  belonging  to  A. 
and  lays  them  fo  that  the  defendant  could  not  get  to  his  chcft 
without  removing  them.  He  accordingly  does  remove  them 
^bout  a  yard  from  the  place  where  they  lay,  towards  the  door, 
and  without  returning  them  into  their  place  goes  away,  and  the 
goods  are  loft.  The  plaintiff  fatisfies  A.  of  the  value  of  the  goods, 
and  brings  trover  againil  the  defendant.  And  upon  the  trial  tvo 
points  were  ruled  by  the  C.  J. 

I.  That  the  plaintiff  having  made  fatisfaftion  to  ^.  for  the 
goods,  had  thereby  acquired  a  fufficient  property  in  them  to 
maintain  trover. 

r  i2p  J  2.  That  there  was  no  converfion  in  the  defendant.  The  plain- 
tiff by  laying  his  goods  where  they  obflrufted  the  defendant  from 
going  to  his  cheft,  was  in  that  refpeft  a  wrong-doer.  The  de- 
fendant had  a  right  to  remove  the  goods,  fo  that  thus  far  he  was 
in  no  fault.  Then  as  to  the  not  returning  the  goods  to  the  place 
where  he  found  them  ;  if  this  were  an  aftionof  trefpafs,  perhaps 
it  might  be  a  doubt  j  but  he  was  clear  it  could  not  amount  to  a  coa« 
vcrfiun. 
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Fotheringfaam  vnfus  Greenwood. 

At  GuildKall,  27  November  171B.  coram  Pratt,  C*  J. 

^  Having  money  of  the  plaintiff*s  m  hands,  lofes  it  at  play.  He,jut,p-„_ 
'^^  The  plaintiff  brings  an  a£tion  after  the  three  months  upon  htnds  himictf 
the  ftatute  of  gaming  9  Ann.  c.  14.   and  produces  A.   as  a  wit-  ^^"^^^i^ 
nefs.     Upon  a  voire  dire  he  confefled,  that  if  the  plaintiff  reco- j^^^^-lJ^^^ 
vercd  he  was  not  to  be  anfweraWe ;  but  if  he  failed,  then  the  no  witncfs. 
money  was  tx)  be  dedufted  out  of  his  fortune  in  the   plaintiff's  f'll^i.!?^  -. 
hands.     EtperQ.  J.  Though  the  recovery  agaihft  the  defendant  j^^[ 
will  not  fink  the  demand  for  the   money  imbezzlcd  by  A.  yet  his  12  via.Atr.11. 
apprehenfion,  that  the   plaintiff  will  not  trouble  him  for  it,  is  a  ^'  *^ 
bias  upon  him  \  for  if  a  witnefs  thinks  himfelf  interefted  in  the 
queition,  though  in  ftriflnefs  of  law  he  is  not,  yet  he  ought  not 
to  be  f worn.     And  i>^nij// Serjeant  mentioned  the  cafe  of  Mr. 
Chapman  of  Bucks,  who  owned  himfelf  to  be  under  an  honorary 
though   not  under  a  binding  engagement,  to  pay  the  cofts ;  and 
Parker  C.  J.  on  folemn  debate  rejeded  him,  and  fo  it  was  done 
in  this  cafe  (i}« 


(1)  Trdawney  V.  Thomas ,  i  H,  Black.  Rrp,  303. 


Marks  ver/us  Marks.     In  Cane. 

rr^ILLIAM  Marks  having  a  wife  and  five  fons,  TJjeodore,  Air- E^.  Cat 
^^     William,  Ezekie!^  Daniel  and  Nathaniel,  and  being  feifed  in  Jo6. 10  Mol. 
fee  of  lands  in  Northamptonpire,  and  of  the  premiffcs  in  queftion,  ^^^  j^  chaoe. 
10  April  1680  conveyed  the  NorthamptonJlAre  eftate  to  truftces,  in  486.  s.  c, 
truft  to  fell  the  fame,  and  difpofc  of  the  money  according  to  the  P^^*^*  ^-^^  ^* 
direftions  of  his  will,  provided  if  Theodore,  his  heirs  or  affigns,  loS.u fo^^^ 
Oiould  within  one  month  after  his  deceafe  pay  500  /•  as  he  (hould  vided  chat  \i  C 
diredlby  his  will,  then  the  truft  Ihould  determine,  and  the  lands  ^*'**^^'^^ 
remain  to  Theodore  in  fee.     Afterwards  he  makes  his  will,  and  death  payiS. 
reciting  the  truft,  difpofes  of  the  500/.  to   William  and  Ezekiel  Sool-  thenCtB 
his  fons,  and  then  devifes  the  lands  in  queftion  to  A»Ne  his  wife  ^/'^  c^cUm  ** 
for  life,  remainder  to    D^iw/V/ and  his  heirs;  "provided  that  if  living  v^.    A, 
"  my  fon  Nnthatiiel  do  and  (hall  within  three  months  after  the  ^**^*'    '^^^  ^*^* 
"  deceafe  of  my  wife  pay  or  caufc  to  be  paid  to  Daniel^  his  cxe-  not^ninca)^^f 
*'  cutors  or  adminiitrators,  the  fum  of  500/.  then  I  give  the  land  tender.     But  '%£ 
"  to  NathawA  and  his  heirs  forever."    The  devifordies,  the  wife  '^  ^"^  '^^^^, 
enters,  and  joins  with  Daniel  in  incumbrances.     Nr.ikamel  dies  coul^nor^Xv* 

by  conft ruing 
the  remainder  to  J9.  only  as  a  fccurity  for  the  payaicnt  ot' money. 

leaving 
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leaving  the  plaintiff*  his  fon  and  heir.  The  wife  dies.  And  be- 
caufe  of  the  incumbrances  the  plaintifr,  inilead  of  tendriog  to 
Dmnself  brings  his  bill  in  this  court,  to  know  where  to  pay  the 
money. 

Sir  Thomas  Powyi  pro  quer^.    The  queftion  is.  Whether  the 
heir  of  Nathaniel  can  make  the  tender  ?  I  hold  he  may.  Iii  queen 
•  Cm*  S9t.        Elizabeth*^  time  executory  devifes  came  in.     Fulmerfton^s  cafe  is 
the  iirfty  and  they  were  allowed  to  extend  as  far  as  one  life.   Af- 
terwards the  Houfe  of  Lords  in  the  cafe  of  Uojd  v.  Cary^  Par' 
liatnent  Cafes  137,  allowed  a  reafonable  lime  after  thclifc,  v«. 
a  year  :  we  are  within  that  time,  for  we  come  in  three  months. 
The  obje£lion  is.  That  the  tender  is  perfonal  in  Nathaniel^  it  not 
being  faid,  that  he  or  his  heir  fhall  tender.  To  this  I  anfwer.  That 
there  is  no  laches  in  Nathaniel  \  it  was  not  to  be  done  in  his  life, 
but  after  the  mother's  death ;  and  the  heir  having  an  intereft,  is 
.  within  the  reafon  of  Litt.  $  334*     Formerly  it  was  thought,  a 
fee  could  not  be  limited  upon  a  fee,  but  it  is  otherwife  fince  Pell 
{m)  1  Iq;  Abn    and  Brown* ^  {a)  cafe  where  the  firft  fee  is  conditional.     Though 
Cro*  Tac*\oo.    ^^  ^^^^^  *^^^^^  never  veiled  in  the  anceftor,  yet  an  intereft  did  \ 
Bridg.  li  3.  '    and  therefore  on  performance  of  the  condition  the  heir  is  in  by 
PaOin.  131.        defcent,  according  to  the  third  point  in  Shelley  s  cafe  and  the  cafe 
»ltol.Rcp.i96.^f  ^^  tliere  cited,  and  Chapman's  cafe,  Plowd.  ^84,     Thus 
Codb.&82.S.C.  far  in  a  court  of  law :  but  in'a  court  of  equity,  this  ihall  be  taken 
as  an  immediate  devife  to  Nathaniel^  fubjed;  to  the  payment  of 
500  /.  to  Daniel,  who  was  in  the  former  limitation  only  as  a  fe- 
curity,  according  to  i  Chan,  Caf.  89* 

Che/hyre  Serjeant  of  the  fame  fide  quoted  Litt*  §  334,  Uluftrated 
hy$337'  I  Roll.  Jbr.  j^20.  tVinch  IC3,  105,  115.  C  J. 
Jones  390.  And  a  cafe  in  C.  B,  debated  Mich,  2  TV.  tf  M.  awd 
entered  7W«.  4  Jac.  2.  rot,  751  or  707.  R.  H.  feifed  in  fee 
made  a  feoffment  to  the  ufe  of  himfelf  for  life,  remainder  to  his 
wife  for  life,  remainder  to  Miry  in  tail,  remainder  to  Sarph  in 
tail,  remainder  to  his  own  right  heirs ;  provided ,  that  if  Mary 
does  not  pay  Sarah  fo  much  within  fuch  a  time  after  his  vi'ife*6 
death,  then  Sarah  (hall  have  it  in  tail,  remainder  to  Mary  in  tail. 
J2.  H,  died,  Mary  died,  and  then  the  mother  died  \  and  it  was 
adjudged,  that  Mary*s  heir  might  pay  the  money,  for  the  heir 
had  an  intereft  vefted,  though  the  anceftor  died  living  the  tenant 
for  life. 

C  131   ]  Sir  Robert  Raymond,  ad  idem.  The  objedlion  is,  that /^iV/ is  a 

word  of  limitation,  whereas  the  plaintiff  if  he  takes  now  muft 
take  as  a  purqhafer.  Anfwer  :  he  takes  by  defcent.  A  pollibility 
or  remainder  on  contingency  may  defcend.  Bro.  Feoffment  t3 
Ujfes  59.  3  Co,  10.     Poll.  55.     Co.  Litt.  219.  *.    Daniel  has  no 

prejudice. 
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prejudice,  whether  the  500/.  be  pai4  by  JWj/A^w/// or  hi3  heir. 
Thepoffibility  is  coupled  with  an  intereft.  Telv.  85 •  7.  So  Sir 
Francis  EnglefieliT^  cafe ;  and  we  are  in  the  cafe  of  a  will,  where 
the  intent  is  to  be  purfued«  i  Sound.  150* 

H^)per  Serjeant  centra*  This  is  not  an  executory  devife,  which 
can  take  ttkfk  before  any  zOl  done :  the  anceftor  was  to  do  an 
ad,  he  dies  without  doing  it  \  and  as  he  could  not  take  till  he  did 
the  a£l,  fo  the  heir  cannot  now  that  it  is  impoi&ble  to  be  done  in 
the  manner  the  devifor  direds* 

A/^ad.  There  is  a  great  difference,  where  the  heir  comes  to 
perform  a  condition  that  is  to  put  him  into  his  anceftor^s  eflate, 
and  where  he  is  to  gain  a  new  ellate*  It  is  admitted  the  plaintiff* 
cannot  take  as  a  purchafer,  and  if  fo,  then  to  make  him  take  by 
dcfccnt,  you  mull  give  fomething  to  the  anceftor.  Here  he  has 
nothing  ;  he  has  no  right  to  the  land,  but  a  hTXt  fdntillajuris^  a 
right  to  do  fomething,  which  will  give  him  a  title  after  it  is  done* 
And  he  had  an  eleclion  whether  he  would  do  it  or  not.  It  is 
confidcrable,  that  Nathaniel  only  is  named  to  tender ;  but  to 
Daniil^xc  added  executors  and  adminiflrators.  \(  Nathaniel  hzi, 
furvived  the  wife,  and  lapfed  the  time  $  no  body  can  fay,  the 
lead  right  would  have  defcended  to  the  heir.  This  is  a  condition 
precedent,  which  ought  to  have  been  performed,  and  againft  this 
Chancery  cannot  relieve,  as  they  can  in  the  cafe  of  a  condition 
fubfcquent  %  as  was  fettled  in  the  cafe  of  BertU  v.  Falkland^  Salt. 
231.     SeUa  Cafes  I2g. 

Adjournatur.  And  afterwards  the^Lord  Chancellor  and  the 
Mader  of  the  Rolls  delivered  their  o^mons  feriatim. 

Sir  Jofeph  Jehyllt  Matter  of  the  Rolls.  The  equity  which 
bring  this  matter  into  the  court  is,  that  the  defendant  Daniel  had 
fo  conveyed  and  incumbered  this  eftate,  that  it  became  difficult 
for  the  plaintiff  to  know  to  whom  to  pay  the  money.  Now  be** 
fore  this  can  be  fettled,  the  court  muft  firft  determine  a  quettion 
in  law,  whether  the  heir  of  Nathaniel  upon  tender  or  payment  of 
the  money  may  enter.  And  I  am  of  opinion,  that  tUs  is  not 
perfonal  to  Nathaniel^  but  goes  to  his  heir.  If  this  was  a  condi- 
tion at  common  law,  there  is  no  doubt  but  the  heir  might  per- 
form it  and  enter,  Litt,  $  334.  and  in  the  cafe  of  a  condition  for 
payment  of  money  at  a  certain  time  by  the  feoffee,  who  before 
the  day  enfeoffs  another,  the  fecond  feoffee  may  pay  the  money. 
Litt.  $  335.  / 


t  »3^.3 


But  I  admit  the  prefent  cafe  is  not  a  condition,  but  an  execu-  SflPay  on  Coat, 
tory  devife.     But  wherein  does  the  difference  coniift  ?  All  that  Kea.  jed^s^j^ 
Vol.  I.  L  it 
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it  tan  smount  to  is  only  this.  In  the  cafe  of  a  condition  the  heir 
has  a  right  antecedent  to  the  condition  to  enter,  for  he  does  not 
gain  a  new  eftate,  but  invefts  himfelf  in  the  old  one  j  whereas  in 
our  cafe  he  is  to  gain  a  perfectly  new  eilate,  which  the  anccdor 
never  had.  In  anfwer  to  this  it  b  to  be  confidered,  that  there  is 
a  condition  to  create  an  eftate,  which  the  law  will  conftnie  li- 
berally. I  Ift/l»  219.  ^»  it  is  faid  a  condition  that  is  to  create  an 
eftatCi  is  to  be  performed  as  near  the  intent  and  meaning  as  can 
be,  if  the  words  and  letter  cannot  be  ftri£lly  purfued.  From 
whence  t  obferve,  that  there  may  be  a  performance  which  is  not 
within  the  letter.  But  befides,  tlus  is  the  cafe  of  a  will,  in  con- 
ftruflion  of  which  the  law  allows  a  great  latitude  to  come  at  the 
meaning  of  the  devifor.  Now  in  our  cafe  his  meaning  feems  to 
be  this,  upon  a  view  of  the  whole  will.  He  is  diftributing  his 
eftate  amongft  his  children ;  to  fome,  money,  to  others,  land. 
In  the  provUb  for  TheoJaris  payment  of  500/.  recited  in  the 
will,  it  is  worded,  if  Theodore,  hir  heirs  or  qfftgm^  Jball  paj : 
now  no  one  can  imagine,  that  by  the  difference  of  words  in 
that  provifo,  and  this  in  queftion,  the  teftator's  intention  was 
difierent.  In  both  cafes  he  feems  to  be  aiming  at  a  method  of 
charging  thofe  feveral  lands  with  500/.  a*piece. 

Let  us  now  confider  whether  by  this  will  NatbanitJ  himtdf  hid 
any  thing  in  the  lands  in  queftion.  I  conceive  he  had  a  future 
intereft  or  poflibility,  which  might  defcend  to  the  heir,  though 
that  right  never  veiled  in  the  anceftor.  That  fuch  a  future 
intereft  in  a  term  will  go  to  the  executor  or  adminiftrator  is 
Inown  law.  Walden'%  cafe  in  Plowd.  519.  is  full  to  that  point. 
It  may  alfo  be  releafed,  as4n  Limpet  %  cafe,  10  C0.  48.  h.  Now 
why  fuch  a  future  poflibility  fliould  in  a  term  go  to  the  executor 
or  adminiftrator,  and  in  a  freehold  not  go  to  the  heir,  who  is  as 
much  the  reprefentativc  of  the  anceftor  as  the  other  is  of  the  tcf- 
tator,  I  cannbt  imagine.  At  common  law  fuch  a  poflibility 
arifmg  by  %Qi  executed  would  come  to  the  heir  \  as  before  the 
flaU  de  doniSf  tlic  reverfion  upon  a  fee-fimple  conditional  was 
only  a  poflibility,  and  yet  it  went  to  the  heir.  And  eren  a 
poflibility  may  go  to  the  heir,  which  never  could  veft  in  the  an- 
ceftor, as  I  Infl*  378.  3.  So  the  fame  poflibility  will  go  to  the 
heir,  where  the  limitation  is  by  way  of  ufc.  i  Co.  98.  SMIiys 
cafe,  and  ff^ood's  cafe  there  cited,  are  very  ftrong.  And  though 
it  is  there  faid,  that  a  future  intereft  or  poffibility  cannot  be  re- 
leafed)  yet  that  was  before  Latnpcf^  cafe,  where  it  is  determined 
that  fuch  a  poflibility  may  be  releafed  ;  and  I  believe  it  would  be 
C  133  )  fo  now.  ThC'Cafc  of  Spring  v.  Sir  Juliuj  Cafar^  l  RgIL  Ahr^ 
420.  Winch  103.  was  thus  :  a  fine  by  J.  and  B.  to  the  ufc  of 
A.  in  fee,  if  B.  does  not  pay  10  /•  at  MichaeltTias  after,  and  if 
,  kc  docs  then  pay  it,  it  fliall  be  to  the  ufc  of  A.  for  hfc,  remain- 
der 
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der  to  B.  in  fee  •  JB«  dies  before  Michaelmas^  and  RMe  fays,  it 
feems  the  heir  of  B.  may  pay  the  money,  for  this  is  not  more 
peifoiial,  being  the  payment  of  money,  than  in  the  cafe  of  Littm 
$  334'  ^^^  ^  mortage :  and  though  in  the  report  oPthis  cafe 
in  C.  J.  jMei  390.  it  is  faid,  the  court  were  divided :  yet  Crokt 
and  Jofus  were  of  opinion^  the  performance  of  the  condition  was 
not  perfonal ;  and  they  faid,  they  did  not  fee  the  dificrence  be- 
tween that  cafe  and  the  cafe  of  Littleim  \  and  fince  that  reafon 
was  not  contradided  by  any  of  the  other  Judges,  and  reported 
by  Rdk  as  law,  I  muft  take  it  for  law. 

Now  fince  thefe  feveral  poflibilities  are  judged  to  go  to  the  heir; 
I  do  not  fee  why  fuch  poflibility  created  by  will,  fince  executory 
devifes  are  allowed,  ihould  not  go  to  the  heir  alfo.  The  cafe  of 
Brdt  T.  Rigden  cited  for  the  defendant  is  nothing  to  the  purpofe, 
for  there  was  in  efied  no  devife  to  the  anceftor,  he  dying  in  the 
life  of  thedevifor }  but  in  the  prefent  cafe  here  is  a  compleat  de* 
vlfc,  and  fuch  as  the  anceftor  might  have  taken* 

It  was  infifted  for  the  defendant,  that  the  plaintiiF's  father 
had  an  ele£lion,  to  pay  or  not  to  pay  the  money ;  and  therefore 
it  is  perfonal  in  him.  L  admit  it  %  but  then  fuch  ele£^ion  is  air- 
ways given  in  favour  of  him  that  is  to  pay,  the  receiver  having  no 
cledion  at  all ;  and  in  Littieion*s  cafe  the  mortgagor  has  equally 
an  ele£lion,  and  yet  it  is  not  perfonal  in  him.  My  Lord  Coh  in 
his  comment  upon  that  fe£lion  gives  four  reafons  for  Littletorf^ 
opinion,  which  all  concur  in  the  prefent  cafe.  i.  A  day  ap« 
pointed  ;  2.  If  the  heir  in  our  cafe  takes  by  this  executory  de- 
vife,  (as  has  been  (hewn  he  does)  in  nature  and  courfe  of  a  de- 
cent, it  is  the  fame  thing  as  where  in  Col/s  fecond  reafon  the 
condition  defcends  to  the  heir.  The  two  remaining  ones  are 
plainly  the  fame  in  our  cafe,  and  fo  Littleton  is  indeed  a  full 
authority  in  point. 

It  is  not  to  be  made  a  queftion,  whether  this  future  interefl  or 
poflibility,  being  to  arife  beyond  a  life,  is  good  by  way  of  exe- 
cutory derife,  fince  the  cafe  of  Lloyd  t.  Cary  (^),  which  allows  {hS  i  £q.  Ab. 
a  year  after.     Upon  the  whole  I  am  of  opinion  with  the  plain-  J?®-  *^-  *• 
tiff,  as  to  the  point  of  law.  '^•<^;^V."* 

Oorcypoft.  358* 

It  was  infifted,  upon  further  for  the  plaintiflT,  that  if  the  law  ^*  ^-  ^^  ^ 
were  againft  him,  yet  in  equity  he  would  have  a  good  title  upon  "**^** 
payment  of  the  500/.  the  eftate  in  Daniel  htmg  to  be  looked 
upon  as  a  fecurity  only.     And  for  this  i  Chan.  Ca.  89.  was 
cited.    But  now  left  any  one  (hould  go  away  with  this  dangerous 
opimooy  that  another  conftrudion  ought  to  be  made  in  a  court 

La  of 
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of  equitfi  than  would  be  in  a  court  of  law ;  it  U  to  be  obferr et^ 
that  that  cafe  was  of  a  truft,  and  unlefs  it  was  conftmed  as  a 
truft  for  the  younger  children.  Sir  Thmtu  would  have  run 
away  with  the  whole  eftate* 

Parker  Lord  Chancellor.  I  am  of  the  fame  opinioa  with  the 
Mailer  of  the  Rolls.  And  if  we  look  on  this  cayTe  on  every  fide^ 
it  appears  the  right  is  clearly  for  the  plaintiffs  The  will  (hcw3 
the  intention,  though  the  word  heirs  ht  left  out  in  the  cafe  of 
Natbanielf  yet  he  (hould  be  in  the  fame  condition  with  Theodore. 
The  queftion  is  indeed  a  queftion  of  law,  and  the  method  I  have 
taken  to  fatisfy  myfelf  has  been  by  conGdering  this  provifo; 
I.  As  upon  a  feoffment ;  a.  As  upon  a  will ;  and  3.  As  it  woaU 
ftand  in  equity,  as  a  provifion  for  payment  of  money. 

I.  At  conmuyi  law ;  if  JVilHam  Marks  had  made  a  feofiinent 
to  B*  for  life,  reminder  to  Daniel  in  fee,  with  this  provifo ; 
Nathaniel  could  take  no  benefit  of  this  condition,  becaufe  con* 
trary  to  a  maxim  in  law,  that  a  condition  cannot  limit  over  an 
teftate  to  another,  but  can  only  be  taken  advantage  of  by  the 
maker.  But  in  cafe  of  a  feoffment  by  A.  to  B.  and  his  faeirs» 
upon  condition  that  if  ^.  pays  500/.  to  jB.  within  three  months, 
t^en  A.  ffiall  have  his  eftate  back  again  ^  if  A.  dies  before  the 
three  months  are  expired,  his  heir,  though  not  mentioned,  may 
pay  the  money  and  enter.     Liit.  $  334. 

.  2.  Confider  it  upon  the  ftatute  of  wills,  and  it  is  the  fame 
upon  the  ftatute  of  ufes,  fince  executory  devifes  and  fpringing 
ufes  have  been  allowed  of.  At  firft  they  began  when  merely  ftt« 
ture,  and  fprang  out  of  the  eftate  of  the  devifor.  Afterwards 
they  were  extended  beyond  a  life ;  as  if  an  eftate  was  devifed  to 
A.  for  life,  remainder  to  B.  in  fee,  upon  ccxidition  that  if  Cm 
pay  a  fum  of  money  to  B.  within  a  certain  time  after  ^.'s  death, 
then  C.  to  have  a  fee.  This  has  been  allowed  of,  and  it  is  no 
more  than  granting  the  advantage  of  a  condition  to  another  per- 
son, which  by  common  law  conveyance  could  ga  only  to  the 
maker  himfelf.  Now  this  advantage  is  in  its  own  nature  de- 
fcendible ;  becaufe  it  is  nothing  but  that  very  right,  which  if  it 
iiad  gone  to  the  devifor  himfelf,  would  have  defcended  to  his 
heirs.  Take  this  as  a  pofflbility  or  future  intereft,  and  the  cafes 
mentioned  by  the  Mafter  of  the  Rolls  ftiew  plainly,  that  this  is 
a  right  defcendible  to  the  proper  reprefcntative,  whether  of  a 
tcrxii  or  an  inheritance,  the  former  to  the  executor  or  adminiftra- 
tor,  and  the  latter  to  the  heir.  But  if  we  confider  it  (as  I  have 
done)  as  a  condition,  the  cafe  is  yet  ftronger;  becaufe  this  be- 
nefit of  a  condition  is  what  is  taken  notice  of  before  by  the  com- 
aa^n  law  to  be  defcendible ;  and  fince  by  the  ftatute  of  wills  and 

ufes 
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u{e€  die  benefit  of  a  condition  is  allowed  (o  go  over  to  a  flranger, 
that  (banger  ought  to  have  it  as  fully  and  compleatly  as  the  feofibr 
himfclf  would  have  at  common  law  :  that  is,  it  (hall  go  equally 
to  the  heirs  of  the  one  as  of  the  other. 

3*  Confider  the  matter  as  it  ftands  in  a  court  of  equity.  I 
agree  intirely*  were  the  law  againft  the  plaintiff,  that  he  could 
not  pay  the  money  at  the  day ;  this  court  could  not  have  inter- 
meddled :  but  if  the  law  be  with  him,  it  will  be  another  confi- 
deration,  whether  if  he  flipped  the  time  of  payment,  he  fliould ' 
not  be  relieved.  This  is  the  cafe  of  a  mortgage ;  equity  looks 
upon  the  mortgagee's  eftale,  which  is  become  abfolute  by  pafling 
the  day,  as  only  a  fecurity  for  the  money,  and  will  therefore  de- 
feat it  upon  payment  after  the  day.  Now  in  our  cafe  Danie/'s 
intereft  is  merely  perfonal ;  by  the  will  the  money  is  to  be  paid 
to  him  or  his  executors,  and  the  eftate  of  inheritance  is  given  to 
Natbanul  and  his  heirs,  fubje£l  only  to  this  incumbrance.  And 
though  this  court  has  not  relieved  againft  an  heir  at  law  upon  a 
condition  precedent  to  raife  ellates  out  of  the  heir's  eftate ;  yet 
when  it  is  to  be  raifed  only  out  of  the  eftate  of  the  devifee,  it 
may  very  well  do  it.  Nathaniel  therefore  would  have  the  equity 
of  redemption,  the  eftate  of  Daniel  being  only  as  a  fecurity.  If 
this  therefore  had  been  the  cafe,  I  think  this  court  would  have 
relieved.     But  the  prefent  cafe  does  not  want  that  afliftance. 

To  return  then  to  the  queftion  in  law,  whether  the  death  of 
Naihamel  has  deflroyed  the  benefit  of  the  condition  as  to  his 
heir :  and  this  contains  two  queftions  \  u  Whether  this  condi- 
tion be  fuch  as  may  be  performed  after  Natianiers  death  ;  and 
2.  Whether  the  eftate  muft  not  firft  veft  in  the  anceftor,  before 
the  heir  can  take.  As  to  the  firft,  I  think  it  not  perfonal  in  iVo- 
thanielf  but  performable  by  his  heir.  The  payment  of  lo/.  or 
fuch  fmall  fum,  that  bears  no  proportion  to  the  eftate,  may  per- 
haps be  confidered  only  as  a  ceremony,  to  declare  tlie  intention 
of  the  party ;  and  therefore  if  in  the  cafe  of  Spring  v.  Sir  J'uliuji 
Cdtfar^  the  two  Judges  continued  in  their  opinion,  it  muft  be  as 
I  conceive,  becaufe  the  fum  was  fo  fmall,  that  they  looked  upon 
it  as  a  mere  ceremony.  But  where  the  fum  is  500/.  it  muft  be 
looked  on  as  a  certain  valuable  confideration ;  and  fince  EngU" 
fiild\  cafe  in  2  Co.  the  payment  of  money  is  a  thing  of  all  things 
the  leaft  perfonal,  it  not  being  material  who  pays  it,  fo  it  is  but 
paid.  If  therefore  the  plaintiff*  pays  the  money,  all  the  purpofes 
of  the  will  are  anfwered,  as  fully  as  if  Nathaniel  himfelf  had  pai4 
it.  And  this  exadly  anfwers  to  Littleton^  and  the  reafons  given 
by  Cofc,  which  are  not  adapted  to  the  inftitution  of  the  common 
law  only,  but  to  the  reafon  of  the  thing.  As  to  the  fecond, 
^oa^'t  i^  ia  X  Co*  99*  a.  proves  evidexitly,  that  an  heir  may 

L  3  take 
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take  by  defcent  by  virtue  only  of  a  poffibility  of  right  which  was 
in  the  anceftor* 

It  has  been  obje£ted,  that  this  is  a  condition  precedent :  but 
I  take  it  to  be  a  condition  fubfequent :  it  would  indeed  have  been 
precedent,  if  it  had  been  to  raife  an  eftate  out  of  the  heir's  eftate ; 
but  this  is  only  to  defipat  DaniePs  eftate,  and  then  Natbanid 
comes  into  the  place  of  the  heir  at  law.  But  this  is  a  mere  Tcrbal 
difpute :  no  matter  whether  precedent  or  fubfequent,  if  the  per- 
formance by  the  l^eir  be  to  be  looked  upon  as  the  performance  of 
Nathaniel^  it  fliallhive  the  fame  eficft  as  if  ^/zrA/j/i/// himfclf  had 
paid  the  money.  I  think  therefore  the  plaintiff  would  hare  a 
good  title  at  law  on  payment  at  the  day.  But  yet  he  came  very 
properly  into  this  court,  becaufe  of  the  hazard  he  run  in  paying 
the  500/.  to  DanieU  There  muft  be  a  decree  in  nature  of  re- 
demption, that  is,  that  the  plaintiff  pay  the  principal,  and  in- 
tereft  from  the  day  of  payment,  and  have  the  eftate  conveyed  to 
him.  The  money  muft  be  brought  before  the  Mafter,  who  muft 
fee  what  demands  are  upon  it,  and  adjuft  the  proportions  of  the 
feveral  claimants. 


Philips  verf.  Smith. 
Trin.  2  Geo.  B.'  R.  rot.  460. 

Amcndmenu  TN  debt  upon  7  f^  8  JiT.  3.  r.  25.  agaSnft  the  officer  who  pre- 
LUi.  Ent.  354.  J^  gjicd  at  the  eledtion  of  members  of  parliament,  for  lefufing 
Com.  Rep.  »79-  |q  ^^YiMtx  a  copy  of  the  poll :  after  judgment  for  tlie  phbtiff  im 
sBio.  Par.  Ca.  B.  R.  and  error  brought  in  the  Exchequer  Chamber,  the  plain- 
^■*      J  tiff  moved  to  amend  in  feveral  particulars,  which  he  was  ordered 

317!  ca.  I'e!'  '*  to  give  a  note  of  to  the  other  fide.     And  now  they  came  to  flbcw 
sV1n.Akr.388.  caufe  acainft  their  beins:  amended, 
ri.  18,  s.  c.  ^  ^ 

but  not  S.  P. 

The  firft  amendment  defircd  was  in  the  warrant  of  attorney, 

where  the  defendant  was  ftiled  bailiff  bugi  for  burgi. 


Chejbyre.  There  is  nothing  to  amend  this  by,  as  there  was  in 
the  cafe  of  Ccoke  and  Dutchefs  of  Hamilton^  where  they  produced 
the  common  rule  in  ejedment,  and  that  was  the  foundation  for 
putting  in  the  attorney's  name  ( i  }• 

«•  To 


(1)  The  bill  was  filed  Eaft,  T.     2  Geo.  and  the  warrant  of  attor- 
I  Qto.  and  the  declaration.  Eafier    ney.      Trin.  2  Gm.  porfoant  to. 

32  H.  8. 
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2.  To  put  the  word  vie.  into  the  dtftringas.  It  is  RtxfiU  Je* 
fer^^  He.  Somerfit*  Salutem^  omitting  vie.     There  is  likewife 

nothing  to  amend  this  by ;  no  award  of  it  upon  the  roll,  as  there 
is  of  the  vemre  facias.  And  mn  conftat^  but  it  might  be  deCgned 
to  be  direded  to  the  coroner. 

3.  They  would  amend  the  tefte  of  the  venire^  which  in  other    [  l}7  J 
words  is  to  folve  a  difcontinuance.     The  award  is  quinden*  Mar* 

Hnif  and  they  have  taken  it  out  tefle  the  iirft  day  of  Hilary  term, 
and  now  they  would  tefie  it  in  Michaelmas  term. 

4*  The  other  amendment  they  would  make  is,  to  add  conti- 
nuances. Of  them  they  have  no  necdj  having  a  verdid,  which 
cures  the  want  of  them. 

Bieve.  This  is  a  proceeding  upon  a  penal  law»  and  therefore 
the  court  will  be  ftri£ter  than  in  common  a£tions.  And  as  the 
ftatutes  of  jeofails  will  not  help  them,  they  muft  (hew  it  to  be 
amendable  at  common  law.  In  the  cafe  of  the  ^een  and  Tuchin^  j^  .^ 
wluch  was  an  information  for  a  libel»  where  the  diflringas  was 
tefte  the  day  after  the  return  of  the  venire^  the  court  on  great  de* 
baterefufed  an  amendment. 

Wearg.  The  queftlon  is,  whether  this  be  a  penal  popular  fla* 
tute  within  the  exception  of  the  ftatutes  of  jeofails.  I  agree^ 
where  a  man  is  intitled  to  an  afiion  at  common  law,  and  an 
a&  of  Parliament  comes  and  gives  him  an  increafe  of  damages } 
that  is  not  to  be  taken  as  a  penal  ftatute.  9  C^.  71.  3  Bulft.^^1%. 
But  this  is  not  that  cafe.  Any  perfon  who  demands  the  poll  may 
have  the  adion  if  he  be  refufed  it,  and  that  ihews  it  to  be  a  po« 
pular  ftacute. 

AU  amendments  are  either  at  common  law  or  by  ftatute.  No«* 
thing  was  amendable  at  common  law,  but  the  fame  term.  8  Com 
Biaekmor/s  cafe.  Sali,  50.  By  14  £•  3.  r.  6.  and  8  H.6.^  e^  12. 
fuch  faults  only  are  amendable,  as  proceed  from  miftake,  not  ig- 
norance ;  if  the  tefte  of  a  writ  be  after  the  return  of  itj  that  is  a 
plain  miftake,  and  amendable )  but  when  a  man  defignedly  makes 
it  tefte  of  one  term,  when  it  ought  to  be  of  another  ^  that  is  mat* 
ter  of  judgment.     Show.  8o.     The  diredion  of  a  writ  is  a  more 


32  H.  8.  e.  30.  The  obje£iion  former,  bat  it  was  over  ruled, 
arofe  from  this,  that  the  bill  and  Fii/e  Ccm,  Rep,  280  Where  this 
dedaratioD  were  fubfeqnent  to  the  cafe  is  more  clearly  reported, 
warrant  of  attorney,  and  fo  the  Ricbards  ^ui  tarn  v.  £rerji,*n,  Aug, 
b&  could  not  be  ai&cnded  by  the    119. 

hi  eiftn^al 
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eiTcfitial  part  than  the  ufie  of  %  or  the  rctom.  It  canaot  be  2 
writ  uniefs  it  be  dircded  to  fome  body,  but  it  maj  be  good  with* 
out  a  return,  as  where  it  is  vicontUL  Where  there  were  two 
fheriffst  and  the  wiit  was  dixcGLcd  vicecomiti  i  there  indeed  it 
was  made  vicecomHbtu^  becaufe  there  was  a  diredlionj  though 
an  improper  one.     2  Cro,  i88«     Telv.  no. 

Torhi.  At  common  law  nothing  was  amendable^  but  the  ^Q. 
of  the  court.  If  vie,  is  to  be  put  in  now,  it  will  be  giving  an  au- 
thority after  the  execution  of  it.  In  the  cafe  of  Slcper  v.  Child  in 
Cro.  Jac.  the  word  vie.  was  put  in,  but  that  was  becaufe  the 
award  of  the  venire  warranted  it,  which  the  award  here  does  not, 
[  138  ]  for  it  is  of  a  fubfequent  term,  and  at  a  time  when  the  defendant 
had  no  day  in  court.  In  Cro.  Eliz.  820.  the  return  of  the  XHrnre 
was  held  amendable,  but  not  the  ieftey  becaufe  that  is  never  ixaen^ 
tioned  in  the  awarding  it  upon  the  roil. 

Comyns  Serjeant  centra.  The  ftatutes  of  amendments  do  not 
except  popular  a£^ions,  as  the  ftatutes  of  jeofails  do.  3  Lru» 
375.  Imqui  tamy  ^c.  on  the  ftatute  3 1  JE/rz.  for  5  /.  for  {elid- 
ing a  horfe  in  Smithfield  not  tolled,  there  was  an  amendment.  So 
Sa/k.  324.  I  RoiLAbr.  20^. pi.  3.  Cro.  Car.  275,  278.  ^otstj 
Hstt.  56.  J02.     I  Rolh  Abr.  202.  pL  7.     i  Brown!,  156.     upon  the  fta- 

tute of  hue  and  cry  the  day  of  committing  the  robbery  was 
amended.  It  appears  the  writ  was  intended  to  be  dire&ed  to  the 
ih^rtfF,  for  there  is  in  it  coni  tuo^  and  therefore  we  may  put  in  'vic. 
according  to  Telv.  69.  Cro.  Jac.  SJoper  v.  ChiU.  So  the  tefit 
of  writs  have  been  amended.  2  Cro.  442.  Telv.  64.  Cro.  Car. 
38.  2  Cro.  64.  2  Brownl.  102.  Moor  ^g^^  Cro.  El.  183. 
Moor  684.  Cto.  El.  203.  2  Cro.  162.  Mmt  465.  Cro.  EI. 
467.  I^oy  57.  2  Jones  41.  And  we  may  add  the  continu* 
ances  according  to  i  Roll.  Abr.  200,  205,  206.  pi.  6. 

Pengellj  Serjeant.  The  crown  has  no  part  of  this  penalty,  but 
the  party  grieved  has  it  all,  and  he  has  an  antecedent  right  before 
bringing  the  a£):ion,  which  a  common  informer  has  not.  He 
ihall  have  cofts.  i  Roll.  Abr.  1^x6.  pi.  ^.  Sir  W.  Jones  447, 
I  Vent.  133.  Cro.  Car.  53*9.  As  to  the  warrant  of  attorney,  we 
needed  not  put  in  any  addition.  The  other  is  right,  and  that  is 
fomething  to  amend  by.  Then  as  to  the  vie*,  this  writ  is  re- 
turned by  the  (heriff;  fo  no  colour  to  fay  it  might  be  intended  to 
go  to  the  coroner.  In  C.  R.  the  laft  term,  ^tween  Child  and 
Sloper^  the  venire  was  to  the  fheriiFof  WmrvjiAJhire^  and  the  b^ 
heas  corpora  to  the  (heriff*  of  Nottingham^  and  this  was  amended. 
3  Mod.  78.  So  Pafc.  8  jr.  3.  B.  R.  IVnghtv.  InbaUiawtes  dt 
Penhurfty  the  ventre  was  amended  from  deplacito  hutejit  et  clamoris^ 
to  de  placito  tranfgi^  et  contempf^  contra  Jlatuf  de  Hue  et  Crj.  As 
*  to 
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to  tiie  Ufie^  vide  Hardnfs  32  j.  I  RdU  Mr.  %o\.pL  36.  Cro. 
EL  571.  And  the  continaances  being  only  matter  of  form,  may 
be  enteicd  at  any  time.     1  RdL  Abr.  205^    2  Cro.  2 1 1  • 

The  court  doubted  as  to  the  continuancesy  but  held  all  the 
reft  amendable.  And  Eyre  J.  quoted  Kite  v.  Epifcopum  Wor^ 
cefer^  Faf.  7  JT".  3.  where  one  of  the  defendants  names  was 
omitted  m  the  diftringas^  and  it  was  amended  after  trial.  Ad-- 
joumaiur.  And  afterwards  when  it  came  on  again,  the  court 
declared  for  all  the  amendments,  except  the  want  of  continu- 
ances, which  they  had  debated  again.  And  for  the  amendment 
the  former  arguments  were  infifted  on  5  and  i  RolL  Ahr.  200.  L  ^39  J 
pU  27.  17/v.  i^^..  26  H.  6.  Amendment  33.  were  cited.  In 
anfwcr  to  which  it  was  infifted,  that  continuances  were  the  z€t 
of  the  court,  and  the  ftatute  8  //.  6.  extends  only  to  mifpriiions 
of  the  clerk  (2).  8  Co.  156.  b.  Stiles  339.  3  Lev.  431. 
And  towards  the  end  of  the  term  the  Chief  Juftice  delivered  the 
opinion  of  the  court,  that  the  continuances  might  be  entered  at 
any  time,  as  well  after  as  before  the  judgment ;  and  a  diftinftion 
was  taken  bctwecil  minifterial  and  judicial  a£bs,  the  firft  of  which 
were  at  common  law  amendable  at  any  time,  but  the  latter  not 
after  the  fame  term.  And  as  to  amendments  of  judicial  a£^s,  a 
diiFercnce  was  made  between  amendments  which  deface  and  alter 
the  record,  and  fuch  as  are  only  additional  to  it,  in  order  to  eke 
it  out  and  compleat  it  (3). 


(3)  Before  jadgmcnt  they  arc  (3)  Fide  Sir  IK   W.    IFyne  v. 

tb«  ilk   of  the  clerk,  but   after  MiddUtoUy  poft.  1217.  and  Crockat 

jodgaienc  is  entered,  they  arc  the  v.  Jonts^  S.  P,   after  demurrer, 

aft  of  the  court.     Fide    Rex  v.  pcjt,  73^1. 
PettgeUy,  l  Wilf  303. 

Gould  verfus  Coulthurft. 

TH  E  writ  of  error  was  tejie  In  Hilary  term,  of  which  the  ^"*  ^  ^ . 
judgment  was.  But  the  plaintiff  below  enters  continu-  coftf!'^  without 
anccs  upon  it  till  Trinity  term,  which  occafioned  the  writ  of  error 
tp  be  quaflied.  And  now  the  queflion  was  as  to  cofts.  And 
all  the  court  agreed,  that  this  not  being  a  fault  in  the  writ  of 
error  at  the  time  of  bringing  it,  but  being  occafioned  by  the  aft 
of  the  defendant  in  error,  which  the  plaintiff  could  neither  fore- 
fee  nor  prevent ;  it  was  not  a  cafe  within  the  4  feT  5  Ann.  c.  16. 
which  gives  cofts  againft  the  plaintiff  in  error  upon  quafhing  de-  *  ^°*  *•  '^' 
fedive  writs  of  error.  Then  another  queftion  arofe,  whether 
the  plaintiff  in  error  fliould  not  have  hb  cofts  in  this  cafe,  being 

defeated 
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defeated  of  the  benefit  of  this  writ  of  error  bf  the  artifice  of  die 
defendant  in  error.  And  as  to  this  point  the  C  J.  and  Ejre  J. 
were  again  ft  giving  cods,  and  Pcwft  and  ForUfam  Juftices,  were 
of  the  contrary  opitiion  (i):  fo  the  court  being  divided,  the  viit 
was  qua&ed  without  cofts  of  either. 


(i)  In  Rfjindt»i  T.  Itandelph^  p9ji,  834.  The  court  feemed  to 
concur  in  opinion  with  Fvwys  and  Fntefcue. 

Dozninus  Rex  verfus  Turner  &  al\ 

What  cMie-      Tn  H  E  defendants  having  been  indited  for  a  riot  in  enter* 

conC Jered'in  ae!     ^     *"8  ^^^'^  *  room,  they  camc  in  and  confefied  the  indi£lnient» 

gradation  of  a     and  moved  to  fubmit  to  a  fmall  fine.     The  profecutor,  to  aggri- 

iu«'  vate  the  fine,  produced  afiidavits^  that  a  young  gentleman,  who 

was  then  in  the  room  and  ill  of  the  fmall  pox,  was  fo  frightncd, 

that  he  died;  though  he  was  in  a  very  good  way  before.     And 

whether  thefe  affidavits  could  be  read  upon  this  indidhnent,  was 

the  queflion. 

Ejre  J.  was  againft  the  reading  of  them,  becaufe  it  was  an  in- 
jury to  a  third  perfon,  and  no  mention  of  it  in  the  indid' 
[  '4^  j  ment.  If  in  trefpafs  the  plaintiff  would  give  beating  his  fervants 
in  aggravation  of  damages,  it  mull  be  laid  in  the  declaration. 
And  he  mentioned  the  cafe  of  Rex  v.  Nwtb  ^  aPy  9  ^.  3.  m 
£•  R.  where  in  an  indidment  againft  feveral  joumeymeo  weav- 
ers for  a  liot,  the  circumftancc  of  ibeic  meeting,  in  ocder  to  ob- 
lige their  mafters  to  raife  their  wages  was  not  allowed  to  be  given 
in  evidence,  not  being  laid  in  the  indictment. 

But  the  C.  J.  and  Powjs  and  Forte/cue  Jufticcs,  were  for  read- 
ing the  affidavits,  becaufe  this  was  the  immediate  confeqnence  of 
the  riot,  and  could  not  fubfift  as  a  crime  of  itfelf.  And  if  it  wai 
otherwife,  every  man  muft  make  his  indidment  as  long  as  his 
evidence.  Beiidcs,  why  are  affidavits  ever  read»  unlefsit  be  to 
inform  the  court  of  circumftances,  that  cannot  appear  upon  the 
general  allegation  of  the  crime  ?  They  faid,  the  true  difttnfiion 
was,  where  the  matter  can  or  cannot  fubfift  as  adiftind  crime  bjr 
itfelf :  The  combination  of  the  weavers  was  a  confpiracy,  which 
is  a  crime  indi£table  *,  and  it  would  have  been  hard  to  fine  them 
upon  that  account,  and  yet  leave  them  open  to  be  indiAed  for  a 
confpiracy.  In  an  indiftment  for  a  riot  in  breaking  windows, 
Hoh  C.  J.  let  them  in  to  fliew,  that  it  was  becaufe  the  profecutor 
had  put  out  illuminations  for  the  peace  of  Ryptvick.  If  circum- 
ftances are  not  to  be  confidered,  the  punifliment  for  a  riot  muft 
be  the  fame  in  all  cafes,  which  would  be  highly  unreafonable. 
The  affidavits  were  read. 
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Sir  John  Pratt,  Knt.  Lord  Chief  Ju/lice. 

Sir  Littleton  Powys,  Knt.  1 

Sir  Robert  Eyre,  Knt.  [jHfiices. 

Sir  John  Fortefcuc  Aland,  Knt.  J 

Nicholas  Lechmere  Efquire^  Attorney  General. 
Sir  William  Thompfon,  Solicitor  General. 


King  qui  tarn  vnfus  Bolton.     Ante  117. 

TH  E  defendant  having  brought  error  in  Parliament,  the  Loft  ofrectvi 
record  was  tranfci^bed ;  and   as  it  was  carrying  to  the  11*^^*/^^^^^  * 
Houfe  of  Lords,  the  original  was  picked  out  of  the  officer's  till.  £nt.  523. 
pocket :  the  Hpufe  of  Lords  received  the  tranfcript,  without  ex-  ^^^  355-  S.  €• 
amining  it.     And  now  this  court  ordered  a  new  entry  to  be  made. 
'JThey  were  attended  in  vacation  at  their  chambers,  but  faid  they 
could  not  do  it  there.     And  afterwards  the  judgment  of  B.  iL 
was  affirmed  in  Parliament.     And  Pa/cb.  9  Geo.  B,  R.  Inter 
Needbam  it  Grano^  the  like  leave  was  given,  on  a  lofs  of  the  roll 
by  the  attorney  ( I ). 


( I )  FUe  E'voMs  V.  Thifmas^  pofi,  afligned  in  the  want  of  a  'vetiire  and 

833.    Harvey  fiT  Jamcs^  I  Vent,  difiringas,  and  the  venire  not  being 

9*1  93-     Darly  v.  G«^,  2  Kelyng  to  be  found,  the  court  granted  a 

106.  /^.  1077,  1264.     Writ  of  rule  to  make  out  a  new  one.    Rex 

crrot  to  the  Houfe  of  Lords  upon  v.  Atkinfw^    Trimtj    25    GeQ.  3. 

a  conviaion  for  perjury,   error  And,  ij.if. 
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Chartres  virftu  Cufaick. 

Affignment  tf   'pRROR  out  of  the  King's  Bench  in  Ireland  oizn  affirm- 

crrori  iSetafidc.    Jl^  ^^^^  of  a  judgment  in  B.  R.  there  \  and  want  of  warrants 

of  attorney  on  the  writ  of  error  in  C.  B.  were  ai&gned.     And 

[  142  ]    ^^  court  fet  the  afTigncneiit  of  errors  afide ;  and  faid  it  had  been 

done  fo  feveral  times,  upon  account  of  the  delay  which  would 

follow  upon  awarding  CertiorarTs.     And  the  cafe  of  The  King  ▼• 

fcttt  TOtsfp!^*'  ^P^fi^^  Miden.  {a\  was  mentioned  for  that  purpofe. 

Anonymous* 

Brintiag  monty  T  N  trovcr  for  money,  the  court  gate  leave  to  bring  the  whole 
l^to  court,         J^  nioney  declared  for  into  court.  But  faid  they  could  do  it  only 
in  this  cafe,  and  not  in  trovet  for  goods  ( 1  }• 

(i)  But   that    the   court   will  Vtic  Erjhir  v.  Prince,  vol  B.    R. 

under   particular    circum dances,  ^  Burr,    1363.     Coth  s.He^mie^ 

give  leave   to  bring   goods  into  Barnes  z%\.     RoydcnY,  Batty,   :L 

(ourc  for  which  trover  is  bronght*  284.  in  C.  B. 

Morgan  ver/us  Williams. 

WftrdttftloA*     T  N  cafe  for  thcfe  words,  Thou  art  a  thief.    O/nvhat  ?  Of  every 
•**'•  J[  thing,     Atter  a  verdid  for  the  plaintiflF,  Wl»taker  moved  in 

arrcft  of  judgment,  becaufe  the  plaintiff  could  not  be  a  thief  of 
every  thing,  for  ftealing  fruit  off  the  trees  is  not  felony.  Sedper 
Citriam :  It  muft  be  intended  to  be  of  every  thing  he  can  be  a 
thief  of  ( I  )•     Judicium  pro  quer*m 

(1)   Fide  Harrifoii  v.  Thernio'      hat  in  aflioDS  of'flandex,  word& 
tough^  Gilh^  Ref,  in  B,  R,  114.     are  not  to  be  taken  «MVi0ri\^i^. 

Dominu$  Res  ver/us  Inhabitantes  de  Witham  fuper  Montem. 

ynat  a  tood        D  ^  ^  Curiam  :  It  appearing  to  us^  that  he  is  lihelj  to  become 
•i^udicatioa.       ^   chargeable^    is  fufficient,  without  faying  to  the  parifb  from 

whence  removed  \  ion  it  is  not  to  give  a  jurifdidion,  but  only  the 

rcafon  of  the  judgment-  ( i }. 


(l)  Fide  Maidflohe  V.  Dothing,  Nicholas  v.  St.  Peter\  2  Sef  Co. 

/«/?.  393-  Rexv.LeofiiId,f>9/f.6gii.  73.     In  Rex  y,  NLncbampttm,  ib. 

S,  P,     Sed  'vide  Rex  v,    U/cuha,  92.     In   Rex  v.   Spalding^   Bmrr. 

Burr.  S.  C.  138.     Rex  v.  Brad-  S.  C.  43.  and  in  ^^^v.  Netbertm, 

ford.  Sett,  and  Rem,  40.    In  St.  ib.  1 39.  cwtr^. 
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Dominus  Rex  verfus  Leonard* 


TH  E  defendant  in  the  long  vacation  was  committed  by  Comautment  by 
warrant  from  the  Secretary  of  State  for  high  treafon.  He  ^}'^^^^^^ 
lay  by  all  AUcbaebnas  term  till  the  laft  day,  and  being  then  brought  J^^JJ^  ^J* 
up,  he  was  charged  with  an  indiAment,  and  recommitted  by 
rule  of  court.  The  firft  week  in  this  term  he  applied  to  enter 
his.  payer  upon  the  habeas  corpus  ^Gt ;  which  the  C.  J.  thought  he 
might  well  do,  for  though  he  has  lapfed  the  time  upon  the  firft 
commitment,  yet  that  is  now  out  of  the  cafe,  and  he  {lands  upon 
the  fame  terms  with  one  originally  committed  fmce  the  laft  t^rm* 
And  tho'  the  ftatute  has  the  word  warranty  yet  he  took  commit- 
ments by  rule  of  court  to  be  within  the  meaning  of  it,  this  being 
an  a£l  for  the  liberty  of  the  fubjedl,  and  never  intended  to  leave 
an  indefinite  power  any  where.  Sed  Eyre  tt  Fortefcue  Juftices 
(Pmylr  J.  ahfenu)  were  of  a  contrary  opinion,  and  faid  it  ha4 
been  otherwife  refolvedat  the  Old  Bailey.  Then  the  Chief  Juf-  [  143  ] 
tice  propofed  to  enter  the  prayer  de  bene  ejfe,  and  confider  the  vali- 
dity of  it  afterwards ;  as  was  done  in  Bernard?^  cafe,  who  at  the 
end  of  the  term  was  refufed  to  be  bailed,  notwithftanding  his 
prayer  was  regularly  entered  ;  that  entry  being  no  eftoppel  to  the 
court.  But  the  others  would  not  come  into  this,  and  fo  nothing 
was  done.  The  counfel  prayed  that  fome  memorandum  might  be 
made  <3i  this  application,  fed  non  prava/uit  ( i }. 


{ I)  Fide  Rex  v.  Mackintojb,  pofi,  308. 


Dominus  Rex  verfus  Gill. 

nER  Curiam  :  It  has  been  fo  often  refolved,  that  the  feflions  Scffiont  hu  u 
^     has  an  original  jurifdi&ion,  to  difcharge  apprentices;  that  oiiginai  jurif- 
ve  will  not  fufier  it  now  to  be  made  a  queftion,  though  it  might  ^ft»»n  »  d»f- 
be  doubtful  upon  the  ftatute  itfelf  (i).     But  in  thefe  orders  it  ^^^^  appwn- 
muft  be  fet  foiih»  that  the  mafter  appeared  or  was  fummoncd,  as  Saik.  67,  68. 
was  held  Pafcif.  10  Jnfuey  Regina  v.  Rutter^  {a\  and  for  want  of  J5>« 

*!.•    ^t  J  /!_    J       *  »   \    /  Saund.  315. 

tms  the  order  was  qualhed.  ,  Mod.  2. 8.  c. 

with  (lie  autho- 
rities. ib»  286.  poft.  704.     X  Vent.  174.     5  EUc  c.  4.  \   35. 
(41)  CaC  of  Sett,  and  Rem.  »6.  pi.  37.    i  Bott  by  Conft  513.  pi.  723.  S.  C. 

(i)lUx  V.  DflwV,  ^.  704.  S.  P. 


H3 
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Tbere  nitift  be 
8  compleat  hir- 
ing and  fervicc 
for  a  year  to  gain 

Caf.  Sett,  and 
Rem.  119. 
p.  S7.  S.  C. 
•iS«r«ffff  85. 


Jarvictpfiirly  and 
wikoutfraudf  U 
ta  htfav9urtd, 
%  Burr.  Ref, 

See  Burr.  Ref, ' 
371. 


Between  the  Parifhes  of  Coorabe  Mnd  Weftwoodbay* 

IN  1 7 15  Muhaelmas-daj  happened  to  be  of  a  Tburfdaj.  A 
man  was  hired  npon  the  Saturday  following,  to  fenre  from 
the  /aid  Thurfday  afttr  MichaelmaS''day  to  Michaelmas  following. 
All  this  was  dated  for  the  opinion  of  the  court.  And  the  firft 
queftion  was,  whether  there  was  a  compteat  *  hiring  for  a  year, 
for  if  the  word  faid  be  rejeded,.  then  there  wants  a  week,  but  if 
you  keep  it  in  and  refer  it  to  Michaelmas-Jay^  then  by  rejeding 
the  words  after  Michaelmas^y  it  will  (land  as  a  hiring  from  one 
Michaelmas  to  another.  And  Eyre  J.  thought  it  might  well  be 
fo.  Sed  cateri  contra^  for  it  would  be  to  make  it  nonfenfe,  in 
contradling  to  fcrvc  for  a  time  paft ;  whereas  if  the  word  /aid 
be  reje£lcd,  the  reft  is  natural  enough.  The  other  queftion  was, 
whether  (admitting  the  hiring  to  be  compleat)  there  was  f  any 
fervice  for  a  year  in  purfuance  of  it  as  the  ftafute  requires,  the 
contract  being  made  upon  the  Saturday^  And  Eyre  J.  faid  it 
might  be  intended  he  was  thofe  two  days  upon  trial,  and  fo  the 
fenrice  would  be  fufficient.  But  the  reft  held,  that  fuch  a  fer- 
rice  would  fignify  nothing,  for  it  is  not  in  purfuance  of  any 
hiring ;  there  muft  firft  be  an  hiring,  and  then  a  fervice,  and  not 
vice  verfa  a  fervice,  and  then  a  hiring  (i). 


(i)  Rex  V.  Wejtujell^  I  Barn. 
354.  Rex  V.  South  Cemey,  l  Sef. 
Caf,  174.  2  Bott  406.  S.  C. 
Rex  V.  Nev3t9n^  Burr.  S.C.  157. 
Rex  V.  llam,  ib.  304.  Rex  v. 
Syderftone  cum  Bcrmtr,     Cold.  19. 


Dou^.  424.  note.  Rex  v.  HaroHi 
or  Han-wood^  Doug,  j^iy  CaU- 
100.  Rex  V.  Murjleyy  1  Term  Rep. 
694.  Rex  V.  Martin,  4  Tcm 
Rep.  257.  S.  P. 


[    H4  ] 


Pra^Ic«. 


Thatcher  verf.  Stephenfon. 


ERROR  coram  vobij,  and  infancy  afligned :  a  fcire  facias  d 
atidiendum  etroreSy  and  2l  fare  feci  returned.  The  defend- 
ant did  not  appear  and  join  in  error,  and  the  plaintiff  applied  to 
the  court  to  know  what  to  do ;  and  they  dire^ed  him  to  put  it 
in  the  paper,  without  taking  out  any  rule  to  join  in  error.  And 
when  it  came  on  the  judgment  was  revtrfed. 


Fraudulent  re- 
mainder fet 
afide  in  equity. 


Morris  verf  Nixon.     In  Cane. 

ON  a  treaty  of  marriage  the  attorney  for  the  lady  told  the  in- 
tended hufband,  that  his  client  defired  a  remainder  might 
be  limited  to  him.  The  hufband  confemed  \  and  when  the  lei' 
tlement  was  read  before  cxecutioui  the  lady  objected  to  this  re- 

Buunder^ 
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maindn';  whereupon  the  gentleman  acquainted  her,  that  it  was 
done  at  her  requell,  which  (he  denied.  But  however,  it  being 
a  Temote  remainder,  and  they  unwilling  to  defer  the  matter,  the 
writings  were  executed.  And  a  bill  was  brought  into  this  courts 
where  the  remainder  was  fet  alide  as  a  fraud  and  impofitioa.     < 

Dominus  Hex  verf.  Cope  et  al\ 
Ai  Nil!  Prius  in  Middlefex^  coram  Pratt,  C.  J. 

THE  hufband  and  wife  and  fervants  were  indited  for  a  WhatUeriacnct 
confpiracy  to  ruin  the  trade  of  the  profecutor,  who  was  ©^  *««<?»««/• 
the  king's  card-maker.  The  evidence  againft  them  was,  that 
they  had  at  feveral  times  given  money  to  the  profecutor's  appren- 
tices to  put  greafe  into  the  pafte,  which  had  fpoiled  the  cards. 
But  there  was  no  account  given,  that  ever  more  than  one  at  a 
time  were  prefent,  though  it  was  proved  they  had  all  given  mo- 
ney in  their  turns.  It  was  objeded,  that  this  could  not  be  a 
confpiracy,  for  two  men  might  do  the  fame  thing  without  having 
any  previous  communication  with  one  another.  But  the  Chief 
'Juftice  ruled,  that  the  defendants  being  all  of  a  family,  and 
concerned  in  making  of  cards;  it  would  amount  to  evidence  of 
a  confpiracy,  and  diitStti  the  jury  accordingly. 

Titchbume  verf.  White.  [  145  ] 

Jit  Guildhall,  coram  King,  C.  J.  de  C.  B.  16  Febr.  161 8. 

PER  Ksftgy  C.  J.  If  a  box  is  delivered  generally  to  a  carrier,  Whittcccpaiice 
It  ■'.       •      .  -         It        I         11  1.  •  nuikM  the  car- 

and  he  accepts  it ;  he  is  aniwerable,  though  the  party  did  ji„  ntj^c, 

not  tell  him  there  is  money  in  it  (i).     But  if  the  carrier  alks, 

and  the  other  fays  no,  or  if  he  accepts  it  conditionally,  provided 

there  is  no  money  in  it,  in  either  of  thefe  cafes  I  hold  the  carrier 

is  not  liable.     ji/Un  93. 


{\)  Kfnrigv.  Egglifton^  zVtnt*  parcel  contains  money,   he  (hall 

238.  S.  P.     But  where  the  price  not  be  anfwerable.     Sir  y.  Tyly 

oftbecarriageof  money  is  greater  et  ai*    v.  Morrlce^   Cartb,   485. 

tban  that  of  other  goods,  and  the  Gibbon  v.  P^yuton  et  al\  4  Bttrr^ 


carrier  ]  s  paid  on  ly  as  for  com  mon     a  2  9  8> 
goods,  and  is  ignorant  (hat  the 
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Catten  i^r/I  Barwick. 

At  a  Court  ofDeligates  in  Scrjeant's-Iftn  in  Flcft-llrcct* 
27  February,  1718. 
'^iSt^/iSS     livherc  cuftom 
-  2fi     in  chufmg        "D  Y  thc  Sptii  canon  churchwardens  arc  to  be  chofeii  by  the 
^^uk^""***    Jl3  parfon  and  parifhioners  joinOy,  and  if  they  cannot  agree, 
piace>theyinuft  then  one  by  the  parfon  and  the  other  by  the  pariihioners.    In 
Kibrt  to  the       the  parifli  of  Bridge    ■      in  Torkjbin  the  cuftom  is,  for  the  par- 
'*"'°*'  fon  to  appoint  one,  and  the  two  old  church  warden^  the  odicr, 

but  it  goes  no  further.  In  this  cafe  the  two  churchwardens 
could  not  agree,  fo  one  prefents  Barwick^  and  th*:  parifhtoners 
at  large  chbfe  Catten.  It  was  infifted  for  Barwick^  diat  his  cafe 
.  was  like  that  of  coparceners,  where,  if  they  difagree,  the  or- 
dinary may  admit  the  prefentee  of  which  he  will,  except  the 
tldeft  alone  prefents.  On  the  other  fide  it  was  faid,  that  the 
cafes  widely  differed,  for  in  the  cafe  of  a  prefentment  the  ordi- 
nary has  a  powee  to  refufe,  but  he  has  not  fo  in  the  cafe  of 
churchwardens,  for  they  are  a  corporation  at  common  law,  and 
more  a  temporal  than  a  fpiritual  officer.  And  a  cafe  was  cited 
to  be  adjudged  in  B,  R,  where  to  a  mandamus  to  fwcar  in  a 
churchwarden  the  ordinary  returned,  that  he  was  fervus  mimme 
idoneusy  ^c.  But  a  peremptory  mandamus  was  granted,  becaufe 
the  ordinary  was  not  a  judge  in  that  cafe. 

The  court  heldj  that  by  this  difagreement  the  cuftom  was  laid 
(0)89.  iBura.  out  of  the  cafe;  and  then  they  muft  refort  to  the  canon  [a)^ 
Ecc  Law  370.  under  which  Catten  bein?  duly  ele£led,  they  decreed  for  him. 
^'^  6o7.coft8. 

t  ^4"  J  Dommus  Rex  verfUzrt  and  Mann.    In  Cane. 

tumawTT^i^i-  OCIRE  facias  out  of  the  petty  bag  to  repeal  letters  patents, 
fU4  generally  ii  '^  returnable  coram  nobis  in  Cancellaria  nofira  in  o^abis  punfica* 
good.  Without  fionij  beata  Maria  virvinis  ubicunque  tunc  fuerit.  The  defend- 
iimitmg  It  to  /-  §   •     e^  rt«"         It  i««        1 

M*gUnd,  ants,  falins^  ^c,  pray  oyer  ot  the  wnt,  and  then  plead  m  abate- 

Poft.  266.  ment,  tliat  the  writ  ought  to  have  been  returnable  coram  domins 
rege  in  Cancellaria  faa  ubicunque  eadem  Cancellaria  tunc  foret  in 
jf^gtiaj  and  not  generally  ubicunque  tunc  /oret.  To  this  the  At* 
torney  General  demurs. 

Booile  pro  rege.  The  objeftion  which  the  defendants  now  make 
by  their  plea,  ftrikes  at  all  the  forms  of  writs  which  haVe  ever 
been  in  this  court ;  for  we  fhall  (hew  that  this  is  not  only  con- 
fonant  to  the  Regifter^  but  is  in  the  continued  uniform  courfc  of 
the  court. 

Wc 
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Wc  begin  in  the  time  of  Edward  ^^  Third,  and  (hall  fticw 
inftances  in  that  reign,  Rich.  2.  Hen,  4.  Hen*  6.  Q^£//z.  Car.  2. 
and  Jac.  2.  and  even  down  to  the  Union,  and  ever  fince  the 
Union  except  in  two  or  three  inftances,  which  we  are  not  at  a 
iofs  to  account  for.  Reglfter  i^o.  The  Prince's  cafe,  and  the 
cafe  of  Jefferfon  ¥•  Mdrton.  »  SaimOf  %f* 

There  was  a  cafe  which  gave  heart  and  encouragement  to  this 
exception,  HiL  9  Ann,  in  Chan*  Reglna  y.  Perfehoufe :  there  the 
writ  was  uhicunque  tunc  fuerit  in  Magna  Britannia^  and  it  wat 
abated  by  plea ;  and  the  reafon  was»  bccaufe  it  differed  from  the 
Repjierj  add  was  contrary  to  the  a£^  for  the  Union  of  the  two 
kingdoms. 

The  inftances  I  hinted  at  before,  that  run  counter  to  all  the 
other  precedents,  were  fubfequent  to  that  refolution  ;  and  from 
feme  expreflions  which  were  ufed  in  the  arguing  of  that  caufe, 
it  was  thought  proper  in  majorem  cautelam  to  make  fome  few  writs 
returnable  uhicunque  tunc  fuerit  in  Angiia*  But  furely  what  was 
done  in  a  few  inftances  out  of  abundant  caution,  can  never  be  of 
force  enough  t04)verthrow  that  multitude  of  precedents,  and  of 
fo  great  antiquity. 

Torhe<ontra.  This  depends,  I*  upon  the  reafon  of  the  things 
and  2.  upon  the  precedents. 

For  I  muft  agree,  that  though  the  reafon  of  the  thing  be  with 
us,  yet  if  to  determine  this  writ  to  be  wrong  would  be  to  over- 
throw a  multitude  of  judgments  ;  then  unlefs  I  could  make  fome 
di(liii£tion  that  could  preferve  thofe  judgments,  it  would  be  diffi- 
cult for  us  to  prevail  in  this  exception.  But  I  uke  it  there  is  no  C  ^47  J 
fuch  danger. 

Upon  the  reafon  of  the  thing,  the  nature  of  writs,  and  the 
common  grounds  upon  wbiAi  they  have  been  fettled,  I  muft  inAft, 
that  the  return  of  this  writ  ought  to  have  been,  for  the  party  to 
appear  at  the  day  before  the  King  in  his  Chancery  wherefoever  it 
ftiould  be  in  England^  and  not  generally  uiicunque  tunc  fuerit. 

There  are  feveral  certainties  which  a  writ  ought  to  contain, 
with  regard  to  the  defendant,  and  in  which  he  is  concerned. 
I.  A  command  to  a  proper  officer  to  warn  the  party  to  appear, 
either  by  fumnQonsor  attachment.  2.  The  caufe  in  which  be  is 
to  appear.  3.  The  time  when.  And  4.  The  place  where  he  i^ 
to  appear.     And  if  any  of  thefe  fail,  the  writ  wUl  not  be  good. 

Vou  I.  M  1.  Ai 
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I.  As  to  the  firfl :  If  the  writ  doth  not  contain  that,  it  is  a 
nullity ;  for  it  can  anfwcr  no  purpofe,  nor  tend  to  any  cffcft  at 
all.  And  where  the  writ  contains  an  improper  direction  in  ch:t 
particular,  as  where  it  has  been  a  fummons  inftead  of  an  attach- 
ment, or  an  attachment  inilead  of  a  fummons,  the  books  are  full 
of  cafes  of  writs  that  have  abated  for  that  reafon. 

1.  The  caufe  in  which  he  is  demanded  to  appear  mud  alfo  be 
fuSiciently  defcribed.  If  none  be  contained  in  it,  then  there  is 
no  charge  agauift  him  in  court,  but  he  ought  to  be  difmified. 
And  if  it  be  not  defcribed  with  competent  certainty,  nay,  in  all 
formed  writs,  if  it  be  not  fct  forth  in  fuch  and  fuch  prccife  words, 
as  in  cafe  the  particulars  are  ranged  in  an  improper  order  onl]f, 
that  is  error,  and  the  writ  (hall  abate  for  that  caufe. 

3.  The  day  upon  which  he  is  to  appear  mud  alfo  be  prefcribed 
to  him,  and  that  with  the  moft  exaft  certainty ;  tliat  he  may 
know  when  to  pay  due  obedience  to  the  king's  court,  and  be  un- 
der no  peril  of  incurring  a  contempt.  And  as  this  mull  be  let 
forth  with  great  certainty,  fo  it  muft  be  witli  the  known  Lgal 
defcriptioh  of  the  d.iy  when  he  is  required  to  appear  ;  and  if  it 
be  not,  the  writ  is  vicious,  and  abateabic  for  that  r-oafon.  Trin. 
2$  Edw.  3*  47.  So  PafcL  I  Gee.  in  B,  R.  Tildt^i  v.  IVUrMn, 
That  was  a /tf//Y/i:/r;.7/againlT:  bail,  x^i\\xllM,c  dt  Jo .  is  pnx»}:fi 
cr{il}ifratpi  pu,'ifica::o7:ls'^  w\\trt2L9>  naftinum  pwiJicai'j'jnu\ilM\i^i% 
on  a  Thurjlhiyy  and  before  the  Thurfdns  folJowing  cHah*  purijics- 
t'.cn'S  intervened,  fo  that  was  dies  Jovis prox*  poft  oflabas  purifxa" 
tion'ts  according  to  the  proper  d^fcription,  though  in  faci  it  v^s 
the  next  Thurfdcy  zhttx  crijjilrium  purifuattcnis.  An  exception 
was  taken  to  the  v.rit  for  this  reafon,  and  the  court  were  at  nrd 
[  148  ]  doubtful,  whether  it  mi^lit  not  be  well  enough,  becitufe  though 
the  ufual  way  is  to  take  the  dcfcription  of  days  from  the  rclanon 
they  bear  to  the  lail  common  return,  yet  a  writ  may  be  made 
returnable  at  any  day  in  the  King's  Bench,  where  the  proceed- 
ings are  de  die  in  diem^  and  tliere  was  in  fa6t  fuch  a  day  as 
Thurfda)  next  zhtrcra/firiNm  purij^atiGfiiSf  and  that  was  a  fu5- 
cient  defcription  for  the  dcfcntlant  to  know  it  by,  and  coiire- 
quentiy  to  know  when  to  come  in.  But  after  argument  and  con- 
fideration  the  court  held  the  writ  ill,  and  that  they  could  not  vary 
from  their  certain  known  defcription  of  return-days  j  and  that 
writ  was  abated. 

I  have  laid  thefe  matters  before  the  court,  to  ihcw  how  jealous 
the  judges  of  the  common  law  have  always  beeir  in  thefe  cafrsi 
and  with  what  great  care  they  have  always  prcferved  the  cjiad 
certainty  of  their  writs  and  their  returns.  And  I  have  made  it 
preparatory  to  the  fourth  particular,  which  is, 
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4.  The  court  and  place  where  the  defendant  Is  to  appear.  As 
no  reafon  can  be  af&gned,  why  the  fame  exaflnefs  fliould  not  go 
through  the  whole  and  extend  to  the  place  of  the  defendant's  ap- 
pearance, as  well  as  the  time ;  fo  I  muil  fay,  that  equal  cer- 
tainty has  been  required  in  chat  alfo. 

The  inftances,  wKerein  writs  have  been  cxc<ipted  to  for  faults 
in  defcribing  the  place  of  the  return,  cannot  be  expected  to  be 
many ;  becaufe  the  form  of  that  is  iliort  and  eafily  learned ; 
therefore  as  foon  as  clerks  know  any  thing,  they  know  that.  And 
I  mufl  own  I  have  not  been  able  to  find  any  cafes  in  the  books, 
where  exceptions  have  been  taken  to  original  writs  for  an 
improper  dcfcription  of  the  place  of  the  return.  And  I  would 
make  ufe  of*  this  as  an  argument  for  me,  that  they  have  been 
prcferved  up  to  tliat  exquifite  certainty,  that  there  has  fcarce  been 
any  poflibility  of  miilake.  Therefore  I  rely  upon  this,  till  the 
otlier  fide  produce  cafes,  wherein  writs  that  have  materially  va- 
ried in  that  particular,  have  been  allowed  to  be  good. 

The  principal  queftion  therefore  will  be  tliis,  whether  here  is 
fucha  certainty  in  the  defcription  of  the  place  (of  the  return)  in 
which  the  party  is  to  appear,  in  this  writ,  as  is  agreeable  to  the 
rules  of  law.     And  I  apprehend  here  is  not. 

In  order  to  clear  my  way  to  that  which  is  the  proper  conGdera- 
tion  of  this  cafe,  I  muft  in  the  firft  place  rid  my  hands  of  that 
load  of  ancient  precedents,  which  is  laid  upon  us.  I  muft  agree 
that  they  are  for  the  moft  part  as  has  been  urged  on  the  other 
fide,  and  therefore  fliall  give  up  all  the  precedents  that  wcrp  be- 
fore the  Union  :  and  what  I  (hall  rely  upon  as  the  foundation  of  riAn  1 
this  exception  is  the  Union  of  the  two  kingdoms.  * 

That  iince  the  conjunftion  of  the  two  kingdoms  of  England 
2nd  Scotland  into  the  united  kingdom  of  Great  'Britain ^  fucha 
material  change  has  been  wrought  in  the  juvifdi£lion  of  this 
court,  and  the  extent  of  it,  that  in  all  writs  concerning  Englijb 
fubjccls  returnable  here,  it  ought  to  be  ttbicunque  tunc  fuerit  in 
AngVia^  confining  it  to  that  part  gf  the  uniicd  kingdom  called 
England  ovX'j. 

By  the  a4th  article  of  the  treaty  of  Union,  which  is  confirmed 
by  5  Ann.  c,  8-  it  is  provided,  **  That  from  and  after  the  Union  s  wiwi.  f.  I. 
"  there  ftiall  be  one  great  feal  for  the  united  kingdom  of  Great 
"  Britain^  which  ihail  Le  different  from  the  gri:at  feal  now  ufed 
"  in  either  kingdom.'* 

Afrer  this  union  the  kingdoms  of  England  and  Scotland  are  no 
more.     It  is  the  crown  and  kingdom  of  Great  Britain,  and  the 

M  a  feal 
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feal  of  Great  Britain^  and  is  fo  (lUed  in  all  pleadings.  In  o(hi« 
fequence  of  that  this  court  is  alfo  the  Chancery  of  Great  Britainj 
and  fo  has  been  the  ftile  of  all  bills  cxliibited  in  this  court  fincc 
the  union. 

As  this  alteration  of  names  has  been  wrouglit,  fo  tKcre  is  a 
great  and  material  change  in  things  themfelvcs.  Before  the  unxoa 
the  Lord  Chancellor  that  fat  in  this  court,  could  iflue  no  writ  or 
inftrument  under  the  great  feal,  that  could  have  any  force  la 
Scotland.  There  was  then  a  great  feal  of  that  kingdom,  and  a 
Xiord  Chancellor  who  had  the  cuilody  of  it. 

Since  the  union  that  feal  is  difannulledi  and  that  ofBce  cxtuid. 
The  general  authority  which  it  had  is  now  veiled  in  the  great  fcaJ 
of  Great  Britain,  except  in  tlie  inftanccs  particularly  excepted  and 
referved  by  the  articles  of  Union. 

If  fo,  then  this  court  is  the  Chancery  oi  Great  Britain^  and  has 
a  general  jurifdi£lion  throughout  the  whole  united  kingdom,  as  it 
had  throughout  England  before  the  Union* 

The  confequence  of  this  court's  having  a  general  jurif- 
diftion  throughout  England  before  the  union  was,  that  it  might 
exift  and  be  a  Chancery  in  any  part  of  England.  And  by  parity 
of  reafon,  the  confequence  of  this  court's  having  a  general  jurif- 
di£lion  throughout  Great  Britain  will  be,  that  it  may  exift;  and  be 
a  Chancery  in  anyplace  oi  Great  Britain. 

[  150  ]  From  hence  it  will  follow,  that  it  may  be  in  Scotland^  and 
then  this  writ  requiring  tlie  defendant  to  appear  at  the  day  of  the 
return  before  the  King  in  bis  Chancery,  wherefocver  that  Chan* 
eery  fliould  then  be,  did  require  the  defendant  to  appear  in  &0/- 
land  at  that  day,  in  cafe  the  Chancery  had  been  in  Scotland. 

That  I  take  it  is  fuch  an  obje£lion  to  tliis  writ,  as  will  make  it 
illegal,  and  be  fuificient  to  abate :  it  is  to  compel  an  Engiyb  fub- 


lilCgai,   Alia  uc  luuiuicui.  lu  uudic ;   il  19  lu  i;uxiipci  <iii  cngiito  luo- 

je£l  to  appear  out  of  England :  and  that  by  the  laws  of  England 
no  Englijb  fubjed^  whatfoever  can  be  compelled  to  appear  to  an- 
fwer  for  a  matter  of  right  out  of  England^  is  a  principle  of  law 
which  cannot  be  difputed.  The  ftate  of  the  union  has  made  no 
change  at  all  in  this  particular,  but  the  law  of  England  is  ftiU  lex 
terra  as  Magna  Cbarta  ftiles  it>  and  it  is  to  be  executed  within 
this  land  of  England. 

In  order  to  explain  and  enforce  what  I  mean,  when  I  fay  the 
court  of  Chancery  may  by  poiBbility  exift  in  Scotland^  I  mi^l  ex- 
amine a  little  the  foundation  of  that  matter* 

2  Tlie 


Hilary  Term  5  Geo.  150 

Thcjurifdiflion  of  this  court  is  of  a  complicated  nature,  and 
includes  in  it  great  variety.  But  I  muft  fubmit»  whether  that 
whote  jurifdi£iion,  that  great  divcrfity  of  power,  which  it  has, 
does  not  flow  from  one  fpring,  and  is  raifed  upon  one  general 
foundation,  that  is  the  great  feat.  I.  If  it  be  confidered  as  a. 
court  of  ftatc,  where  all  public  afts  of  government  are  fealcd  and 
inrolled ;  that  manifeftly  comes  from  the  great  fealj  which  is 
what  gives  their  legal  authority. 

a.  If  It  be  confidered  as  an  afficina  jujiiii^^  for  the  ifluing  of 
writs;  that  certainly  comes  from  the  fcal,  which  gives  thenv 
being. 

3.  The  jurifdi£lion  of  this  court,  as  it  is  a  co«rt  of  equity,  is  of  iSie  enginik 
perhaps  of  all  others  the  mod  difficult  to  be  traced,  both  as  to  its  of  the  equity  ji^ 
foundation,  and  the  time  when  it  had  its  original.     But  I  think  cJ^wry.  *" 
there  have  been  very  great  opinions,  and  I  am  apt  to  believe  a 

iiixdi  fearch  into  antiquity  might  enable  one  to  fhew,  that  this 
jurifdidion  alfo  has  taken  its  rife  from  the  great  feal.  For  the 
Chancery  being  upon  the  diviiion  of  the  King's  courts  naturally 
the  offidna  jujtitia^  from  which  all  original  writs  iflued,  and 
where  the  fubjeft  was  to  come  for  remedy  in  all  cafes ;  the 
Chancellor  was  applied  to  in  all  cafes,  for  proper  writs,  where, 
the  fubje£i  wanted  a  remedy  for  his  right,  or  redrefs  for  a  wrong 
that  had  been  done  him.  But  in  the  execution  of  this  authority, 
he  was  confined  by  the  rules  of  the  common  law,  and  could 
award  no  writs,  but  fuch  as  the  common  law  warranted :  therefore  [  1 5 1  J 
when  fuch  a  cafe  came  before  him,  as  was  matter  of  truft,  fraud, 
or  accident,  (which  are  the  fubje£ts  of  an  equity  jurifdiftion) 
the  Chancellor  could  award  no  writ  proper  for  the  plaintiff's  cafe, 
becaufe  the  common  law  afforded  no  remedy*  Upon  this  it  is 
not  improbable,  that  the  Chancellors  who  were  mod  commonly 
churchmen,  men  of  confcience,  when  they  found  thofe  cafes 
grew  numerous,  in  order  to  prevent  the  fuitors  from  being  ruined 
againft  right  and  confcience,  and  that  no  man  might  go  away 
from  the  King's  court  without  fomc  irelief,  fummoned  the  par- 
ties before  them,  and  partly  by  their  authority,  and  partly  by  their 
admonitions,  laid  it  upon  the  confcience  of  the  wrong-doer  to  do 
light 

4.  If  It  be  confidered  as  a  court  of  common  law,  as  the  petty  Of  the  cou.rt«f 
bag  is  in  which  we  now  are  ;  the  principal  parts  of  that  jurif-  fi^^^JJacoin 
didionare  to  hold  plea  upon  writs  ol  fare  facias  on  records  of  ^fcammanUw. 
this  court,  upon  monftrans  de  dr§it^  and  traverfes  of  offices  found 

upon  writs  iffucd  out  of  this  court  ( i  )•     Thcfe  likewifc  have  their 

(1)  4  Infi.  79.     %  Black.  Cm.  Cba.  4.  /•  47. 

M  3  being 
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being  and  cflcncc  from  the  great  feal.  And  this  very  proceeding 
11  zfcire facias  to  repeal  letters  patent,  which  my  Lord  Cefc-  fajs 
in  4  //£^.is  thchighcft  point  of  a  Chancellor's  jurifdi£lion,  is  in 
a  particular  manner  derived  from  the  great  feal  ;  for  the  very  end 
of  tli^  fuit  is,  and  fo  is  thcjudgraent,  that  they  be  recalled  back 
into  the  fume  place  from  whence  they  went  forth  under  the 
great  fcal,  that  they  may  be  cancelled,  that  is,  that  the  great  feal 
may  be  taken  off.  In  the  cafe  of  the  Mayor  and  Burgeffes  tf 
Liverpool  againft  the  Chanalior  cf  the  county  palatine  of  Lancafier  in 
jB.  R»  Trin*  12  ^nn.  there  was  z/cire  facias  to  repeal  a  charter" 
granted  to*  that  corporation  uniler  the  great  feal  of  the 
county  palatine.  To  this  fuit  a  prohibition  was  moved  for,  for 
wantof  jurifdiftionin  the  court.  But  it  was  refolved,  that  that 
court  had  jurifdiction  of  the  caufe,  ^and  amongft  other  reafons 
which  were  given  for  that  judgment,  it  was  declared,  that  this 
authority  was  incident  to  tlie  feal  of  the  county  palatine :  that  the 
complaint  of  the  writ  being,  that  the  Chancellor  "had  wrongfully 
pat  the  feal  to  it  j  it  was  proper  to  be  examined  in  that  coun, 
where  the  feal  was  kept, 

I  have  mentioned  thefe  matters  in  order  to  ftiew,  how  rationally 
and  naturally  all  this  power  of  the  court  flows  from  the  feal.  But 
there  is  another  matter  which  furni{].es  the  ftrongeft  argument 
in  the  world  that  it  is  fo,  and  that  is,  that  the  delivery  of  the 
feal  conftitutes  that  great  officer  who  cxercifes  this  jurifdiflion, 
and  gives  him  all  this  power. 

r  1^2  1  The  ufe  I  would  make  of  this  is,  that  if  all  the  jurifdiflion  of 
the  court  of  Chancery  is  founded  upon  the  great  feal;  I  appre- 
hend, that  it  will  alfo  follow  and  attend  upon  it ;  and  tliat  whcrc- 
foevcr  in  any  part  cf  Great  Britain  ihc  law  can  take  notice  of  the 
great  feal  of  Gre/2t  Britain  to  be,  there  is  alfo  the  Chancery  of 
Great  Britain, 

Suppofe  his  Majefty  fliould  take  a  royal  prcgrefs  into  Sccilaiidi 
and  jmongll  his  miniiters  fliould  take  his  Lord  Chancellor  along 
with  him  with  the  great  feal :  I  mull  infill,  as  a  confequenceof  njy 
argument,  there  w(>uld  be  the  Chancery  of  Great  Britain.  And 
what  The ws  this  more  fully  is,  that  the  great  feal  might  be  put  to 
writs  there,  and  they  would  bear  teje  in  the  King's  name,  te!:: 
we'if.Jo  :  Nay  they  muil  bear  te/Ie  in  his  Majefty's  own  name, 
and  no  otlier,  for  a  n:/tcs  Rcgniy  or  Lords  Jufticcs,  can  only  be 
appointed,  when^  his  Majefly  goes  out  of  his  kingdom;  and  the 
very  moment  he  returns,  their  authority  ccafes.  But  fince  the 
union,  when  his  Majcily  is  in  Scotland^  he  is  flill  within  hi» 
united  kingdom  ;  and  then  by  law  there  is  no  room  forfuch  ofli- 
ccrs.     And  if  writs  may  iflue  from  Edl:Aurgh  under  the  grc;Lt  fcjl 

of 
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of  GreMt  Britain,  tefted  in  the  King's  aame  ;  that  is  a  full  evi* 
dcnce^  that  the  Chancery  of  Great  Britain  may  be  there. 

But  ftill  I  muft  infift,  that  by  the  law  of  England  the  fubjcfts 
of  England  cannot  be  called  to  appear  in  the  Chancery  of  Great 
Britain  wherefoever  it  ihall  be  \  flnce  as  that  may  be  in  Scotland^ 
ic  may  require  him  to  appear  contrary  to  the  law  of  the  land,  and 
is  therefore  a  bad  writ. 

I  have  now  done  with  thofe  arguments,  which  I  have  to  prove 
this  writ  to  be  wrong,  from  the  reafon  of  the  thing.  I  come  now 
to  confider  the  precedents.  And  as  to  thofe  which  were  before 
the  union,  they  are  undoubtedly  as  has  been  opened  ;  they  have 
authority,  and  they  have  almolt  univetfal  confent  of  their  fide ; 
and  they  were  certainly  right,  and  fettled  upon  very  good  reafon. 
But  what  I  (hall  contend  for  is,  that  this  form  is  now  bad  and  er- 
roneous, upon  the  failing  of  that  reafon,  for  which;  before  the 
union,  it  was -good.  They  were  good  before  the  union  upon  this 
reafon,  that  the  law  took  notice  that  England  virzs  an  intire  fepa- 
rate  kingdom  of  itfelf,  that  the  great  feal  was  the  great  feal  of 
England,  and  the  Chancery,  the  Chancery  of  England,  and  that 
the  Chancery  of  England  could  not  be  out  of  the  kingdom  ;  and 
therefore  it  was  was  impoflible  to  fay,  that  this  was  to  fummon 
the  fiibjcft  to  appear  out  of  England.  But  now  the  very  contrary 
to  this  holds  true ;  that  the  law  takes  notice,  that  England  is  no 
xntite  kingdom,  but  a  part  of  Great  Britain  only  j  that  the  Chan- 
eery  is  the  Chancery  of  Great  Britain,  and  may  have  a  being  out 
of  England  in  any  other  part  of  Great  Britain.  So  that  the  reafon 
and  the  prcfumption  of  law,  upon  which  that  ancient  form  and  r  ir3  1 
diofe  precedents  were  eilabliihed,  now  failing  and  turning  the 
quite  contrary  way ;  that  form  and  thofe  precedents  will  be  of  no 
authority  againft  me  in  tliis  cafe ;  but  will  rather  be  authorities 
for  me,  becaufe  nothing  is  more  certain  in  reafoning,  than  that  ^ 

from  foundations  and  premises,  which  are  contrary  one  to  ano« 
ther,  contrary  conclufions  ought  to  be  inferred. 

As  to  the  precedents  Cnce  the  union,  they  are  either  fuch  as 
have  pafled  of  courfe  in  the  o&c^^  fub ftlentis,  without  examina- 
tion ;  or  they  are  fuch  as  have  come  in  judgment  before  the  court, 
and  undergone  litigation,  that  is,  judicial  precedents. 

Now  as  to  the  firft  kind  of  precedents,  of  what  Authority  are 
they?  Surely  they  are  of  little  or  no  authority.  They  are  the 
work  of  clerks  in  the  office,  without  confideration,  and  without 
knowing  tlie  opinion  of  the  court.  And  if  fuch  precedents  were 
fuffcred  to  prevail  agaiuft  the  reafon  of  the  law,  that  would  be  to 

M  4  fuffcr 
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fuffer  the  clerks  to  mal^e  the  law.  All  the  precedents  wiuA 
have  been  produced  on  the  other  fide  are  of  this  kind,  and  they 
have  not  (hewn  any  one  judicial  precedent  in  their  favour,  the 
reafon  of  which  is>  that  there  are  none. 

But  I  apprehend  the  ftrenglh  and  weight  of  the  precedents 
are  with  us.  I  have  in  my  hand  a  lift  of  near  thirty  writs  upon 
the  files  of  the  petty  bag,  iffued  fince  the  union,  which  arc  all 
made  returnable  in  Cancellar^  ubicunque  tunc  fuerit  in  Anglia^  in 
the  manner  we  contend  for;  and  I  have  alfo  a  judicial  precedent, 
a  judgment  of  the  court  in  a  cafe  of  this  kind,  which  I  take  to  be 
an  authority  in  point  for  me*  And  I  am  the  more  encouraged  to 
think  fo,  becaufe  the  other  fide  have  thought  fit  to  anticipate  me 
in  it,  it  glared  them  fo  full  in  the  face.  That  was  a  fiire  faaas  , 
againft  Sir  Cleave  Moor  and  Peter  Perfehoufe  upon  a  recognizance, 
given  in  this  court,  made  returnable  coram  Dcmina  Regina  in 
Canc^  fua  uhicunque  tunc  fuerit  in  Magna  Britannia*  It  was  ttp 
1 1  Jan^  anno  9th  of  the  late  Queen.  To  this  WTit  there  was  a 
plea  in  abatment,  and  Mr.  Attorney  General,  that  now  is,  took 
an  exception,  that  it  was  vTong,  and  ought  to  have  been  made, 
coram  Domina  Regina  in  Cane*  fua  ubicunque  tunc  fuerit  in  jingiia, 
'  And  he  put  fevera!  cafes,  where  fince  the  union  the  great  feal, 
and  confequently  the  Chancery,  might  pofiibly  be  out  of  England^ 
and  yet  the  fubje£ts  of  England  not  obliged  to  appear  there. 
And  that  exception  made  fo  great  an  imprefiion  upon  the  court, 
that  my  Lord  Harcourtf  who  then  fat  here,  abated  that  writ  for 
this  fault  only.  And  what  explains  this  authority  further  is, 
what  was  done  upon  it  afterwards  in  conformity  to  that  judg* 
f  '54  3  nient  and  the  opinion  which  was  then  delivered  5  for  the  new 
writ  was  not  made  returnable  in  Cane  ubicunque  tunc  fuerit  gene* 
rally,  but  ubicunque  tnncfuerit  in  Anglia^  as  was  we  Contend  thi$ 
.    ought  to  be. 

And  really  I  am  at  a  lofs  to  find  any  ground,  upon  which  the 
pre  Tent  cafe  can  be  diilinguifhed  out  of  that  authority.  For  why 
was  the  writ  in  Perfe}^ufe\  cafe  held  bad  ?  Was  it  not  becaufe 
fince  the  union  the  Chancery  of  Great  Britain  may  be  in  any 
place  of  Great  Britain,  and  confequently  a  writ  which  required 
the  party  to  appear  in  that  Chancery,  whercfoever  it  ihouJd  be 
in  Great  Britain,  required  him  to  appear  in  Scotland  in  cafe  it 
fliould  be  there.  So  in  the  prefent  cafe,  (liall  not  this  writ  pari 
ratione  be  bad,  becaufe  fince  the  union,  the  Chancery  of  Great 
Britain  may  be  in  any  place  in  Great  Britain  \  and  confequently 
this  writ,  requiring  the  party  to  appear  in  that  Chancery  wherc- 
foever it  (hall  be,  requires  him  to  appear  in  Scotland^  in  cafe  it 
ihall  be  there.  I  own  I  cannot  difcern  any  difference  between 
the  two  cafed. 
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By  this  time  I  hope  it  Sufficiently  appears,  that  I  was  weH 
warranted  in  faying,  that  the  ftrength  and  weight  of  the  prece* 
dents  is  with  us.  For  if  the  precedents  fuh  ftlcntio  are  both 
ways,  and  there  be  no  judicial  precedent  with  the  other  fide,  but 
there  is  one  in  our  favour;  that  judicial  precedent  will  turn  tlie 
fcale,  and  over-balance  the  reft  \  efpecially  if  the  circum (lances, 
even  of  our  precedents  which  have  paiied  fub  Jiletith^  arc  confi- 
dered.  For  they  have  moft  of  them,  if  not  all,  been  fmce  the 
judgment  of  the  court  in  that  cafe  of  Perfehoufe^  which  (hews 
what  was  then  apprehended  to  be  laid  down  as  the  (landing  rule 
of  the  court  for  rhe  future.  And  I  am  informed,  they  are  all 
the  cafes  fince  that  judgment,  which  have  been  of  considerable 
confequence,  and  can  be  fuppofed  to  have  undergone  the  con- 
fideration  of  counfel.  And  fome  of  them  have  been  litigated, 
and  come  before  the  court  upon  other  points.  Amongft  the  reft, 
there  is  the  great  cafe  of  the  Scire  facias  againft  the  charter  of 
Ltverpcole^  which  caufed  a  mighty  llruggle  in  WfJimnJler'Hall^ 
and  there  the  return  is  confined  to  England. 

In  order  to  avoid  the  force  of  this  argument  in  the  prefent  cafe, 
fome  objeilioris  have  been  made  of  the  other  fide. 

The  firft  is,  that  our  exception  comes  too  late,  for  that  It  is  whmfttmKoat 
now  aided  by  the  appearance  of  the  defendant.     And  this  was  v^^  i«  *J<*«* 
enforced  by  obferving,  that  it  was  abfurd  to  fay  this  defendant  ana  wh!re*Bo«! 
had  an  hardftiip  put  upon  him  by  being  fummoned  to  appear  in 
Scotland^  when  the  court  was  at  Wejlminjier  at  the  return,  and 
he  has  appeared  here. 

The  anfwer  to  this  is,  that  it  is  not  helped  by  appearance,  be-    [  155  J 
cnufe  the  defendant  has  come  in  fpecially,  faving  to  himfelf  all 
advantages  whatfoever,  and  has  challenged  this  defe£l  by  plea. 

I  may  agree,  without  prejudice  to  this  queftion,  that  poflibly 
if  the  defendant  had  come  in,  and  not  relied  upon  this  exception, 
but  pleaded  over  fome  matter  of  bar,  that  might  have  precluded 
him  from  taking  this  advantage  afterwards.  But  when  he  ex- 
prefsly  comes  in  for  this  fpecial  purpofe,  1  apprehend  he  may  in- 
(ift  upon  it. 

I  do  admit,  that  any  error  In  mefne  proccfs  is  falved  by  the 
party's  appearance,  and  he  (hall  not  afterwards  take  advantage 
of  it ;  bccaufe  the  only  intent  of  ntefne  proccfs  is  to  bring  the  de- 
fendant into  court,  and  when  he  is  come  in,  that  is  out  of  the 
cafe }  for  he  might  have  come  in  upon  the  writ  without  it.  But 
?in  original  writ  (as  ^fcire facias  to  repeal  letters  patents  was  de- 
termined to  be  in  the  cafe  of  The  King  v.  Eyre  (/i),  is  of  another  (#)  Aotc  43. 

nature ; 


jrj  Hilary  Term  5  Geo. 

nature ;  for  that  is  not  only  to  bring  in  the  party,  but  alfo  to 
found  the  jurifdi£tion  of  the  court  in  that  particular  caufe,  anil 
to  be  the  ground-work  of  all  the  proceedings  of  the  court  after- 
wards.  And  I  know  no  cafe  in  the  law,  where  it  has  been  held, 
tlut  an  appearance  has  cured  any  error  in  the  original  writ. 

In  the  cafe  of  ITil/on  v.  Law,  Trtn.   6  W,  ist  M.  in  B.  R. 
Salk.  59.     In  an  appeal  of  death,  the  defendant  prayed  ^  of 
the  original  writ  and  return,  and  thereupon  demurred  in  dbate- 
ment,  as  he  might  do  in  appeal.     Upon  the  argument  an  ex- 
ception was  taken  to  the  flier ifPs  return  upon  the  original;  and 
the  anfwer  was,  tliat  it  was  helped  by  the  appearance.     But  the 
contrary  was  refolved  by  the  court;  for  that  appearance  only 
helps,  when  the  party  comes  in  and  pleads  to  ifibe,  not  when 
he  comes  in  and  challenges  the  defcft.    In  the  cafe  of  Widdring- 
{h)  10  Mod.  86.  ton  V.  Chariton^  B.  R.  Trtn.  1 1  Anna  {b)y  it  was  held,  that  cr- 
Ciud  Caf.  temp,  ^q^  Jjj  ^^^  procefs  M'as  aided  by  appearance.     But  in  that  cafe 
%  Bzrn'ard'B,  R.  Mr.  Juftice  Eyrf  in  giving  his  opinion,  exprefsly  allowed  the  au- 
34.8.  thority  of  IVilJm  v.  LaiVy  and  diftinguiflied  it,  by  obferving  that 

I  Stt  ^8^  ^^^  there  the  exception  was  to  the  return  of  the  original  writ,  and 
therefore  the  appearance  could  not  cure  it :  but  here  ( faid  he, 
and  fo  was  the  opinion  of  the  court)  he  fliall  anfwer  to  the  ori- 
ginal writ,  becaufe  that  is  good ;  and  it  was  held  that  there  was 
no  difference  between  an  appeal  and  any  civil  iiftion^  as  to  the 
effe£l  of  an  appearance  to  cure  errors ;  but  that  the  effc£l  of  thai 
was  the  fame  in  all  cafes. 

As  to  the  objeftion,  that  it  is  abfurd  for  a  man  to  come,  this 
court  here  fitting,  and  objefl  to  the  writ,  tliat  poffibly  he  nii^ht 
C   'S^  3    have  been  hurt  by  not  knowing  certainly  where  to  appear,  or  by 
being  made  to  appear  in  Scotland. 

I  take  it,  there  is  no  abfurdity  at  all  in  that,  for  the  law  of 
Ef}giandy  whicli  delights  in  certainty,  is  more  reafonable  than  to 
put  a  man  even  to  the  hazard  of  being  hurt  by  an  illegal  writ, 
cither  in  his  liberty  or  his  freehold,  but  he  may  come  in  and  tile 
advantage  of  it,  before  he  is  a^ually  affefted  by  it. 

Thus  in  cafes  of  nvfacmer^  where  there  is  an  original  iffafd 
agalnft  a  man,  or  a  bill  of  indidlmfent  exhibited  apainft  him ;  by 
a  wrong  Chriflian  name  :  if  proceedings  were  had  upon  tlrat  writ 
or  indi£lment,  they  could  not  finally  affc6l  him.  If  he  was  to 
be  arretted  by  procefs  upon  fucl>  writ  or  indiftment,  he  might 
have  an  aSion  of  trefpafs  and  falfe  imprifonment  againft  the 
officer ;  nay,  if  he  made  oppofition  and  killed  him,  it  %vould  be 
but  manflaughter,  Cro,  Car.  538.  But  notwithtlanding  all  this, 
to  prevent  any  poffible  danger  to  tliis  man's  liberty  or  property, 

tlicugh 
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though  he  could  not  efFe£lually  be  hurt  by  it,  the  law  s^Hows  him 
timesto  come  in  and  plead  that  mifnomer  to  the  writ  or  bill,  and 
it  ihall  abate  for  that  reafon ;  and  the  defendant  not  be  put  to 
anfwer,  though  he  is  in  court. 

And  this  he  may  do  voluntarily,  without  flicwing  that  he  waa 
brought  in  cither  by  fummons  or  compulfion ;  only  faying,  that 
tlie  defendant  (fuppofe  J.  S.)  ver/uj  quern  the  plaintiff  //////  irrue 
Juum^  or  exhibziit  btllamfuam^  per  nomen  Samuelis^  is  named  John 
and  not  Samuei ;  and  the  writ  fliali  abate. 

I  mention  this  to  (hew,  how  carefully  the  law  has  guarded  the 
fubjeft  from  receiving  injury  by  erroneous  proceedings;  that 
barely  upon  the  poflibility  of  his  being  affe£ted,  he  may  come  and 
take  advantage  of  it,  and  avoid  thofe  proceedings,  without  ftay* 
ing  till  he  is  a^ually  hurt  by  them. 

And  if  he  may  do  this  in  mere  perfonal  a£lions,  much  more 
may  he  do  it  in  cafes  where  his  freehold  comes  in  queftion.  And* 
that  it  docs  in  this  cafe ;  for  this  is  %fcire  facias  to  repeal  a  grant 
of  an  office  for  life,  and  confequently  to  ouft  the  party  of  that 
freehold,  and  for  that  reafon  has  fomething  in  it  of  the  nature  of 
a  real  adion.  And  it  would  be  needlefs  to  mention,  what  great 
advantages  the  law  allows  to  defendants  in  real  a£lions  in  point 
of  procefs  and  pleading,  in  order  to  fence  and  fecure  the  free- 
hold of  the  fubjed. 

Another  objedion  was,  that  to  determine  this  writ  to  be 
wrong,  would  be  to  overthrow  a  multitude  of  judgments  fmce 
the  union. 

If  this  exception  depends  upon  the  fame  reafon  with  that  which  [157] 
was  takeix  and  allowed  in  Perfehoufe*%  cafe  (as  I  have  endeavoured 
to  (hew  it  does)  and-is  only  a  confequence  of  the  rule  which  was 
then  laid  down ;  then  if  the  precedents  fhould  be  fliaken,  it  will 
be  owing  to  that  judgment,  and  not  to  the  judgment  which  we 
contend  for  in  this  cafe. 

But  I  do  not  remember  ever  to  have  heard  that  argument  al< 
lowed,  where  the  former  precedents  are  both  ways,  as  they  are 
in  this  cafe ;  and  befides^  where  there  was  a  judicial  precedent  in 
favour  of  the  exception.  For  more  mifchief  has  always  been 
apprehended  from  (haking  one  judicial  precedent,  than  a  hundred 
precedents  fub  Jtlentio. 

I  take  it  that  this  apprehcnfion  of  danger  is  but  a  vain  terror, 
and  tlut  there  can  be  no  fuch  inconvenience ;  for  that  where  there 

arc 
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arc  judgments,  this  exception  will  be  but  of  the  cafe,  and  the 
defeat  cured.  Where  the  defendant  has  come  in,  and  not  chal- 
lenged the  exception,  but  pleaded  oyer  fome  matter  of  bar ;  that 
is  a  waiver  of  it,  and  he  cannot  take  advantage  of  it  afterwards 
by  writ  of  error;  according  to  the  rule  which  was  laid  down  by 
Mr.  Juftice  G.  Eyre  in  the  cafe  of  Wilfon  v.  Lanu^  that  an  ap- 
pearance will  help,  where  the  defendant  comes  in  and  pleads  to 
iffiie^  and  does  not  challenge  the  defedl  of  the  writ. 

There  are  many  cafes,  where  want  of  challenge  of  the  party 

will  cure  a  defe£l  even  appearing  upon  the  face  of  the  writ. 

As  in  debt  upon  fimple  contra£^  againft  an  executor,  which  docs 

not  lie ;  yet  if  he  pleads  to  k,  and  a  verdi£l  be  agakift  Jiim,  he 

(hall  not  take  advantage  of  it  in  arreft  of  judgment,  or  by  writ  of 

error.     Telv.  56,     i  £«r.  201,  a6i.     In  the  cafe  of  variance 

from  the  Regifler^  that  may  be  pleaded  in  abatement,  but  if  tho 

defendant  waives  that  opportunity,  he  cannot  take  advantage  of 

it  afterwards.     And  fo  it  was  held  7W».  12  Ann*  B.  R.  in  tlie 

W  10  Mod..       ^-afe  of  Siirtfur  v.  Newton  (c)m 
140. 16S.  *  ' 

Boatle  replied :  the  jurifdifkion  and  procefs  of  this  court  nei- 
ther is,  nor  was  defigncd  to  be  altered  by  the  Union ;  for  dicrc 
is  an  exprefs  rcfcrvation.  Though  if  there  had  not,  no  body  czn 
think  it  would  have  made  any  alteratior^ :  however  it  was  thougkc 
proper  to  declare  fo,  in  majorcm  cautehnty  that  as  to  all  matters 
concerning  England  the  Great  Seal  fhould  be  ufed  as  ic  was  be- 
fore the  Union  ^ 

[  158  ]  Ubirufique  fuerit  f[entTz]hiiV\ffcrs  from  uhicunqnefuerit  in  Ma^^ 
na  Britannia :  the  latter  can  by  no  intendment  be  fct  right,  but 
the  former  may,  according  to  the  known  rule  of  conftrudioii^ 
verba  generalia  gemraliter  funt  intelligenda. 

Precedents,  though  they  ^7ik  Jlthftlentio^  are  furely  evidences 
of  the  forms  of  the  court-  And  thus  far  they  are  authorities, 
that  they  fliew  it  was  not  thought  ncceflary  to  alter  them,  when  in 
I  o  Ed.  1 .  Wales  was  united  to,  and  became  parcel  of  die  domi- 
nions of  England ;  nor  when  Calais  was  fo  likewife.  Two  or  thac 
precedents  make  not  the  law  againft  a  multitude  to  the  contrary^ 
39  H.  6.  30.  4  Ed.  3.  43,  a*  Long.  ^//.  E.  4.  no.  It  was 
(i)  t  P.  Wmi.  Upon  the  Itrength  of  the  precedents,  that  the  cafe  of  Bewdly{d) 
*'♦'  was  refolved,  and  they  were  there  fet  up  in  oppofition  to,  and 

prevailed  againft  the  exprefs  words  of  the  a£i  of  parliament. 

But  if  we  fliould  admit  their  precedents,  yet  they  muft  admit 
ours  too  5  and  then  they  being  both  ways,  either  form  is  good ; 
though  by  the  way  I  muft  obferve,  that  tRe  forms  of  the  Rfglj^f 
cannot  be  altered,  but  by  aft  of  parliament. 

Sif 
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Sir  J^gpb  Jeky/l,  Mafter  of  the  Rolls.  That  is  certainly  fo^ 
and  therefore  if  this  form  be  warranted  by  the  Regjfier  and  the 
precedents,  I  think  nothing  can  be  ftronger-  This  court  is  ftiU 
the  Court  of  Chancery  of  England  \  it  is  the  Great  Seal's  being 
the  Great  Seal  of  Gnat  Britain^  which  occafions  the  hills  to  be 
dire&ed  to  the  Chancellor  of  Great  Britam* 

I  think  there  would  have  been  no  clafliing  of  jurifdidions,  if 
the  fpccial  refervation  had  been  omitted.  The  19th  article  is  a 
covenant,  that  the  jurifdi^ion  of  Scotland  (hall  remain  notwith- 
(landing  the  Umon ;  and  as  it  preferves  the  former  jurifdiflion  to 
Si'otlandy  fo  it  excludes  the  JSfiglj/b  jurifdiciion  from  extending 
itfelf  thither. 

Parker^  Lord  Qiancellor,  The  words  ubteunque  fuerit  were 
as  large  as  poflible,  and  when  Calais  was  part  of  England  might 
extend  to  that,  though  the  fubje6l  M^ouid  not  be  bound  to  appear 
there.  But  when  you  go  to  explain  it,  it  muft  be  right ;  there* 
fore  in  Magna  Britannia  is  certainly  wrong.  All  the  powers  of 
this  court  flow  from  the  Great  Stal,  which  though  it  is  now  made 
the  Great  Seal  of  Great  Britain^  yet  the  a£l  has  not  made  the  [  1 59  1 
Chancery  fo.  The  powers  of  the  Chancery,  as  a  Court,  are  in 
private  property ;  and  the  articles  excluding  that,  the  Chancery 
as  a  court  of  private  property  cannot  be  there.  All  contempts 
of  this  court  will  be  difcharged,  if  this  form  ihould  not  be 
eftabliOied.  In  the  cafe  of  Benudly  I  thought  the  objcflion  was 
very  ftiong,  but  it  was  got  over  for  the  necelEty  of  the  thing, 
and  not  barely  for  the  fake  of  uniformity :  and  this  cafe  and  that 
are  both  in  the  fame  reafon.  The  defendants  muft  anfwer  over. 
Rjtfpmdes  oufier  agard*    , 

Dominus  Rex  verj.  Decan*  et  CapituP  Norwici* 

TLfJNDJMUS  to  admit  Dr.  SUferloct  to  a  prebend  of  the  Mandamut  m 
■^^  cathedral  church  of  Norwich     And  the  writ  fuggefts,  that  "^"^^  l^^^^ 
^^ta  Anne^  by  letters  patent,  26th  Aprils   13th  of  her  reign,  andvaj<e(i). 
incorporated  Dr.  Sierloct,  then  mafter  of  Catherine  Hall  in  Cam*  p^*  »»»•  s*  G. 
^dge,  and  the  fellows  and  fcholars  for  ever ;  and  grants  that  the  ^'J*  ^^^^^' 
then  mafter  (naming  him)  ihould  fuccced  to  the  next  vacancy  of  a  Andr.  21. 
prebend  in   Norwich^  and  his  fucceflbrs,  mafters  of  Catharine  ^*^?^J^'  *• 
Hall  after  him,  requiring  the  dean  and  chapter  to  aflign  himjlal^  12  Ann.'  ft.  1. 
lam  in  cboro  et  vocem  in  capitulo  prout  mos  eji.     Which  letters  pa-  c«  6. 
tent  were  confirmed  by  the  ftatute  12  Ann.  againft  mortuaries. 
And  one  of  the  prebendaries  being  now  dead,  this  is  the  firft  va^* 


( ll  Fide  Rex  v.  Decan  et  Capltid*  Dublin,  pofi.  5 36.     Claikt  v.  The 

cancy^ 


159  Hilary  Term  5  Geo. 

cancy,  to  which  the  dean  and  chapter  arc  required  to  admit  D.% 
Sherlock.  They  return,  that  King  Edward  the  Sixth,  by  letters 
patent,  7  Novemher^  firft  year  of  his  reign,  eredied  the  deanery 
and  chapter  of  Norwich  into  a  corporation,  and  endowed  the 
church,  and  gave  them  perpetual  fucceflion.  That  neither  he, 
nor  Queen  Mary  or  Queen  Eiizaheth^  ever  made  any  ftatutes  for 
the  government  of  the  corporation.  But  King  James,  by  a  body 
of  ftatutes  ordained,  chat  as  often  as  there  ihould  be  any  vacan- 
cy, the  dean  and  chapter  (hould  admit  fuch  perfon  as  the  King 
Ihould  nominate  under  the  great  feal.  And  further  (which  is 
the  claufe  upon  which  the  qucdion  arifes)  that  none  (hould 
be  admitted  to  be  dean  o"  prebendary,  who  before  was  preben- 
dary of  any  other  cathedral  church.  And  that  thefe  are  the  fta- 
tutes which  they  have  fworn  to  obferve.  Awd  for  that  Dr.  &hcr» 
lock  is  dean  of  Chichejler^  and  a.  prebendary  of  &•  PauPs,  they 
refufe  to  admit  him  ;  et  ob  nullam  aliam  caufam* 

Reive  argued  that  the  return  was  infufEcient,  and  for  a  pe- 
remptory mandamus.  The  letters  patent  being  confirmed  by  aft 
of  parliament,  we  are  now  as  it  were  upon  the  conftruflion  of  a 
ilatute,  and  as  if  every  part  of  thofe  letters  patent  was  incorpo- 
rated into  the  body  of  the  a£t.  And  as  fuch  it  is  of  force  enough 
to  repeal  and  annul  all  former  ordinances  or  ufages  contrary  to  or 
inconfiftent  with  it.  So  thnt  whatever  cucftions  might  arifc 
upon  the  letters  patent,  if  they  ftood  barely  upon  their  own 
r  160  3  ftrcngth,  and  how  far  they  would  prevail  to  let  afide  and  con- 
troul  the  local  ftatutes  of  King  James,  will  be  intirely  out  of  the 
cafe. 

It  will  not  be  denied,  but  here  is  an  exprefs  intention  to  unite 
the  mafterfhip  of  Catherine  Hall  and  this  prebend  in  one  and  the 
/ame  perfon  for  ever,  and  that  Dr.  ShtrLck  is  to  be  the  firft 
perfon  in  whom  this  provifion  is  to  take  effect.  But  what 
they  infift  upon  is,  that  he  is  a  perfon  incapable  to  enjoy 
this  prebend  under  the  local  ftatutes^  I  admit  he  is.  If  thofe 
ftatutes  arc  in  force,  which  I  have  (hewn  they  arc  not.  But 
then  they  fay,  otr  letters  patent  have  in  this  particular  affirmed 
the  former  law,  for  they  only  require  the  admifiion  to  be  frtmt 
tnos  eft,  which  mos  is  mos  ecclefue  the  conftitution  of  our  church, 
and  that  conftitution  obliges  us  to  refufe  any  perfon,  who  is 
at  that  time  prebendary  of  any  other  church.  So  that  prout  r^os 
eji  is  as  much  as  to  fay,  that  the  mailer  of  Catherine  Hull  (hall  be 
admitted,  if  he  be  capable  according  to  the  conftitution. 

But  this  is  going  too  far,  if  we  confidcr  where  thofe  words 
come  in.'  The  letters  patent  fay,  that  Dr.  Sherlock  and  bis  fac- 
ceflbrs,  mafters  of  Catherine  Hall,  fliall  be  haiiles  et  in  Ir^s  ca^ 
paces,  to  hold  and  enjoy  this  prebend,  and  upon  every  vacrancy 

mandantes 
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fnanianles  et  requirtntes  the  dean  and  chapter  to  admit  them  ac- 
cordingly, prout  mos  efl^  in  the  ufual  form. 

The  oath  in  which  the  dean  and  chapter  are  bound  to  obfcrve 
the  former  ftatutes^  is  of  no  force,  nov  thofe  ilatutes  are  re- 
pealed, y 

It  is  confiderable,  that  as  Dr.  Sherlock  is  the  firft  named,  if  he 
ftiould  be  held  incapable,  whether  this  provifion  can  ever  take 
t&dtf  and  whether  his  fucceiTors  will  not  be  in  the  cafe  of  re- 
mainder men  without  any  particular  eftaie.  No  body  can  take 
if  the  doAoT  cannot ;  and  muft  this  prebend  be  in  perpetual  abey- 
ance, which  may  happen  to  be  the  cafe,  for  his  fucceiTors  may 
be  dignified  as  well  as  himfelf.  And  in  this  cafe  it  is  not  denied, 
but  that  he  is  matter  of  Catherine  Hall^  and  as  fuch  he  is  in- 
titled  to  this  prebend. 

Rtymlds  Serjeant  contra.  We  do  not  in  this  cafe  del)ate  the 
validity  of  tlie  grant,  but  only  offer  to  excufe  our  non-admit- 
tance. Nor  do  we  rely  upon  the  words  prom  mos  ejl^  it  is  but 
exprejlo  eorum  qux  tacite  wjunty  and  when  the  oiTice  is  given  to 
Dr.  Sherlock^  he  will  be  intitled  to  be  admitted  without  tliat 
daufe. 

This  is  a  common  appropriation,  and  by  it  all  the  local  ftatutes  [  i5i  ] 
exprefsly  contradictory  to  it  will  be  repealed,  as  if  they  had 
difjbled  every  matter  of  a  college,  and  then  the  other  had  come 
and  faid,  the  matter  of  Catherine  Hail  fhall  be  prebendary.  But 
what  I  contend  for  is,  that  the  fubfcquent  proviOon  meddles  not 
with  any  collateral  incapacities,  fuch  as  Dr.  Sherlock  lies  under  by 
beinj^  prebendary  of  another  church.  Suppofe  he  (hould  rcfufe 
to  fObfcribe,  as  the  14  Car. 2.  c.  14.  requires;  it  is  true  he 
would  have  a  right  to  the  preferment  as  mailer  of  Catherine  Hallj 
but  before  he  gets  pofleDTion  of  it,  he  muft  remove  his  incapa- 
city. And  here  I  admit,  if  he  refigns  his  other  prebend,  he 
will  be  intitled  to  be  admitted.  So  that  this  is  only  a  perfonal 
difability,  arifing  from  his  own  aft,  from  which  he  may  free  himfcif 
whenever  he  pleafes.  Suppofe  he  had  been  able  at  the  time  of 
the  ftatute,  fo  as  then  the  local  ftatutes  would  not  he  affeftcd ; 
fliall  his  fubfequent  acceptance  of  a  prebend  amount  immediately 
to  a  repeal  of  the  former  provifion. 

As  to  the  offices*  being  in  abeyance,  there  is  no  need  for  that. 
Dr.  Sherlock  is  intitled  whenever  he  renders  himfcif  capable,  and 
till  tlien  the  28  H.  8.  r.  1 1.  has  given  the  profits  of  vacant  be- 
Qc&jcs  to  the  next  incumbent. 

RiiVi 
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Rievt  replied.  This  cafe  can  never  be  brought  within  the  mfe 
of  legal  difabiUties  by  a£i  of  parliament,  where  a  man  is  obliged 
to  do  any  aA^  to  give  the  publick  fatisfa£^ion  of  his  fufficicncy 
for  the  olfice  he  is  to  be  admitted  to.  Curia  advifitre  vuU.  And 
afterwards 

Pratt  C.  J.  delivered  the  refolution  of  *the  Court.  We  arc  all 
of  opinion,  that  the  return  is/infufficient,  and  that  there  ought 
to  be  a  peremptory  fnand^imus.  Upon  the  iird  letters  paten t» 
JaL\  1 .  the  power  of  the  King  as  founder  is  reftrained,  and  the 
dean  and  chapter  as  it  flood  upon  thofe  flatutes,  might  wellrcfufe 
fuch  a  p&rfon  as  Dr.  Sherlock.  And  fo  they  might  upon  the  let- 
ters  patent  of  Queen  Anne^  for  ihe  having  but  a  bare  right  of 
nomination,  could  never  unite  the  canonry  itfelf  to  the  maftcr- 
fliip  of  Catherine  Hall.  They  may  perhaps  have  their  effcft  as  a 
perpttual  nomination  ;  but  tliere  is  no  occafion  to  determine  that 
point,  Gnce  here  is  an  a£i:  of  parliament,  which  has  confirmed 
thcfe  letters  patent,  and  by  which  we  are  of  opinion,  the  canonry 
itfcif  is  well  united  to  the  mailerfhip  of  Catherine  HalL  And  it 
not  being  denied,  but  that  Dr.  Sherlock  is  mafter  of  it,  he  is  as 
fuch  intitled  to  a  peremptory  mandamus. 
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PeJIia,  where 
evidence. 


Heralds  books 
evidence  of*  a 
pedtsree. 

Silk.  281. 


Pitton  verf.  Walter.     At  Surrey  Aflizes. 

nER  Pratt  C.  J.  The  bare  producing  the  po/lea  is  no  evf- 
-*  dence  of  the  verdict,  without  fliewing  a  copy  of  the  final 
judgment.  Bccaufe  it  may  happen,  the  judgment  was  arrefled, 
or  a  new  trial  granted.  But  it  is  good  evidence,  that  a  trial  was 
had  between  the  fame  parties,  fo  as  to  introduce  an  account  of 
what  a  witnefs  ^wore  at  that  trial,  who  is  fince  dead  (i}. 

The  queftion  being,  whether  the  leiTor  of  the  plaintiff  was 
heir  at  law  to  him  that  laft  died  feifed ;  to  prove  the  pedigree^ 
the  Chief  Juftice  admitted  a  vifitation  in  1623,  made  by  the  he- 
ralds, entered  in  their  books,  and  kept  in  their  office,  to  be  read 
in  evidence  (2}.  He  alfo  admitted  the  minute  book  of  a  former 
vifitation,  figned  by  the  heads  of  the  feveral  families,  which  was 
found  in  the  library  of  my  Lord  Oxford  (2). 


( I )  Bull.  L.  AT.  P.  243  •  H^^* 
118.  and  viJe  Rex  v.  //«,  Mic, 
14  GiO.  2.  cw.  Raymondy  C.  J. 
and  Rex  v.  Minus^  there  cited. 
But  it  is  othcrwife  in  cafes  of  an 
ilfue  out  of  Chancery,  bccaufe  it 
ts  not  ufual  to  enter  up  judgment 
in  fuch  cafe,  and  the  decree  of 
that  court  is  equally  proof  thsit 


the  verdi^i  (lands  in  force.  APm/- 
gomery  v.  Clarke^  Ball.  L.  AT.  P- 
234.  Fide  alfo  Hifpkim  v.  ^#> 
Ticmas  Jones^  l  Barnard  S.  R. 
243.  where  no  judgment  was  ca<- 
tcred  op. 

(2)  Earl  /  Thann  v.  F§fer. 
2  Jvnti  224.  la  Vim,  Ah.  119. 
(A.  b.  39.) 
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5   Georgii  Regis*       In  B.  R. 

Sir  John  Pratt,  iCftt.  Lord  Chief  Jufiice. 
Sir  Littleton  Powys,  £nt. 
Sir  Robert  Eyre,  Knt.  ijufticei. 

Sir  John  Fortcfcue  Aland,  JCnf.     J 
Nicholas  Lechmere  Efquire^  Attorney  GeneraL 
Sir  William  Thompfon,  Knt.  Solicitor  General. 


Between  the  PariQics  of  Burclear  and  Eaftwoodhay. 


ON  a  fpccial  order  of  Seffions  the  cafe  was  ftated  for  the  Dcfcentof 
opinion  of  the  court.     That  Abraham  Hatchett  beinij  le-  Py*>^  ^<>^ 
giUy  fettled  in  the  parifli  oiBurdcar,  about  i8  years  fince  mar-  ^T^.i^ 
ned  and  had  four  daughters.     About  eight  years  fince  he  came  Semen"?"    '^ 
With  Ins  wife  and  children  into  Eajliuoodhay  as  a  certificate-man    CafetofSett. 
Whnft  they  were  there,  a  copyhold  of  2  c/.  (i)^,r  ^.//ri^i^zdefccnd^  No  ViT:^*** 
ed  to  his  wife,  which  they  enjoyed  for  five  years  till  her  death,  and  '<>  ^lod.  430. 
then  according  to  the  cuftom  of  the  manor  it  dcfcended  (2)  to  •'^^ 
the  eldeft  daughter.     About  half  a  year  ago  the  man  alkcd  re- 
lief in  Eaftzuoodhay,  and  thereupon  the  fcffions  fend  him  back  to 
Burclear.     Before  they  took  up  the  cafe  upon  the  fpecial  ftate  of 
It,  an  objeftion  was  made  to  the  order  of  the  two  juftices,  that 


(i)  ^^fi  if  it  fhonld  not  be  furrcnderof  her  father,  Hde  tteM 
201  yiJ^Burr.  S  C.  Z21,  and  v.  DcJdin^ton,  Buir.  S.  C.  221. 
the  feveral  reports  of  this  cafe  ncth.      Pojf.   1,93.  and  Ca/.  ^ 

(2)  The  copyhold  came  to  the     Sett,  and  Rm.  ^S.pt.  uu 
Mre,  not  by  defcent^  but  by  the 

Vot.I.  N  ^^ 
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they  only  adjudge  him  iikely  to  become  chargeable ;  whereas  a 
certificate-man  is  not  removeable,  till  he  becomes  a&ually  {o. 
And  though  the  order  of  SelTions  dates,  That  he  a(ked  relief  of 
the  parifli)  yet  one  order  (hall  not  be  made  good  by  another,  no 
more  than  it  can  by  matter  allcdged  in  the  return.  To  which  it 
was  anfwcrcd,  that  if  the  order  of  two  juft^s  is  to  ftand  by  it- 
felf,  then  it  will  be  well  enough ;  for  it  is  a  general  oider  of  re- 
moval,  wherein  no  notice  is  taken  of  his  being  a  ccrtificate^msr, 
and  therefore  likely  is  fuflicient.  Befides,  that  order  is  intircly 
out  of  the  cafe,  for  the  fpecial  matter  being  referred  to  the  court, 
they  arc  to  judge  upon  that  only,  ^todfuit  coficejfum  per  curium. 
Then  it  was  moved  to  quafli  the  fpecial  order,  becaufe  though  tlie 
man  came  into  Eajhimdhay  with  a  certificate,  yet  the  enjoyment 
of  the  copyhold  for  five  years,  d«uing  which  time  he  was  not  re- 
moveable,  had  gained  him  a  fcttlement  there*  On  tlie  other 
9  *  10  W.  3.  fide  it  .was  laid.  That  the  9  i^  10  J^.  3.  r.  1 1.  having  provided, 
€•11.  that  a  certificate-tnan  (hall  not  gain  a  fettlement,  unlefsl^   takes 

10  /•  per  annum^  or  ferves  a  parifli  office ;  and  tliat  being  an  ex- 
planatory a£l,  which  is  not  to  be  explained  \  therefore  this  man 
not  coming  within  either  of  thofe  cafes,  was  notwlthdanding  the 
defcent  of  the  copyhold  to  his  wife,  removeable  upon  his  be- 
coming a  charge  to  tlie'parifh.  Et  per  Curiam  :  This  is  not  an 
explanatory,  but  a  new  law,  and  muft  therefore  receive  a  liberal 
conftruction.  The  exceptions  in  the  ftatute  prove  this  cafe,  being 
a  cafe  more  reafonable  than  either  that  are  there  mentioned.  If  a 
certificate  man  by  taking  10  /.  per  annum  gains  a  fettlement,  esjcr^ 
ttori  (hall  he  that  has  an  eftate  of  his  own,  efpecially  in  this  cafe, 
wh^re  he  docs  not  come  to  it  by  a£l  of  his  own,  (which  mighL 
*^  5>v  favour  of  fraud)  but  it  is  caft  upon  him  by  the  aQ  and  operation 

of  law.  If  he  that  ferves  a  parifli  office  gains  a  fettlement  upon 
account  of  his  prefumed  ability,  with  greater  rcafon  fhall  he  that 
has  ability  of  his  own  vifible  to  all  the  world.  It  has  been  already 
adjudged,  that  any  other  perfonby  the  defcent  or  purchafe  of  ^ 
freehold  or  copyhold,  or  by  becoming  intitled  to  a  leafe  for  year?, 
gains  a  fettlement ;  and  it  cannot  be  fuppofed  the  parliament  in- 
tended to  put  a  certificate-man  in  a  worfc  condition.  The  vrluc 
of  the  copyhold  is  not  material,  for  it  is  its  being  his  own  makes 
him  not  removeable.  A  man  muft  take  a  tenenemcnt  of  lo  /•  per 
annunty  to  gain  a  fettlement ;  but  yet  he  may  come  to  fettle  upon 
a  tenement  of,  his  own,  though  of  ever  fo  fmall  a  value.  This 
man  therefore  being  for  five  years.irrcmovcable  from  Eajlmyoodhfiy^ 
has  gained  a  good  fcttlement  there,  and  tlie  order  to  remove  him 
from  thence  mult  be  q^ualhed. 
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Atkin  verfus  Barwick. 

THE  plaintiff,   as  affigncc  of  the  cffcds  of  Cripps  and  AdepTetytQ^./^/i.>&^^ 
^rme  bankrupts,  brings  trover  againft  the  defendants  Lyn^plcdelf*"^^^^ 
for  reveral  parcels  of  filks.     And  upon  the  trial  a  cafe  was  m^de  confidention  \%  ^f — ^^^ 
for  the  opinion  of  the  i:ourt.  ^dTwe*' blit 

Tefts  the  abfo- 

That  tlic  defendants  were  mercers  and  partners  in  London^  and  ^^^'iJ^'^^j." 
afually  dealt  with  Cripps  and  ^larme^  who  were  alfo  partners,  mint.      **"  ' 
living  at  Penrjn  in  Cornwall*    And  on  7th  jlpril  1 7 1 5.  the  defend*  »o  Mod.  43a. 
aats  by  their  order  fcnt  the  goods  in  the  declaration,  and  gave  ^**'*"  ^^^  ^* 
them  credit  in  their  books.     They  being  at  the  fame  tim«  in- 
debted to  them  for  other  goods.     1 8th  of  May  following  Cripps 
and  ^uarmiy  without  the  knowledge  of  the  defendants,  fcnt  di- 
vers fijks  (the  fame  fent  down  in  April  to  Mr.  Penhallonv  at  P//;- 
ryn  for  the  ufe  of  the  defendants.)     June  the  4th  Cripps  and 
^tarme  became  bankrupts.     June  the  6th  they  wrote  a  letter  to 
the  defendants,  fignifying  their  affairs  were  in  a  declining  condi- 
tion ;  and  thinking  it  not  reafonnble,  the  laft  parcel  of  goods 
(hould  goto  facisfy  their  other  creditors ;  therefore  they  had  not 
entered  them  in  their  books,  but  left  them  with  Penhallov)^  who 
had  orders  to  deliver  them  to  the  defendants.     June  the  9th  a 
commiflion  of  bankruptcy  iflued,  and  the  effe£ls  were  affigned  to 
the  plaintiff.     June  the  13th  the  defendants  received  the  letter, 
which  was  the  firit  notice  they  had  of  the  delivery  to  PenljoUtnu^ 
and  as  foon  as  poffible  they  (ignified  their  confent  to  take  the 
goods  again. 

Rteve  pro  querente*  The  bankrupts  had  undoubtedly  a  good  pro- 
perty in  the  goods  by  the  fale  made  the  7  th  of  April.  That  is  a 
point  I  need  not  labour.  But  the  queftion  now  tojbe  confidered 
is,  whether  any  thing  appears,  to  dived  that  property,  before  the 
ad  of  bankruptcy.  I  fliall  mainuin  the  negative  of  this  queftion. 
The  goods  it  is  true  were  delivered  for  the  ufe  of  the  defendants, 
but  that  delivery  was  without  their  knowledge.  They  were  rtot 
obliged  to  accept  them,  and  therefore  before  acceptance  the  pro- 
perty could  not  be  altered,  and  the  bankrupts  might  have  coun- 
termanded that  delivery.  If  inftcad  of  fending  them  to  Penhallow^ 
they  hnd  kept  them  in  their  own  hands,  till  an  anfwer  to  the  let- 
ter ;  would  that  have  altered  •  the  property  ?  Certainly  it  would 
not.  This  letter  can  amount  to  no  more  than  a  propofal,  and 
therefore  the  fubfcquent  confent  (if  it  has  any  rctrofpcft )  can  only 
have  relation  to  the  time  of  the  propofal,  which  was  two  days 
after  the  aft  of  bankruptcy.  Though  the  delivery  is  ftated  to  be 
to  the  ufe  of  the  defendants,  yet  it  does  not  appear  to  be  in  fatif* 
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fa£lion  of  the  precedent  debt ;  fo  there  is  no  confideration,  and 
then  the  deliverj  is  fraudulent  as  to  creditors,     i  Mod.  76. 

Dtfrwa// Serjeant  ro«/r/i.  By  the  delivery  to  Penhallo^  thepro- 
pe^y  was  altered  before  acceptance,  and  the  bankrupt  could  ndt 
countermand  it ;  for  there  was  a  good  conGderation,  vn»  in  fa* 
tisfadiion  of  the  debt ;  and  this  is  explained  by  not  entering  it  in 
their  books,  and  their  unwillingnefs  that  the  other  creditors 
(hould  come  into  an  average  for  thefe  goods.  This  does  not  take 
cStGt  as  a  gift,  but  as  a  fatisfa£lion,  and  therefore  not  counter- 
mandible.  Dy.  49.  a.  2  Roll.  Rep.  39.  2  Leon.  30.  And 
fince  it  cannot  be  countermanded,  the  perfon  to  whofe  ufe  they 
were  delivered,  has  an  abfolute  property  in  them,  till  difagrcc- 
ment.  i  Roll.  Abr.  32.  pi.  13.  Sty.  296.  Tdv.  164.  Cn. 
Jac.  66*].  Here  was  no  difagreement,  but  as  fpeedy  a  confent 
as  poflible. 

Reeve.  An  accord  executory  is  no  fatisfa£iion,  before  it  is  ex- 
ecuted. It  is  admitted  that  a  delivery  without  confideration  may 
be  countermanded,  and  I  infift  this  is  fuch ;  for  the  precedent 
debt  is  not  merged,  becaufe  the  party  could  not  plead  this  re-de- 
livery in  bar  of  any  a£lion  for  the  value  of  the  goods,  unlefs  they 
a£lually  were  returned  to  the  perfon  who  fold  them,  or  he  figni- 
iied  his  confent,  which  was  not  done  before  the  a£l  of  bankruptcy 
committed. 

C.  J.   The  queftion  is,  whether  by  the  delivcfy  to  Penhalbv>i 
without  more,  the  property  was  altered ;  for  if  that  delivery  was 
countermandable,  then  the  a6i  of  bankruptcy  intervening  before 
any  aflentofthe  defendants,  will  prevent  the  property  fromvcft- 
ing  in  them.     I  think  upon  the  circumftanccs,  that  there  appears 
a  fufficient  confideration   to  toll  a  fubfequent  power  of  counter- 
manding, and  that  this  delivery  was  in  fatisfadion  of  the  debt. 
It  is  true  the  bare  delivery  will  not  extinguifh  it,  becaufe  he  had  a 
power  to  diflent ;  but  yet  according  to  Butler  and  Baker's  cafe  in 
a  Vent.  loS.      ^^^  3^  Report^  the  abfolute  property  pafles, .  fubje£l  toadifagrte* 
Sho.  Ca.  p^ri.     mcnt  by  oi>e  of  the  parties  :  the  contra£^  does  not  (land  open  till 
iSk  618  agreement,  but  is  compleat,  unlefs  there  be  an   adiual  difagrce- 

Thompfon  v.      ment.     The  confcquence  of  all  tliis  is,  that  the  delivery  to  Pen" 
Uach.  hallow  to  the  ufe  of  the  defendants,  being  before  the  ad  of  bank- 

ruptcy, and  founded  upon  a  good  confideration,  transfers  the  ab- 
folute property  to  them,  it  being  ftatcd  that  they  never  difagrecd. 
Poivys  J.  accoTiP. 

jEyr^  J.  AH  thefe  cafes  go  upon  the  diftindion,  where  the  deli- 
very is  with  and  witliout  confideration.  Dy.  49.  If  witli  confi- 
deration, and  the  delivery  is  of  money,  debt  lies.     Telv.  23,  24. 
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iCrv.687.  Ra/l.isg.  If  of  goods,  trover,  i  Buffi.  6B.  The  pre* 
cedent  debt  is  a  fufficient  confideration,  and  it  vefts  before  notice  i 
ioT  it  being  to  his  benefit,  m  difagreement  iliall  not  be  prefumed, 

Fortefcue  ].  Property  by  our  law  may  be  divefted,  without 
an  adual  delivery ;  as  a  horfe  fold  in  a  liable.  But  it  is  other- 
wife  by  the  civil  law.  A  general  bailment  alters  no  property, 
but  this  is  not  fuch.  It  cannot  be  taken  for  a  re-fale,  for  defeft 
of  contraA ;  but  it  is  properly  a  payment  in  facisfaf^ion.  It  is 
mod  reafonable  to  apply  it  to  difcharge  the  debt,  and  not  as  a 
gift ;  for  a  man  is  juft  before  he  is  kind  :  and  fince  he  paid  it  in 
fatisfa£Hon,  we  will  intend  an  acceptance,  till  the  contrary  ap« 
pears  ( I  }•     Judicium  pro  defendeniibus. 


i«7 


(1)  All  the  reports  of  this  cafe 
agree  in  making  the  ground  of 
this  determination  to  be,  that  the 
property  was  re-altered  by  the 
delivery  to  Pgnhallow,  prior  to 
any  afTent  by  Barwick,  Bat  in 
Harmttn  v.  Fijbcr^  Cowp.  117. 
Lord  Mcmsjuld  faid  ••  that  the 
judgment  in  this  cafe  was  right, 
but  the  reafons  were  wrong ;  that 
the  true  ground  was»  that  the 
trader  refnfed  to  accept  the  goods 
and  retorned  them."  FuU  alfo 
Salie  l^  ai\  V.  FteU^  5  Term  Rep. 
211.  S.  P.  and  as  to  what  ad 
ihall  amoant  to  an  affirmance  of 
the  contrad  by  the  vendor,  after 
the  vendee  has  ordered  the  goods 
to  be  returned.  Fitie  Smith  y. 
FieU,  5  Tirm  Rep*  402.  If  a 
trader,  when  in  expedation  of 
bankruptcy,  aMempts  to  give  any 
of  his  creditors  a  preference,  by 
affigning  to  them  the  whole  or 
any  part  of  his  property  ly  deed^ 
it  is  an  ^QL  of  bankruptcy  in  it- 


felf.  IForJl^  V.  DeMait$s,  \  Burr. 
467.  tFiifin  v.  Day,  2  Burr* 
827.  La^*  V.  Skinner^  2  Black. 
Rep,  996.  Quicker  v.  Eaft9^ 
Doug.  282.  Haffell  v.  Simp/on^ 
X  Bro,  Cba*  Rep.  199.  Cooke* s 
Bank,  Law  1 06.  S.  C.  Kettle  v. 
Hammond^  ib,  1 08.  BulL  L.  N. 
P.  140.  S,  C.  Compton  v.  Bed* 
ford,  1  Bla:k.  Rep.  362.  Linf9/t 
V.  Barilet,  3  fpllj:  47.  Devon  v. 
fFatts.  Doug.  86.  Round  v.  Hope 
Byde,  Cookt't  Bank.  Laws  114. 
Any  other  transfer  with  a  /imilar 
view  is  fraudulent  and  void,  //in* 
ton's  cafe.  Freem*  270.  Aldei^on  v. 
Temple^  4  Burr.  2235.  1  Black* 
441.  S.  C.  Hague  V.  Rollefidh, 
4  Burr,  2174.  Harmon  v.  Fijber^ 
Cowp.  117.  Ru/l  V.  Cooper,  ib* 
629.  But  where  the  delivery  to 
a  bona  fide  creditor  is  not  a  volon* 
tary  ad  in  the  trader,  it  is  valid. 
Tbompfon  v.  Freemau^  I  Term  Rep, 
155.  ITeates  v.  Groves,  Fm* 
jun.  22^^.280. 


Bradfhaw  verfus  Mottram. 

TH  £  plaintiff  brought  a  qui  tarn  upon  the  (lamp  aft  againft  Leave  to  profc^ 
the  defendant,  for  marrying  without  licence  \  and  had  him  '"^**V^  ^J"!! 
in  execution,  where  he  had  lain  fome  time.  And  now  Torke  cited  ftatUntl^ 
the  iS  Eiiz.  ^*  5*  $  3«  and  produced  an  affidavit  of  the  poverty  of 
the  defendant,  and  had  the  leave  of  the  courtj  that  the  plaintiff 
might  compound  with  the  defendant, 
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Dominus  Rex  verfus  Saundcfb 

Lcarc  t> take  ^ ORKE  movcd  for  leave  for  the  coroner  to  take  up  tie  bo- 
new  ijujuifiJoa  '^  dy,  and  take  a  new  inquifition,  according  to  2  £/^.  10 1.  fio/i^ 
/uftr  vijitm  «r-  jyy.  wliich  was  granted  ;  and  it  wasfaid,  the  coroner  coeld  noe 
^"  *''•  do  it  without  leave  of  the  court« 

Hudfon  ct  ux*  verfui  Aft. 
At  Nifi  prius  m  Middlefex,  coram  Pratt,  C  J.  ie  B.  Jf. 

Canftaltc,  with-  TT^  H  E  plaintifF's  wife  was  taken  up  by  warrant  of  a  juflice  of 
babttt  itrpM$  X  peace,  for  aiTaulting  the  overfcer  of  the  parifh,  and  aiEft^ 
ing  to  the  efcape  of  a  woman  delivered  of  a  bailard  child.  Whea 
flie  came  before  the  juRice,  (he  could  not  find  bail ;  but  at  her 
rcqueft  he  gave  Ic^e  for  her  to  lie  that  night  at  the  conftable's 
houfe,  in  order  to  get  bail  againfl  the  morning.  Then  one  on 
her  behalf  demanded  a  copy  of  the  commitment,  which  not  being 
delivered,  an  aftion  was  brought  upon  the  habeas  corpus  a£l.  £/ 
per  Pratt^  C.  J.  The  queflions  are  two,  whether  the  defendant 
be  an  officer,  and  whether  the  plaintifF's  wife  was  detained  by 
virtue  of  any  warrant  within  the  meaning  of  the  ftatute.  As  to 
the  defendant,  there  is  no  doubt  but  a  conilable  is  within  the  ad, 
but  I  do  not  think  this  adion  well  brought.  For  the  woman  ^vas 
not  in  his  cuftody  by  virtue  of  any  warrant ;  what  warrant  there 
was,  was  only  to  bring  her  before  the  juflice,  and  that  was  fully 
executed  by  fo  doing ;  and  the  time  fhe  ftaid  at  the  conftable's 
after  that,  was  not  by  virtue  of  any  warrant  or  commitment,  but 
at  her  own  confent  and  deiire,  to  remain  under  a  voluntary  cudo- 
dy  :  neither  is  this  a  cafe  within  the  mifchief  of  the  ftatute 
wliich  was  indefinite  commitments.  The  plaiutifF  was  called* 
Then  the  defendant  moved  for  treble  cofls,  being  a  conflable. 
But  the  Chief  Juflice  would  not  certify,  becaufe  this  cuftody 
was  not  in  execution  of  his  ofEce. 


Trcmain*s  cafe.     In  Cane*. 

InfiT.t.  T)  EING  an  infant,  he  went  to  0>cfjrdy  contrary  to  the  orders 

XJ  of  his  guardian,  who  would  have  him  go  to  Cambridge*  And 
the  court  fcnt  a  meflengcr,  to  carry  him  from  Oxford  to  Cam- 
bridge.  And  upon  his  returning  to  Oxford  there  went  another, 
tarn  to  carry  him  to  Cambridge^  quam  to  keep  him  there  (i). 


(l)  Hail  V.  Hallf  3  Ad,  721.//.  271. 
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Tarncr  verfus  Trifty.    At  Guildhall. 

nER  Pratt  C.  }•  Ncccffarics  for  an  infant's  wife  arc  ncccf-  Wkatneceffariei 
-*  farics  for  liim  { i  )•,  but  if  provided  in  order  for  the  marriage,  » <*»*V  *^«»«* 
he  is  not  chaigeable,  though  fhe  ufes  them. 


(i)  So  for  his  lawful  child.  BmcmCs  Max.f,  96.  Ed.  1741. 


The  Eaft  India  Company  verftu  Atkins.    In  Canc\ 

MR.  Virrnonpro  dtfendente^  in  maintenance  of  the  plea.   This  where  a  nun 
bill  is  brought  by  the  Eajl  India  company,  for  a  difcovery  fubmhs  to  be 
of  a  private  trade,  fuggefted  to  have  been  carried  on  by  the  de-  ^'^^*!iiJ^** 
fendant  and  the  other  fupercargoes  of  the  &tinger  galley,  which  wju  be  penal 
was  fent  by  the  company  in  the  year    1715  upon  a  voyage  fronj  »pon  him,  equity 
hence  to  Canton  in  Cbinay  and  thence  to  return  to  England.  Jifc.**^  "*'*'" 

S.  C.  ComjAa 
They  firft  offer  to  waive  the  penahies  and  forfeitucs  that  he  347« 
might  incur  by  fuch  difcovery ;  and  then  they  ftrengthen  them- 
felvcs  by  a  covenant  entered  into  by  the  defendant,  by  which  he 
obliges  himfelf  to  anfwcr  to  any  bill  to  be  brought  againft  him 
for  any  difcovery  in  any  court  of  equity,  aiid  not  to  plead  the  adts 
of  parliamentj  which  inflifi  thofe  penalties  and  forfeitues. 

As  to  their  waiving  all  penalties  and  forfeiturers  which  might      [  169  ] 
be  incurred  by  the  defendant  by  fuch  difcovery,  we  apprehend 
it  is  not  in  the  power  of  the  plaintiffs  to  indemnify  us  againft 
them.     Therefore  I  mufl  take  notice  what  difcovery  they  pray. 

They  charge  that  the  defendant  and  the  other  fupercargoeft 
agreed  to  receive  on  board  feverai  goods  from  tlie  Thurfton  gallty : 
that  for  that  purpofe  the  Stringer  and  the  Thurfton  failed  together 
to  the  Dawm,  where  the  Stringer  took  on  board  fuch  goods  as  had 
been  agreed  upon.  That  having  fo  done,  they  proceeded  to 
Canton^  where  they  in  a  private  manner  difpofed  of  thofe  goods, 
and  with  the  produce  of  them  bought  anotlier  cargo  of  goodsy 
M^hich  they  put  on  bo^ird  the  Stringer :  that  they  appointed  the 
Tlmrjlon  pink  to  meet  them  in  their  return;  but  failing  in  that 
dtfign  they  touched  at  Liftyon^  and  there  fent  away  feverai  parcels 
of  tiiefe  private  goods :  and  other  part  was  put  on  board  the 
Succefs*  And  after  all  this  they  met  with  the  Lemmon  at  fea,  on 
board  which  they  put  the  remainder  of  the  goods,  and  they  were 
feat  to  UbUand. 

N4  We 


169  Eaftcr  Term  5  Geo, 

Wc  apprehend,  if  we  arc  tound  to  anfwcr  this  charge,  vrc 
9  W.  3.  c;  44*  {hall  be  fubjeft  to  all  the  pcuaities  appointed  by  the  aft  9  U^.  3. 
which  are  lofs  of  the  fliip,  goods,  and  double  value ;  and  alfo  of 
6  Ann.  c.  3.  ^  ^'^^^  againft  breaking  bulk.  By  the  aft  9  W.  3.  three  fourths 
of  the  forfeitures  are  given  to  the  company,  and  fo  far  as  that  goes 
perhaps  they  may  waive :  but  the  other  fourth  and  the  (hip,  and 
the  double  value  they  have  no  pretence  of  a  right  to,  or  power  to 
waive,  that  being  given  to  the  informer.  Therefore  to  <;irc 
fome  colour  to  this  otFer,  there  is  an  allegation  in  the  bill,  that 
the  company  is  become  tlie  informer,  and  fu  they  may  waive  the 
whole  penalty. 

To  this  it  was  objefted  the  laft  time,  that  although  it  is  al- 
leged that  they  have  informed,  yet  it  is  not  fet  out  where  or  when 
they  informed,  or  for  what  goods*  If  they  would  have  enabled 
themfelves  as  informers,  they  ought  to  have  (hewn  the  informa- 
tion, and  that  it  related  to  thefe  goods,  and  thefe  fafts  charged 
in  the  bill.  The  plamtifis  were  fo  confcious  of  that,  when  a 
perfon  on  behalf  of  the  defendant  went,  in  order  to  have  a  H^t 
of  the  information,  and  to  fee  whether  the  company  had  a  power 
to  make  fuch  an  oiler,  he  was  denied  a  fight  of  it.  Therefore 
we  think,  that  ought  to  be  laid  out  of  the  cafe,  and  by  confe- 
quence  the  waiving  the  forfeiture  will  go  for  nothing. 

As  to  the  penalties  in  6  Ann.  againft  breaking  bulk,  by  which 
it  is  enafted,  that  all  goods  to  be  laden  in  the  Enft  India  ihall 
be  brought  to  fome  port  of  Great  Britainy  and  there  unladen, 
r  170  ]  3^^  ^^^^^  ^y  ^^^  company  at  a  publick  fale  by  inch  of  candle: 
the  p'jn'hy  is  forfeiture  of  the  value  of  the  goods,  one  moiety 
to  tt.e  crown,  the  other  to  the  informer  or  feizor.  And  they  do 
not  pretend  a  title  to  that  forfeiture. 

They  endeavoured  to  evade  that  aft,  by  faying  it  refpeftcd 
the  company  only,  but  not  thofe  that  traded  privately.  But 
furcly  that  cannot  be  the  intent  of  the  aft,  that  when  thofe  who 
are  liccnfed  to  trade  to  the  Enjl  Indies  arc  liable  to  thefe  pcnaU 
ties,  he  that  trades  in  a  clandeftine  manner  (liall  be  in  a  better 
cafe.  But  to  put  that  out  of  difpute,  upon  reading  the  words 
6  Ann.  it  is  enafted,  "  That  all  goods  which  (hall  be  laden  in 
"  the  EaJI  Indies  upon  any  (hip  or  vcflel  belonging  to  any  of  her 
««  majefly'b  fubjefts  with  intent  to  be  tranfported,  ihall  be 
**  brought  to  fome  port  of  Great  Britain^  and  there  be  unloaden; 
**  upon  pain  of  forfeiture  of  all  fuch  goods,  one  moiety  to  the 
*«  queen,  and  the  other  to  informer."  So  that  if  the  defendant 
fbould  be  forced  to  make  this  difcovery,  he  muft  be  liable  to  the 
forfeitures  in  that  aft,  and  the  waiver  of  the  plaintiffs  will  not 
fdve  him  harmlefs. 

Taking 
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Taking  that  to  be  fo,  we  apprehend  we  are  in  the  common 
cafe,  that  no  court  of  equity  will  compel  a  defendant,  to  fet  fortli 
any  thing,  that  will  fubjefl  him  to  penahies.  But  on  the  con* 
trary  a  court  of  equity  relieves  againft  forfeitures.  The  plain* 
tiffs  being  aware  of  this,  have  infiiled  upon  a  covenant,  they 
have  got  the  defendant  into,  that  he  wotfld  at  his  return  to  Eng^ 
iandj  if  required,  anfwer  upon  oath  to  fuch  bill  as  fliould  be 
brought  ai^ainft  him  for  a  difcovery,  and  not  demur  or  plead  in 
bar  :  and  the  company  agree  to  waive  the  forfeitures,  and  accept 
-  of  tfac&r  damages,  which  amount  to  90  /•  /rr  cerrt*  and  are  a< 
much  as  the  forfeitures. 

T*his  is  the  firft  of  the  kind  that  has  com.e  into  a  court  of 
equity,  and  if  it  fhould  be  admitted,  may  be  of  dangerous  con* 
fequence.  I  would  o:)ferve,  that  we  are  not  plaintiffs  to  be  re- 
lieved againft  tliis  covenant,  though  the  manner  of  obtaining  it 
is  extraordinary.  After  tliefe  gentlemen  had  been  taken  into  the 
company's  fervice,  and  had  prepared  every  thing  for  their  voyage; 
then  they  muft  execute  this  covenant,  or  elfe  be  difcharged. 
Thefe  .ire  hard  terms  to  be  put  upon  any  man,  but  it  is  what 
the  company  has  prafiifed.  Then  they  are  alfo  to  contract  upon 
^Krhat  cerms  they  are  to  receive  their  wages ;  and  though  they  go 
upon  a  trading  voyage  from  port  to  port,  and  deliver  their  load- 
ing ;  yet  there  is  a  covenant,  that  if  the  ihip  mifcarries  in  her 
return,  t'ley  are  to  lofe  their  wages*  This  covenant,  as  often 
as  it  has  been  brought  in  queftion,  has  been  fet  afidc  (i). 

The  next  thing  I  would  obferve  is,  the  confideration  given  to  [  171  1 
thefe  people  for  entering  into  this  covenant,  which  is  an  under* 
takiug  on  the  company's  part,  that  they  (hall  not  be  fubje£l  to 
any  forfeitures  or  penalties.  That  feems  to  be  the  confideration. 
But  that  is  an  undertaking,  which  the  company  cannot  pretend 
to  make  good.     And  then  the  covenant  is  witliout  conikieradon* 

Befides,  if  the  plaintiffs  are  to  have  any  benefit  of  this  cove- 
nant in  a  court  of  equity,  it  muft  be  by  praying  a  fpccifick  per- 
formance of  it.  And  there  is  always  a  difference  taken,  between 
a  circumftance  of  fraud  in  order  to  fet  a  fide  a  covenant,  and 
where  there  is  room  to  decree  a  fpecifick  performance  of  it. 

It  is  objetled,  that  a  man  may  waive  any  benefit  the  law  givet 
him,  and  enter  into  an  agreement  for  that  purpofe.  To  this  I  an- 


(l)   Ed'win  v.  Tht   Eaft  India     Bu^    V.    Sir   Thcm-^s    Rtt%Tififcn^ 
C^m^mnjy  z  Vtrn,  2io.     Edijoards     1  Bt9.  P.  C.  102, 
&•  W.  V.   Ch:U  ^  al\  ib.  727. 
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fwcTf  Tliofe  agreements  have  always  been  ill  looked  upon  m  1 
court  of  equity.  Where  a  man  gives  a  mortgage  on  his  eftate^ 
with  a  covenant  not  to  bring  a  bill  to  redeem ;  ic  cannot  be  pre- 
tended, but  that  notwithdanding  fuch  covenant,  he  may  bring 
his  bill,  and  the  court  will  decree  a  redemption.  Nay,  thoagh 
he  confirms  it  with  an  oath,  for  fo  far  Mr.  Sijftfad  went  as  to 
take  an  oath  from  the  mortgagor,  and  yet  in  that  cafe  the  coun 
decreed  a  redemption  (a).  Where  a  m?.n  borrows  money  upoo 
a  mortgage,  and  covenants  that  if  he  doth  not  pay  the  iuteail 
yearly,  fuch  intereft  fliall  carry  intereft ;  this  feems  to  be  a  rca- 
fonable  compenfation  to  the  party,  for  being  difappciiucd  of  the 
receipt  of  his  intereft.  And  yet  a  court  of  equity  will  rcliaf 
againft  fuch  a  covenant  (3).  Tliough  the  party  taat  enters  into 
tliofe  covenants,  may  be  faid  as  much  to  forfeit  or  waive  the  be- 
nefit of  a  court  of  equity,  as  we  have  done  in  this  cafe* 

Wc  apprehend  the  coveiMint  to  be  of  an  extraordinary  naturr. 
It  is,  that  a  man  (hall  not  make  part  of  his  defence.  That  when 
he  comes  before  the  court,  he  fhall  not  fet  forth  the  truth  of  bis 
cafe.  Indeed  in  a  covenant  to  fuffcr  a  common  recovery,  thtrt 
is  an  agreement  what  defence  the  parties  (hall  make ;  bat  was  It 
ever  known  in  a  court  of  equity,  that  a  covenant  to  ftrip  a  roan 
of  his  defence  was  allowed  ?  If  you  can  abridge  a  man  of  ore 
part  of  his  defence,  why  not  of  the  whole  ?  If  this  is  good,  it 
may  be  carried  further,  and  you  may  have  a  covenant,  tliat  if  a 
bill  be  brought,  the  defendant  fhall  appear  and  make  default, 
and  the  bill  be  taken  pro  cofifcjfo.  And  that  will  be  a  new  ftcf , 
and  it  will  concern  a  court  oi'  equity  to  withftand  all  fuch  at- 
tempts as  tliis. 

r  '7'  J  The  covenant  is,  that  he  flnll  not  plead  the  penalties  and  for- 

feitures *,  but  what  if  he  does  plead  ?  Is  the  court  to  pafs  over 
that  part,  where  he  has  pleaded  them  ?  Will  tlie  court,  upon  3:1 
allegation  of  fuch  a  covenant  pafs  over  the  merits  of  a  caufc  ? 
No,  truly,  they  will  rather  go  into  them,  in  abhorcnoe  of  fucii  a 
pradicc. 

We  cannot  apprehend  of  what  weight  this  covenant  is  in  a 
court  of  equity.     We  do  not  know  what  a  court  of  equity  hts  to 


(2)  "Nezvccmhv,  Btnhamt  x  Fern,  (3)  Howard  v,  Harris,  i  /V^r. 

7.  But reierfedonfpecial  grounds,  194.     Lord  OJfulfisn  v.  Lejti  )'•'• 

r^.  214.  233.     Howard  V.  Harris,  mouth,    Salk,   449.       Jhcrnld  \' 

ii.  53.   190.     «  Oja.  Pep.    147.  Evans^  2  Jtk.  330. 
F/^y.r  V.  Lavittpon,    l    i*.  Wmi, 
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do  tirith  a  covenant,  iinlefs  it  be  executory ;  there  a  man  mvf 
come  to  have  a  fpecifick  performance  of  it :  but  can  they  pray  a 
fpecifick  performance  of  this  covenant  ?  He  has  covenanted,  he 
will  not  plead,  andyet  he  has  pleaded.  Is  there  any  thing  ex* 
ecutory  in  this  ?  They  may  take  what  advantage  they  can  of 
this  covenant  at  law,  but  a  court  of  equity  will  add  uo  weight  to 
it,  efpecially  when  it  is  to  fubje£l  a  man  to  a  penalty,  contrarj  / 
to  the  buGnefs  and  intent  of  a  court  of  equity,  which  is  to  relieve 
againft  penalties  and  forfeitures* 

The  rule  in  equity,  that  no  defendant  Ihall  be  compelled  to 
fubje£l  himfelf  to  penalties  and  forfeitures,  is  founded  on  natu«» 
lal  right  and  juftice.  It  is  a  rule  that  has  been  obferved  in* 
violably  without  exception  till  this  attempt.  Therefore  as  we 
cannot  be  acquitted  by  the  company  from  thefe  forfeitures,  it 
would  be  a  monftrous  thing  for  a  court  of  equity  to  make  us 
liable  to  them ;  and  the  rather  in  this  cafe,  becaufe  it  is  making 
a  drain,  upon  an  allegation  of  the  company,  and  barely  upon  ao 
apprehenfion  that  they  have  been  injured  by  the  defendants* 
Whereas  it  appears  by  the  pleadings,  that  they  never  had  a  bet« 
ter  voyage  or  more  profitable  return,  for  they  made  200 /•  /^r 
cent*  profit. 

They  furmife,  that  the  goods  put  on  board  the  Strings  gaBey 
by  the  defendants  were  of  great  value,  and  that  their  tonnage 
would  amount  to  a  great  fum ;  whereas  it  appeared  upon  the 
furvey,  when  the  fhip  arrived  in  the  river,  that  flic  was  full 
leaden  with  the  company's  goods*  So  that  their  whole  complaint 
fecms  to  be  conje£lural  and  groundlefs,  and  has  no  oath  to  fup* 
port  it :  or  if  there  was  any  real  ground  for  it,  the  plaintiffs  may 
have  their  remedy  at  law*  We  do  not  come  into  this  court  ^o 
be  relieved  againft  this  covenant ;  but  for  the  plaintiffs  to  take 
from  us  our  lawful  defence,  and  thereby  to  fubje£l  us  to  for- 
feitures and  penalties,  there  is  np  ground  for  it  j  and  therefore 
we  hope  our  plea  fliall  be  allowed* 

Sir  Thomas  Powjs  contra.  In  order  to  remove  the  prejudice 
which  the  defendants  have  endeavoured  to  bring  the  company 
under,  by  reprefenting  theni  as  impofing  or  requiring  a  very  ex-  T  173  ) 
traordinary  covenant  from  them,  I  would  obferve,  that  the  a£l 
9  W.  3.  has  eftabli(hed  an  oath  to  be  taken  by  members  of  the 
company,  that  they  will  not  fend  to  the  Ea/l  Indies  any  goods  for 
their  private  account,  contrary  to  that  a&.  So  that  we  are  upon 
an  a£b  of  parliament,  and  the  covenants  the  company  takes  from 
their  fuper* cargoes,  is  in  pnrfuance  and  execution  of  that  a£k  ; 
^nd  there  is  nothing  charged  in  this  bill  but  what  is  forbidden  by 
that  ad  \  for  we  a£k  them^  Did  not  you  carry  nx>re  goods  than 

the 
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the  company  allowed  ?  Did  you  not,  when  you  went  out,  male 
an  agreement  with  the  Thurfion  galley,  that  fhe  {hould,  at  high 
fea,  lay  on  board  fuch  and  fuch  goods  ?  And  fo  go  on  with  die 
fevcral  parts  of  the  fraud. 

Now  as  to  the  outward  voyage,  the  a£i  of  parliament  infiids 
no  penalty,  and  only  forbids  all  other  perfons,  except  fuch  as  by 
that  aft  may  trade,  their  fervants  or  agents.  The  defendants 
are  the  agents  of  thofe  perfons  who  may  trade  thither,  and  not 
within  the  dcfcription  of  thofe  who  are  by  tliat  a6l  fubjcctcd  to 
penalties  for  exporting  goods  to  the  Eajl^lndics.  Tlierefore  as  to 
the  outward  voyage,  they  are  not  within  any  of  the  penalties  of 
that  a£l. 

But  fuppofc  thefc  men  (hould  not  be  taken  (with  rcfpeft  to 
thefe  tranfjiftions)  to  be  agents  to  the  company,  but  to  be  p«- 
fons  within  the  zQl  ;  yet  by  this  a&  three  fourths  of  the  for- 
feitures are  given  to  the  company  ,  and  the  other  fourth  to  die 
informer  ^  and  the  company  having  become  informers  are  in- 
titled  to  it :  and  it  is  fo  charged  in  the  bill,  that  no  information 
having  been  brought  by  any  other  perfon  for  the  forfeitures,  the 
company  have  preferred  one  in  the  Exchequer. 

If  that  be  fo,  we  have  three  fourths  by  the  a£t,  and  the  odier 
fourth  as  informers,  and  fo  may  waive  all  the  forfeitures.  And 
then  we  are  in  the  common  cafe  of  a  man  that  fues  for  tithes, 
he  may  waire  the  forfeiture,  and  bruig  a  bill  for  a  difcovery.  So 
a  man  may  waive  the  penalties  in  the  ftatutc  and  have  a  difico- 
very  what  timber  has  been  cut.  We  therefore  apprehend,  that 
as  to  the  outward  bound  voyage  we  have  a  right  to  call  them  to 
an  account ;  and  if  fo,  they  muft  anfwer  a  great  part  of  our 
cafe,  which  is  all  the  tranfadlions  relating  to  this  fraud,  from 
the  time  of  their  entering  into  our  fervice,  till  their  return.  Aiid 
yet  the  plea  is  general,  and  covers  the  whole,  as  well  the  outvard 
as  the  home  bound  voyage. 

The  home  vopgc  falls  under  another  confideration.     For  the 
ftatute  6  Anrut  taking  notice,  that  there  had  been  great  frauds  in 
^  breaking  bulk,  it  provides  that  thofe  who  ofitnd  in  that  manner 

[174]  (liall  forfeit  the  (hip  and  goods ;  one  moiety  to  the  informer,  and 
the  other  moiety  to  the  crown.  And  that  (lands  upon  the  point 
of  the  covenant  that  has  been  fpoken  to,  whether  a  man  may  net 
agree,  that  he  will  not  commit  a  fraud. 

As  to  the  cafe  of  a  mortgage,  it  is  in  its  ovm  nature  redeem- 
able, and  a  covenant  contrary  to  the  nature  of  it  (hall  not  be  al- 
lowed*   But  may  not  a  man  covenant  that  be  will  not  diflurb  x 

purcbsUcri 
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purcliafin*  ?  This  covenant  is  only  to  prevent  a  frauds  and  dettft'* 
it  if  conunitted.   ' 

And  this  agreement  is  opon  a  good  confideration,  for  it  is  the 
foundation  upon  which  the  defendant  is  let  into  fo  confiderable  a 
profit.  The  confideration  of  the  covenant  is,  that  the  companj 
allows  them  thofe  profits  mentioned  in  the  bill }  fo  that  it  is  both 
a  lawful  covenant,  and  for  a  valuable  confideration. 

Then  it  is  a  covenant  that  goes  along  with  a  trud:,  which  no 
nan  would  put  in  another,  without  a  power  to  come  to  the 
knowledge  how  it  is  difcharged ;  for  thefe  dealings  lie  in  tlie 
knowledge  of  the  defendants  only,  and  cannot  come  to  tlie 
knowledge  of  the  company,  without  a  difcovery  from  the  de- 
£endants«  It  is  a  trud  to  be  executed  on  board  a  fhip,  and  at 
fea ;  and  therefore  ncceflary  to  be  guarded  by  fome  rcafonable 
provifion.  It  is  not  like  a  covenant  to  have  intereil  upon  intereft^ 
lor  a  man  has  a  recompence  by  fimple  intereft.  And  intereft 
upon  intereft  is  what  the  law  will  not  allow  of.  But  this  co-  * 
venant  does  not  hinder  any  man  of  his  right,  but  only  prevents  a 
fraud. 

It  is  faid  a  man  has  a  right  to  plead,  but  may  not  a  man  te^ 
aounce  that  right  ?  He  may  in  the  cafe  of  tithes,  and  may  not 
a  man  renounce  part  of  his  defence  ?  May  not  I  take  a  covenant, 
that  a  man  fliall  give  a  judgment  by  default,  and  releafe  of  er-  ^ 

rors  ?  And  may  I  not  come  into  a  court  of  equity  and  compel  a 
performance  of  that  covenant?  In  the  cafe  of  a  covenant  to 
iuffer  a  common  recovery,  will  not  the  court  decree  a  per-- 
formance  i 

It  is  true,  that  in  ordinary  cafes  a  man  has  liberty  to  plead, 
where  he  may  be  fubjeded  to  penalties.  But  then  a  man  may 
waive  it.  Ajid  it  is  agreeable  to  the  known  maxims  volenti  non 
ft  injuria^  and  confenfus  tollit  errorem.  If  a  man  will  waive  any 
particular  maimer  of  defending  himfelf,  why  may  he  not  ? 

The  cafe  is  no  more  than  this ;  I  have  made  an  agreement 
whereby  I  am  to  be  honeft,  but  I  will  alfo  have  an  opportunity 
to  get  more  than  I  ought.  I  have  made  a  contradk  that  is  not 
convenient  for  me  to  perform,  it  is  fit  for  me  to  have  the  ^profit  [  X  75 
allowed  me  by  the  company,  "but  for  roe  to  perform  my  part  of 
the  covenant  is  no  ways  convenient.  That  is  to  fay,  I  have  played 
the  knave,  and  therefore  it  is  not  convenient  for  me  to  perform 
tlus  covenant,  by  difcovering  in  what  maimer. 

The 
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The  qneilion  therefore  is,  which  of  the  parties  fliall  fuficr. 
Shall  the  company  fuflfer,  who  have  performed  their  covenant  f 
Shall  they  be  fWpt,  and  the  defendant  go  off  with  tlie  profit? 
Or  fliall  the  defendant  fuffer  (if  he  calls  it  fo)  for  his  own  miibe- 
haviour,  if  he  has  miibehaved  himfelf?  I  apprehend,  that  to 
take  from  us  the  means  of  coming  at  a  fatisfadion,  is  to  uke 
away  the  fatisfadion  itfelf.  He  diat  diifcifes  me  of  the  water 
that  fliould  come  to  my  mill,  diflelfes  me  of  my  mill. 

The  covenant  is,  that  they  (hall  not  trade,  and  if  they  do,  the 
company  ihall  have  fo  much  per  ton,  and  fo  much  damages, 
which  comes  to  90  /•  per  cent,  and  this  is  faid  to  be  an  extrava- 
gant recompence.  Now  they  fay,  they  have  made  200 /•  per 
cefft.  profit  for  the  company ;  and  if  fo,  no  doubt  bat  they  hare 
made  as  good  profit  for  themfelves ;  and  all  the  company  b  to 
have  b  but  90  /•  per  cent*  and  they  carry  off  the  reft« 

They  fay  we  may  take  our  remedy  at  law.  But  the  very  cove- 
nant is,  that  we  (hall  have  a  fatisfat^ion  in  this  court.  If  we 
were  to  go  to  law,  how  could  we  recover  there  ?  How  could 
wc  prove  what  goods  they  carried  out  ?  Let  us  but  have  a  difco- 
very  of  that  here,  and  the  meafure  of  the  damages  is  already  fet- 
tled between  us.  And  this  is  the  very  point  that  was  in  view, 
when  the  covenant  was  made ;  tliat  if  they  carried  out  any  fuch 
goods,  they  (hould  make  fuch  a  recompence  as  was  agreed  upon. 
And  nothing  has  happened  fmce  tlie  covenant,  to  alter  the  na- 
ture of  it,  as  fome  times  it  falls  out. 

It  is  very  confiderablc,  that  this  thing  (hould  be  fettled  be- 
twecn  us ;  for  if  tliis  plea  fliould  ftand,  it  may  be  the  overthrowing 
the  aft  of  parliament  and  the  company  too.  As  for  what  they 
fay,  that  it  is  a  new  tiling ;  it  is  quite  othcrwife,  it  is  the  con- 
ftant  article  they  make  with  all  their  fupercargoes. 

Parker^  Lord  Chancellor.  As  to  the  offer  made  by  the  bill 
to  waive  penalties  and  forfeitures;  though  it  is  faid  that  the  com* 
pany  have  informed  in  the  court  of  Exchequer,  yet  they  have 
not  fet  forth  the  term  wha-ein  the  information  was  made,  nor 
the  particulars  for  which  the  information  was.  But  the  defcnd- 
amt  is  to  take  their  words,  that  there  is  fuch  an  informatioOi 
[  i^6  ]  without  knowing  where  to  go  to  the  record.  Where  a  man 
fets  forth,  he  is  intltled  to  penalties  as  informer,  and  waives 
them ;  he  ought  not  only  to  fay  that  he  has  informed,  but  to  fct 
it  out,  that  it  may  appear  to  the  court,  that  he  has  done  fo* 
Like  pleading  a  former  fuit  depending,  it  muft  be  pleaded  foj 
that  it  may  appear  to  the  court,  of  what  term  it  is,  and  that  it 
is  for  the  fame  caufc. 

There 
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There  IS  Tiitother  point,  which  I  think  the  plea  does  rM  co* 
rrr;  for  though  the  defendant  is  charged  to  be  concerned  in  thofe 
fa£ls,  yet  it  is  laid  in  the  disjundive,  that  the  defendants  or 
fome  of  them  :  he  might  have  faid,  that  he  did  not  know  that 
any  other  of  the  defendants  had  done  any  of  thofe  things :  and  if 
they  had  done  them,  and  he  was  to  have  a  (hare  with  them ; 
yet  if  they  only  did  them,  they  only  would  be  fubje£l  to  the  pe- 
nalties. 

As  to  the  mam  point,  this  covenant  is  to  be  confidered  as  te- 
iating  to  a  matter  which  muft  in  a  great  meafure  lie  in  the  de- 
fendant's knowledge.  Therefore  it  is  impoffiblc  for  the  plain- 
tiffs to  hope  for  a  fatisfaftion,  if  they  cannot  get  a  difcovery. 
They  may  come  to  the  knowledge  of  fome  things,  but  it  is  mo- 
rally impoffible  they  (hould  come  to  know  all,  without  a  difco- 
veiy  of  the  defendant. 

In  the  next  place,  if  the  defendant  has  been  guilty  of  a  fraud. 
It  is  a  prejudice  to  the  plaintiffs,  and  the  defendant  ought  to 
make  a  rccompence,  by  reafon  of  that  truft  they  put  in  him,  and 
by  means  whereof  he  had  the  opportunity  of  doing  that  wrong. 
Therefore  from  tlic  nature  of  the  truft,  and  the  difficulty  for  the 
plaintiffs  to  come  at  the  knowledge  of  tliefe  tranfaclions,  it  is 
reafonable  they  Ihould  have  a  difcovery. 

But  if  this  covenant  is  againft  law,  it  muft  not  take  place.  It 
is  faid  it  is  againft  the  nature  of  a  covenant,  to  reftraiii  a  court 
of  juftice,  and  to  ftrip  a  man  of  his  defence. 

'I  think  it  is  not  a  covenant  to  reftrain  the  court  from  doing 
juftice,  but  to  enable  the  court  to  do  it.  It  is  a  covenant,  that 
the  truth  of  the  cafe,  and  the  whole  cafe,  fliall  be  laid  before  the 
court.  There  is  a  great  deal  of  difference  in  the  nnture  of  the 
defence,  upon  an  anfwcr,  or  upon  a  plea :  the  plea  \s  not  a  de- 
fence to  the  juftice  of  the  caufe,  but  to  the  inquiry ;  that  the  de- 
fendant may  keep  back  part  of  the  truth  from  the  court.  There- 
fore it  is  not  like  the  cafe  of  a  covenant  not  to  brnig  a  bill  to  re- 
deem, for  a  mortgage  is  an  eftate  made  to  a  perfon  on  condition 
to  be  void  on  payment.  If  the  money  be  not  paid,  the  eftate  is 
abfolute  at  law;  but  the  bufinefs  of  a  court  of  equity  is,  to  let 
him  in  to  redeem.  A  covenant  to  the  contr^iry  doth  not  alter 
the  nature  of  tlie  fecurity  ;  it  ftill  continues  a  fecurity  lor  mo-  r  j.,-  j 
ney  as  it  was  before,  and  is  in  its  own  nature  redeen;::lvle.  Such 
a  covenant  is  to  reftrain  a  court  from  doing  what  is  riglit  and 
equitable,  and  is  tJicrefGrc  void. 

What 
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What  IS  the  defence  in  this  cafe  ?  It  is,  that  the  defendant  U 
not  bound  to  difcover  what  will  fubje£i  him  to  a  penalty.    It  b 
inftfling,  that  the  plaincitTs  have  no  right  to  demand  that  dlfco- 
very*     It  is  a  negative  privilege,  that  is  allowed  by  the  law,  that 
a  man  m.iy,  if  he  pleafe,  refufe  to  difcover  a  matter  that  will 
fubjed  hiin  to  penalties ;  it  is  only  a  privilege,  not  a  natnnl 
rii;ht,    for  then  he  would  (hake  that  natural  right  whenever  he 
thought  fit  to  make  fuch  difcovery  (4).     If  a  man  will  waive 
fach  a  privilege,  furely  he  may ;  it  is  not  a  thing  prohibited  by 
the  law*.     But  die  reafon  why  he  is  not  obliged  to  difcover,  is  a 
want  of  right  in  the  other  party  to  oblige  him  to  it.     But  if  he 
will  make  a  difcovery  he  may,  nor  is  any  rule  of  juftice  or  na- 
tural right  broke  by  it.     Is  it  iinjuft^  that  the  whole  cafe  (hould 
be  laid  before  the  court  ?  If  the  party  has  not  done  any  thing 
contrary  to  hi^  duty,  an  anfwer  can  do  him  no  harm ;  and  why 
ihould  not  tliis  court  carry  it  fo  far,  when  there  can  be  no  pre- 
The fime decree  judice,  unkfs  the  party  is  a  knave  ?  And  if  he  be  one,  (hall  a 
I3i'^d!c  ^  ^°"^  of  equity  proteft  him  ?  I  am  (fays  he)  fo  fair  in  the  mat< 
Sottch-SeaOMii-  ter,  that  I  will  give  you  a  right  to  examine  me.     The  fending 
^J  *-?um-    them  to  law  would  hie  to  no  purpofe,  for  the  damages  are  to  hi 
lyaS*  Which     nicafurcd  by  tlie  goods  carried  out,  and  without  a  difcovery  there 
fee  in  Abr.  E<j.  is  no  knowing  the  quantum.     The  plea  muft  be  over -ruled,  and 
l^y^Jn   **^^- the  defendants  muft  anfwer. 

*-     -  ■    II  • 

(4)  -^  'ricau  Company  v.  Parljb^  1 86.  2  £f .  Ctf .  Abr.  1 7 1 .  rt  w^ 
a  Van^  244.  Hard,  137.  Gaf-  Brvu)nfvjord  v.  EJ-jiordi^  2  ^^ 
i^jne   V.    Sidwtll,    Gilk.  £^.    Ca.     243.      Fincb  y.  Fincb,  x^.  493. 

Dominus  Rex  verf.  Inhabitantes  Civitatis  Norwici. 

ktte«"'te^5  TNformation  for  not  repairing  three  publick  bridges  calkd 
inay"nfargr?he  -*.  ^'*^(f^fd  bridges,  lying  within  the  county  of  the  city  of  AV- 
bottn<iaric»of  a  '^''VZ',  leading  from  the  market*crofs  to  Ipjkvtch\  and  fets  out 
^bVr.  has  con-  ^^^^  ''^^^  ^^^  ^"^  °^  repair,  and  that  it  cannot  be  found  that  any 
current  jurif-  perfon  or  body  politick  is  bound  by  tenure  or  otherwife  to  repair 
fcffio ""  ^'^  *^*  ^^^^'  ^^^  therefore  the  inhabitants  of  the  county  of  the  citv  arc 
•ej^Tiig Wdgcs.  ^^."""^  ^y  ^^  ^2Xy\x.t. :  notwithftanding  which  they  have  not  rc- 
'  paired  them,  but  fufFcr  them  to  continue  in  decay. 

y^jcvb  Robws  and  Samuel  Fretnotdt^  two  of  the  inhabitants  tj 
the  atyand  county  of  the  citv,  come  in  the  name  of  all  the  inhabi- 
tants of  the  city,  and  plead  Not  guilty.  Then  the  record  takers 
nonce  by  way  of  fiiggcftiou,  that  the  queflion  is  between  the 
citizens  of  Norivich  and  the  inhabitants  of  the  county  of  AV- 
>^«,  .iiid  they  being  intcrcdcd,  tlicrc  can  be  no  indiflcrciit  trial 
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kad  there/  and  SifffM  being  in  the  next  county,  the  veture  la 
awarded  thither :  and  at  the  trial  the  jury  find  this  fpecial  verdidl* 

That  the  city  of  Norwich  is  an  ancient  city,  and  has  been> 
time  out  of  mind^  a  county  of  itfelf,  diftind  from  the  county  of 
Norfolk.  That  the  thrte  bridged  were,  at  the  time  of  making 
the  ftatute  22  H.  8.  c*  5.  within  the  county  of  tforfolk^  and  not 
within  the  county  of  the  city  of  NorwicL  That  Philip  and 
Marjf  I  ytprilf  fecond  of  their  reign,  reciting  the  many  incon* 
veniences  whidi  had  happened  by  not  knowing  the  true  bounds 
and  limits  of  the  county  of  the  city,  fevered  fuch  an  extent  of 
ground  from  the  county  of  Norfolk^  and  annexed  it  to  the  city. 
That  the  three,  bridges  are  within  the  annexed  boundaries,  whicb 
are  made  to  extend  ufqut  ad  Harford  bridge,  which  is  the  fartheft 
of  the  three.  That  they  are  ^ublick  bridges,  and  no  particular 
perfon  bound  to  repair  them.  That  they  are  out  of  mair :  but 
whether  the  inhabitants  of  the  county  of  the  city  are  bound  to 
repair  them,  is  the  doubt  of  the  jury,  upon  which  they  pray  the 
adrice  of  the  courts    ^^fh  ^c* 

Reynolds  Serjeant  pro  rege  made  Uuree  poittts.  i.  Whether  the 
king  can  make  a  county  of  a  city,  or  enlarge  the  boimdaries  of 
a  prefcriptive  city,  and  make  the  enlargements  parcel  of  it. 
2.  Admitting  hr  may,  whether  the  enlarged  part  ihall  be  confi<» 
deredas  parcel  of  the  old  city,  fo  as  to  charge  them  with  repair^ 
ing  within  the  22  H*  8.  3.  Whether  in  this  cafe  the  fartheft 
bridge  be  within  the  bounds  of  the  enlargements. 

I  •  As  to  the  firftqtteftion,  there  is  no  doubt,  but  that  the  l^ttam  ly*^ 
king  may  enlarge  the  boundariesof  any  city.    Moft of  the  cities  ^(Jt^ct*4i*i 
of  England  are  mftances  of  the  execution  of  fuch  a  power,  and  D^g.  ^> 
it  has  been  generally  done  by  charter,  which  was  efteemed  fufli- 
dent,  without  an  ad  of  parliament.    This  city  of  Horwich  wai 
fo  made  at  one  time  or  other,  for  in  Bradle^s  Treati/e  of  Citiet 
vnd  Boroughs  it  is  mentioned  as  a  borough,  and  part  of  the  coon» 
ty  of  Norfolk.  Henry  the  Seventh  made  Cheftor  a  County  of  itfelf^ 
asajipearsby  4 /i2^.  215.    4  €0.  33.  «• 

1.  Taking  it  then,  that  the  king  can  enlarge  any  city,  the  next 
queftion  is,  where  the  charge  of  repairing  bridges  within  fugh 
enlargement  lies.  The  flatute  lays  no  abfolute  charge,  till  the 
bridges  are  in  decay ;  fo  that  when  the  ftatute  was  made,  though 
thefe  bridges  were  within  the  county  of  Norfolk^  yet  as  they 
were  not  in  decay,  the  ftatute.had  no  operation  upon  them,  be- 
fore they  were  annexed  to  the  city  of  Norwich.  If  an  hundred 
were  to  be  made  at  this  dav,  the  flatute  of  Hue  and  Cry  would 
take  place  wklun  it.    So  the  prerogative  of  the  king  in  collating 

Vol.  I.  O  19 
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to  1  benefice  void  bj  the  promotion  of  the  incumbent  to  2  bt- 
(hoprick  extends  to  a  new  created  parifli,  as  was  refolved  in  Dr. 
(tf)iSBow,4i3.  Birch*s  cafe  in  Shower  (a),  where  there  are  many  inftances  ot 
this  nature. 

3.  The  third  point  is,  whether  one  of  the  bridges  be  within 
the  annexed  bounds  \  the  words  are  ufque  ad  pontem  dt  Harfirdci 
exteriorem  partem  rivi  \  and  that  will  take  it  in.  There  is  a  grtat 
difference,  where  u/que  ad  is  ufed  to  terminate  a  way,  and  where 
it  is  only  ufed  as  a  mark  or  defignation  of  any  confpicuous  place. 
Calvin  in  his  Lexicon  Juridicum^  fays  ufque  ad  is  fometimes  ifh 
clujwms  nota» 

It  b  obje£(ed,  that  the  defendants*  having  pleaded  the  genrnl 
ifliie  could  gire  nothing  in  evidence,  but  that  the  bridges  are  Id 
fepair ;  and  therefore  that  the  trial  ftiould  have  been  in  Norfili, 
To  this  lanfwer,  that  generally  it  is  fo,  as  2  Lev.  112.  i  5^'. 
140.  I  Keb.  498*  I  Mod,  112.  3  Keb.  '^oi.^hccvik  primz 
fade  the  inhabitants  are  chargeable ;  and  if  they  would  difchargc 
themfelves,  they  muft  do  it  by  fpecial^  pleadings  and  not  upon 
the  general  ifliie,  for  the  charge  on  the  inhabitants  is  a 'common 
law  charge,  2  Infi.  701.  ^  i  Vent.  256.  But  thefe  defendants 
were  not  chargeable  de  communi  jure^  but  the  county  of  Ncrj:it 
was ;  fo  that  they  are  not  obliged  to  find  out  who  ought  to  re- 
pair, as  they  are  when  prima  facie  the  charge  lies  upon  them. 
They  might  conteit  the  right  with  the  county  of  Norfolk  upon 
the  general  iflue  (as  indeed  they  did)  and  therefore  it  was  proper 
to  carry  it  into  Suffolk^  the  next  county.     Faugh.  303.     2  M* 

Abr.  Sl^*     Gto*  Eliz.  664.     Gob.  420.     Falm.  100. 

I 

Raby  contra.     This  information  is  grounded  upon  the  ftatutc,  ' 
now  the  ftatute  gives  the  }urifdi£lion  to  the  feffions,  and  vhere 
a  ftatute  prcfcrlbes  a  particular  method,  that  muft  be  folio wd. 
Cro.  Jac.   643,     2  Roll.   Rep.    398.     4   Mod.   144.     2  V- 
702.  704. 

2.  The  city  and  county  of  the  city  muft  be  taken  to  be  di- 
ftinfl ;  and  if  fo,  then  the  citizens  only  have  appeared,  for  the 
appearance  is  in  nomine  omnium  inhaHtantium  civil*  Norwici^  and 
then  the  iflue  h  not  well  joined. 

3.  It  is  a  mif-trial,  it  (hould  have  been  in  Norfili.  Tlatis 
the  next  county,  and  intirely  difinterefted ;  for  the  only  qucfticsi 
on  tliia  iflue  is,  whether  the  br:J';cs  be  in  repair,  for  that  onlf 
can  be  j^iven  in  evidence  on  Not  guilty.  1  Vent.  256.  \  Mtd. 
112.  And  on  the  record  it  appears  not  to  be  a  trial  in  the  next 
county ;  for  tlie  venire  is  awarded  to  Suffolk  as  the  next  county, 
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Norfolk  excepted,  and  there  the  trial  (hould  have  been,     i  In/}* 
125.  if'j.     1  R$U.  Rep.  28.     Dy*  279.     2  RolL  Abi\  596, 

597- 

I  agree,  the  king  may  annex  land  to  a  city  or  county  in  point 
of  jurifdiQion,  but  not  in  point  of  charge;  for  as  to  that  it  (lill 
continues  parcel  of  the  old  county,  tJfque  ad  is  exclufive  of  one 
of  the  bridges.  Aiiil  prefcribe  for  common  u/que  ad  Michael'^ 
mas-daj^  I  have  no  right  of  common  upon  Michaelmas-day. 

Reynolds  replied.  The  charge  to  repair  is  at  common  law,  and 
upon  that  this  information  is  founded.  The  ftatute  gives  a  con** 
current,  but  not  an  exclufive  jurifdiftion,  for  here  are  no  nega- 
tive words,  nor  is  this  a  new  offence  made  by  the  ftatute,  and 
upon  thofe  grounds  it  is  that  the  cafes  went.  As  to  the  fault  in 
the  appearance,  which  was  defigned  as  a  trick,  the  inhabitants 
of  the  city  and  of  the  county  of  the  city  are  all  one,  for  they  are 
commenfurate.  It  is  abfurd  to  fay  the  jurifdi£lion  of  the  county 
(hall  be  abridged  in  point  of  intereft,  and  not  in  point  of  charge* 
The  city  has  the  land  annexed  to  them,  et  tranfit  cum  onere. 

C.  J.  They  who  are  not  chargeable  ^  common  right,  may  dit 
charge  thcmfelves  upon  Not  guilty :  and  if  fo,  the  trial  was  well 
in  Suffolk.  If  they  could  only  give  reparation  in  evidence,  then 
it  ought  to  have  been  in  Norfolk.  There  is  no  doubt  but  the  in- 
formation lies  in  this  cafe ;  and  as  to  the  appearance,  we  may 
take  them  to  be  the  fame  perfons*  '  It  feems  to  me  that  the 
fartheft  bridge  is  included,  for, it  extends  ad exteriorem  partem  rivu 
There  is  nothing  in  that  notion  about  diftinguifhing  between  ju^ 
rifdidion  and  charge,  for  certainly  both  mufl  go  together.  ^ 

Eyre  J.  inclined,  that  the  trial  was  right  in  Suffolk,  upon  the 
diftin£lion  taken  by  Reymlds*  Sed  adjournatur  to  be  further  ar* 
gued.     And  at  another  day. 

Reeve  pro  rege.  Firft  exception:  That  no  information  lies  in 
B.  R.  becaufe  the  22  if.  8.  gives  the  jurifdiftion  to  four  jullices. 
Cro.  Jac.  643.  a  Roll.  Rep.  398.  4  Mod*  144.  Anfwer.  I 
agree  thofe  cafes,  for  there  the  ftatute  makes  a  new  offence,  and 
chalks  out  a  particular  method ;  but  this  was  an  offence  at  com- 
mon law,  and  the  flatute  does  not  give  an  exclufive,  but  only  a 
concurrent  jurifdidion.  Here  are  no  negative  words,  though 
if  there  were,  it  has  been  held  that  negative  words  (hall  not  take 
away  the  jurifdiftion  of  this  court,  x  Sid.  359.  2  Kcb.  340* 
1 1  Co.  64. 

O  % 

Second 
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Second  exception.  They  fay  this  cannot  be  taken  to  be  ii 
information  at  common  law,  becaufe  it  lays,  that  the  defendants 
dehnt  rtparare  virtute^  lie.  and  concludes  contra  formam  Jatniit 
Anfwer.  Such  a  conclufion  will  not  make  it  an  information 
upon  the  (latute ;  for  nothing  is  here  alledged,  but  what  the 
common  law  faid  before  i  and  fo  It  has  been  refolved  Cro.  EL 
148.  Cro.  Car.  340.  2  RoiL  Ahr»  82.  //.  6.  If  a  llatuts 
Ihould  add  circumftances  to  a  common  law  offence,  yet  the  in- 
diriment  need  not  conclude  contra  formam  Jiatutu  i  Ytnt*  131 
X  &id.  409.     2  Kcb.  479« 

Third  exception.  The  information  is  againft  the  inhabitants 
of  the  county  of  the  citv,  and  tbe  appearance  for  thofe  of  the 
city  only.  Anfwer.  Throughout  the  whole  record  the  inhabi- 
tants of  the  city  and  county  of  the  city  are  taken  notice  of  to  be 
the  fame.  The  bounds  of  the  city  and  county  of  the  city  are  ge- 
nerally the  fame,     i  Roll.  Abr.  803. //«  6. 

Thefe  are  all  the  exceptions  taken  to  the  information  and  pro- 
ceedings. I  come  now  to  the  fpecial  verdid,  upon  which  t\r« 
points  have  been  raifed. 

1.  Whether  thefe  bridges  are  within  the  annexed  boundaries, 
for  the  -defendants  fay  that  ufque  being  terminus  ad  qucm^  and  5, 
terminus  a  quo^  all  the  bridges  arc  excluded.  There  can  be  no 
difpute  but  that  two  of  the  bridges  arc  included.  The  qucftlcr. 
turns  upon  the  third,  ufque  ad  pontcm  de  Harford  ad  exterizr.n 
partem  rivi :  this  ufque  ad  is  only  ufed  to  (hew  the  circumference, 
for  the  other  words  take  in  the  river.  Now  if  it  be  taken  exdc- 
fively,  then  the  whole  breadth  of  the  bridge  all  round  mufl  be 
excluded  r  words  have  been  taken  inclufivcly  according  to  the  fub- 

4liift.  111.  jeft  matter.  5  Co.  7.  103.  iii.  6  Co.6z.  67.  i  Fent.ztp.^ 
3  Keb.  594.  3  Leon.  211.  The  bridges  were  onJy  mcntioiid 
as  notorious  places. 

2.  They  fay  here  is  a  mis- trial,  for  on  Not  guilty  the  dcfcri<!- 
amts  could  give  nothing  in  evidence,  but  that  the  bridges  are  h 
repair,  and  therefore  the  trial  fhould  have  been  in  N^ffil:. 
Anfwer.  Defendants  by  not  denying  our  fuggeftion,  have  ai3- 
mitted  the  queftion  to  be,  whether  tlie  city  or  county  ought  to 
repair.  The  cafes  cited  of  the  other  fide  are  pnW,  that  die  pcr- 
fon  chargeable  de  communi  jure  (hall  not  give  evidence,  that  as- 
other  is  bound  ratione  tenura^  but  that  is  not  oar  cafe.  If  i  pa- 
ri{h  be  indifted  for  not  repairing  a  highway,  you  muft  prorc  * 
to  be  a  highway,  that  it  lies  within  the  parifh  and  that  it  is  ct: 
•f  repair  y  and  if  there  be  a  failure  in  citlt^r  of  thcfc,  the  de- 

•3  feodan^ 
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fendant$  muft  be  acquitted.     9  H.  6, 6a.   Bro.  General  IJfue  5a, 
S3-  94»    34  ii*  6,  43.    SA0T(y,,a7o. 

Brantbwayte  Serjeant  contra.  I  (hall  fpeak  only  to  the  point 
of  the  mis'trial^  and  upon  the  information. 

As  to  the  firft :  no  admiflion  of  the  parlies  can  alter  the  law. 
It  muft  appear  to  the  court,  that  the  queftion  is  of  fuch  a  nature^ 
as  to  draw  the  trial  out  of  the  proper  county,  a  Cro*  597* 
Hardr.  311.  Here  the  only  queftion  is,  whether  the  city  of  Nor^ 
xtticb  is  bound  to  repair,  foe  they  cannot  throw  it  any  where  elfe^ 
without  fpecial  pleading.  3  Keb.  301*  I  Mod.  ii%.  3  Keb* 
370.     a  Roll.  Ahr.  S91*Pf*  *• 

Secondly,  I  agree  the  information  would  have  laid  as  at  com- 
mon law,  if  that  method  had  been  purfued ;  but  here  they  make 
it  a  (ntute  o^enoe,  and  therefore  they  ought  to  have  purfued 
the  ftatute  remedy. 

The  whole  court  were  unanimous  for  the  King  upon  all  the 
points,  but  the  misrtrial.  As  to  which  the  C.  J.  Powvs  and  Eyre 
vcre  of  opinion,  it  was  well  in  St/ffolk  :  for  the  queftion  naturally 
9rifes,  whether  the  bridges  are  in  Norfolk  or  Nortuich  i  and  the 
refult  of  that  is,  that  ettner  the  one  or  the  other  is  bound  to  re-? 
pair ;  and  Not  guilty  puts  all  in  iflue :  there  was  no  other  way 
to  make  this  appear  upon  record,  but  by  fuggeftion  ^  which  not 
being  denied,  it  is  as  well  as  if  it  had  appeared  by  fpecial  plead- 
ing. And  it  ihall  not  be  in  the  power  of  the  defendants,  to  dif- 
?ppoint  the  King  of  a  proper  trial,  by  their  refufing  to  plead  fpe- 
cially.  Fortefcue  J.  cofttra^  thought  the  right  ought  not  to  be  tried 
in  this  iffue.     Etfic  adjournatur. 

The  caufe  came  now  to  be  fpoke  to  ypoa  the  fingle  point  of  The  general 
the  mis-trial.  '^^^  soei  to  the 

£tuation  at  well 

Chffiyre  Serjeant  pro  rege.  The  defendants  in  this  cafe  might  bridges  where 
pat  us  to  prove,  in  what  county  thefe  bridges  lie ;  and  then  the  ^«  charge  u  of 
right  of  repair  is  a  confequence,  wherefore  the  trial  is  right  in  **"™°^  '***^ 
&^/i.    They  could  not  fafely  plead  the  fpecial  matter,  becaufe 
it  will  amount  to  the  general  iflue,  and  fo  be  demurrable.  34  iif. 
6.  28.  43,     Bro.  Iffue  53.     18 //.  6.  ai.     Fitzh.  AStionJur 
fi(^t.  4.  19  i/..g,  9,     2  Roll.  Ahr.  683.     The  defendants  might 
have  proved  thefe  to  be  private  bridges  on  Not  guilty,     i  Vent. 
^56.    The  refolution  of  the  cafe  of  the  (^)  King  v.  Inbab.  Horn*  (^)  port  «54. 
J^  was  contrary  to  the  opinion  of  Holt  C.  J.  in  Show.  270.  for  4  Mod.  38. 
-&y^,  Dolhin  and  Gregory  denied  the  diftinftion,  though  the  re-  hoI^jis!^' 
porter  (akes  no  notice  of  it.     Mich.  8  IV.  3.  Rex  v.  Inbab.  Ireton. 
O  3  The 
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The  reafon  of  this  fuggeftion  was  to  prevent  delay,  and  is  there- 
fore to  be  favoured,  fince  it  hinders  the  defendant  from  chal- 
lenging. If  he  confeflcs  (as  he  has  done  here)  the  truth  of  the 
fuggeltion ;  then  he  is  eftopped :  if  he  denies  it,  that  denial  is 
entered  of  record,  and  after  that  he  fhall  never  come  and  alledge 
that  matter  as  a  fault.  There  is  no  other  way  to  come  at  the 
truth  of  this  fad):,  but  by  putting  him  to  conftfs  or  deny  it,  for 
it  is  not  a  matter  iflUable,  Tri,  per  Pais  140.  P/ow.  74.  K 
10  i/.  6.  54.  14  H.  6.  2.  Nie/it  dedire  amounts  to  a  con- 
fcflion,  though  it  does  not  go  on,  fore  vertim  concedity  as  fome 
of  the  entries  are ;  thi&  confeifion  is  as  much  an  eftoppel,  as  in 
Salk.  3  JO.  where  an  executor  fufFered  judgment  by  default,  and 
then  was  eftopped  to  fay  he  had  no  aflecs* 

Pengelly  Serjeant  contra.  The  matter  of  this  fuggeftion  docs 
not  warrant  the  award  of  the  veriire  into  Suffolk^  It  is  not  averred 
the  county  of  Norfolk  is  concerned,  but  only  by  way  of  condu- 
(ion,  ideoque^  which  is  not  fupported  by  the  premifies.  I  agree 
the  fituation  might  have  been  contelled  at  the  trial.  The  coun 
might  have  rcfufed  this  fuggeftion,  as  was  done  in  Delmii  cafe. 
So  a  Roll.  Abr.  S9T*pL  i.  If  the  jury  had  come  out  of  Notfiii^^ 
we  could  not  have  challenged  the  array.  Hard.  311.  Cafe  for 
difturbing  the  plaintiff  in  taking  the  profits  of  a  judge  of  thcihe- 
riff's  court  in  London  ;  on  Not  guilty,  it  was  fuggcfted,  that  the 
office  was  grantable  by  the  mayor  and  aldermen,  and  prayed  the 
vinire  to  the  next  county.  But  Hale  C.  J.  rcfufed  to  award  it, 
becaufe  it  did  not  appear  by  neccffary  colle£lion  from  the  record, 
that  the  title  of  the  mayor  and  aldermen  to  fill  up  this  place 
would  come  in  queftion.  Though  the  fituation  may  come  in 
queftion,  yet  that  does  not  determine  the  right ;  for  the  defend- 
ants will  be  acquitted  without  trying  the  right,  fo  that  is  not  a 
matter  within  the  extent  of  this  fuggeftion,  Befides,  tliis  is  of  a 
matter  of  law,  whereas  fuggeftions  ihould  be  of  matters  of  fad 
only.  Co.  Ent.  59,  60.  2  RcL  Ahr.  597./^/.  8.  i  Vent.  ;8. 
90.  ^0  ivarranto  28.  Nient  dedire  alone  is  not  a  confeffiaflt 
Cro.  Jac.  547.     Dy.  367.  pL  40. 

C  J.  fince  it  is  admitted,  the  fituation  may  come  in  queftion; 
that  will  by  way  of  confequence  determine  the  other  point,  who 
ought  to  repair ;  and  therefore  the  trial  could  not  be  in  NurfcH' 
I  take  nient  dedire  to  be  as  much  a  confeilien,  as  cognovit  adiondn. 
The  matter  of  law  in  the  fuggeHion  arifes  neceffariiy  out  of  the 
matter  of  faft,  and  without  it,  would  not  be  complcat.  To 
which  Pcwys  ].  agreed.  Et per  Eyre].  On  Not  guilty,  i^c 
defendant  may  controvert  every  thing  the  profecutor  is  bound  to 
prove.  He  is  bound  to  prove,  where  the  bridges  lie,  and  there- 
fore Norfolk  was  an  improper  county.     If  a  man  would  difchargc 

hiiD^cii 
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him  (elf  upon  a  particular  account,  he  muft  plead  it  fpecialljr; 
but  not  inrhere  the  common  right  is  his  defence.  If  a  man  is 
charged  to  repair  ratione  ienur^^  he  may  throw  it  upon  the  parifh 
by  the  general  ifiue.  The  fame  fuggeftion  was  made  in  Sir 
Richard  Onjlonv^^  cafe,  and  no  exception  taken.  There  is  judg- 
ment entered  in  that  cafe  of  Homfey^  Paf.  2  W.  l^  M.  rot.  3 1 . 
and  in  the  debate,  as  I  find  in  my  notes,  Holi  C«  J«  faid,  the 
defendants  might  (hew  it  not  to  Be  a  highway. 

Forte/cue  J.  thought,  parcel  or  not  parcel,  could  not  be  given 
in  evidence  on  Not  guilty:  for  i  Mod.  11 2.  Hale  C  ].  faid^ 
Not  guilty  goes  only  to  the  repair  or  not ;  to  that  as  to  all  other 
queftions  the  defendant  muft  plead  fpecial^y.  And  Parier  C*  J. 
held  To,  Mich.  lo  Ann.  There  bemg  three  Judges  to  one,  Ju* 
iicium  tro  rrge^  ' 
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Sir  John  Pratt,  Knt.  Lord  Chief  Jujlice^ 
Sir  Littleton  Powys,  Knt.  -^ 

Sir  Robert  Eyre,  Knt,  [yHfiiea. 

Sir  John  Fortefcue  Aland,  Knt.       J 
Nicholas  Lechmere  Efquire^  Attorney  GcrnroL 
£;>  William  Thompfbn,  Knt.  Solicitor  General, 


Dominys  Rex  vetf.  Nixon. 

Ifilbniution  not  ^HH  H  E  couTt  rcfii^ed  to  quafli  an  infonnation  upon  motion, 
to  be  quaflicd  on  J^  which  had  been  exhibited  by  rule  of  court  j  Eyn  J.  ob- 
Md7o\/^F%    f"sr^iDgi    that  fuch  informations  arc  amendable  (i).     i   S^« 

Cj.Hu.i'iy.i.  252.  54. 

Rex  V.  Creg(,fj^ 

to  be  )ttai](cd.     X  Saik.  372.  and  he  ai&nne^*  the  infimutioa  in  Fmuimn^%  tdt^  i  Sid.  15s.  wu  denied 


(0  Pojf.  871,  lUjfV.  CbarUfrmrtk, 

I)ominu8  Res  vnf*  Jones* 

Attichmsnt  4.  rw^  H  E  defendant  having  treated  the  procefs  of  the  court  cob- 
Slonranl  Ae.  A  temptuoufly,  an  attachment  went  againft  him,  without  a 
ritf  oniered  CO  ^ile  to  (hcw  caufe,  f according  to  Salk.  84.)  and  there  being  Ib- 
*k«  /^.  ^imattons  that  he  rehed  on  the  aflfiftancc  of  his  fellow  workmen 

to  rcfcue  him,  the  court  fent  for  the  flieriff  of  J^fid^as  inta 
^ourt^  and  ordered  him  to  take  a  fofiicicnt  forc^« 
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Between  ibt  Pariihes  of  New  Windfor  and  White  Wahhaim 

JOHN  Pijiy^  being  legally  fcttlc4  in  the  parifli'  of  JFii/€ Ceri^c^  coi^ 
fyaltbam^  where  he  had  lived  two  years  with  a  woman  who  \^^^^  ^^ 
vas  reputed  his  wife,   went  with  a  certrficate  from   JVbiieiiuxotiifMa^ 
Walthtun^  owning  them  as  man  and  wife,  into  the  parifh  of  New  ^*^"  "*"" 
WindfoTy  where  &ey  had  fix  children.    Then  the  man  dies,  and  ^.  of  sett.  mi 
tKe  woman  fwearing  they  had  never  been  married,  the  juitices  Rem.  p.  91. 
adjudge  the  children  to  bc.baftards,  and  fettled  in  Nrw  Wind/or  y^*^'^. 
Vhere  they  were  bom.  Foley  197*,  S.  9, 

Reeve  moved  to  quafh  the  order,  becaufe  the  evidence  of  the 
mother  ought  not  to  be  admitted,  and  becaufe  the  certificate  was 
conclufive  to  the  parifli  of  White  Waltham^  to  fay  ^hey  were  not 
man  and  wife.  For  as  no  pariOi  can  refufe  a  certificate-man, 
therefore  whatever  is  (he  import  of  that  certificate  muft  be  bind* 
ing,  elfe  it  would  be  hard  to  get  rid  of  fuch  people. 

Tmrkeetmh-a.  It  is  a  rule,  that  In^ftards  are  fettled  where  bom; 
9nd  I  believe  it  will  not  be  pretended,  that  the  baftard  of  a  cer- 
tificate-man can  be  fent  back  with  him.  But  the  only  queftion 
will  be,  whether  the  legitimacy  of  the  marriage  could  come  in 
qaeftion  at  the  feflions.  As  to  the  exception  about  the  xx^other's 
eridence,  I  take  it  not  to  be  material  in  this  court,  what  evi^ 
<knce  the  feffions  went  upon.  If  the  juftices  give  an  infufficient 
leafon  for  their  adjudication,  yet  (hat  is  no  ground  to  quaih  thq 
order.  Their  adjudication,  that  fuch  a  place  is  die  place  of  the 
bft  legal  fettlement,  is  conclufive  to  this  court,  though  they  fliew 
in  the  face  of  the  order  an  ad  which  in  law  will  not  gain  a  fet- 
tlement \  (or  they,  and  they  only,  are  judges  of  the  fa£l,  and 
this  court  only  declares  the  law  arifing  horn  that  (iSt.  If  a 
j^ry  finds  not  only  the  fa£t,  but  the  evidence  of  it )  yet  you  put 
the  evidence  out  of  the  cafe,  without  determining  whether  it  be 
fufficient  or  not,  and  adjudge  upon  the  fa£t  only.  The  mo* 
therms  evidence  is  good,  for  flie  is  a  ftranger  quoad  the  pariih. 
Salk.  478, 

As  to  the  certificate,  that  cannot  enure  by  eftoppel  as  a  deed. 
The  feffions  are  qua/i  a  jury,  and  not  bound  by  efloppels.  4  Cc^ 
53.  L  Salk.  276.  ^djournatur\  and  the  laitday  of  the  term 
the  Chief  Juftice  delivered  the  opinion  of  the  court. 

C  J.  We  are  all  of  opipion,  that  the  certificate  is  conclufive 
to  the  parifli  of  Wiki  Walibam^  and  they  are  not  to  be  admitted 


(1)  V'd€  Rex  v«  Hs^dccnif  fojl.  1933.     Bur.  S.  C.  253.  S.  P. 

to 
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to  dlfputc  the  validity  of  the  marriage,  and  therefore  the  fix  chil- 
dren, be«ng  a6lual1y  chargeable  to  New  Wind/or^  rouft  be  fail 
Baftard  of  a  cer-  back  10  White  Waltham.  There  is  no  doubt  but  the  baftard  of 
tificate-manret-  a  ccrtificatc-man  is  fettled  in  the  place  of  his  birth,  for  he  is  not 
s'lkl'Vls-^"  fuch  an  iflue  as  will  follow  the  fettlement  of  his  father  or  mo- 
p^.  zi6$!  ther,  neither  is  he  his  or  her  child  within  the  intention  of  the 
TrU.  isGco.*.  ftatute,  fo  as  to  be  fcnt  back  with  the  parent. 


Dominus  Rex  verf.  Corrock. 

SviBctent  to  TNdiftmcnt  for  not  repairing  a  highway,  which  the  defendant 
charge  a  man  to  JL  ^^s  obliged  to  do  ratione  tenurte  of  a  certain  houfe,  which  in 
repair,  Tauorf»     another  placc  is  mentioned  to  be  the  manfion-houfe  of  the  di> 

tnmra^  without  r      i      ^ 

^^^  lendant. 

Tcrle  objcfted,  tint  by  5  //.  7.  3.  it  appears  that  the  occupier 
and  not  the  owner  is  chargeable  to  repairs  of  the  highway,  and 
tlicreforc  the  indiAment  (hould  have  been  ratione  tenure  fu£^ 
for  it  may  be  this  houfe  is  let  to  another,  and  cited  Noy.  92* 
Lat.  206. 

Et  per  curiam^  (upon  conCderation)  there  is  no  neceflity  to  lay 
it  fo,  for  ratione  tenure  implies  it -to  be  fuch  a  tenure,  as  makes 
him  chargeable.  "And  fo  it  was  held  i  Fent.  331.  Rex  v.  Fan^ 
JbaWf  which  is  entered  Mich.  29  Car,  2.  rot.  12.  There  he  was 
charged  ratione  tenure  quorundam  terrarum  et  tenementorum^  and 
the  exception  was  taken,  for  want  oljuorunty  and  the  indi£tment 
held  well  enough.  But  if  it  were  neceflary  to  fay  Ju4t^  we 
think  it  is  implicitly  averred,  by  calling  it  afterwards  his  manfion^ 
houfe  \  fo  quacunque  via  data,  the  indictment  is  well  enough^ 


Argyle  verf.  Hunt. 

No  prohibition    T    I  BEL  in  the  fpiritual  court  for  the  word  v/iore^  which 

Jhoigh  wwd"*  ^  "P°"  ^^^  ^^^-  °f  ^^  ^^^^  appeared  to  have  been  fpoken  in 
vfbore  appears  to  London^  and  after  fentence  Corbet  moved  for  a  prohibition,  be* 
be  fpoke  in  caufe  the  dcfcft  of  jurifdiftion  appeared  in  the  libel  itfelf,  and 
Foru  347.  S.  C.  *^  ^^^^^  ^*^^  judicially  take  notice  of  the  cuftom  of  London^ 
Cited 3 Atk.52.  where  an  aSion  lies  for  the  vf ord  whore.     Show*  301.  2V* 

t^c'v-^^Ahr  ^  ^^^^*  ^^^'  5^^'  ^  ^^^'*  ^^'''  ^'  ^  ^^'  "^"  ^-^^  ^' 
,"  *    "*•     ^'  I  /;//?.  96.  b.     Ketelby  contra.  ^  It  is  now  too  late,  and  it  ibould 

have  been  pleaded  below.     Lutw.  1023.     Bt  per  curiam^  The 

rule  is,  that  you  (hall  never  alledge  matter  dehors  the  libel  as  a 

ground  for  a  prohibition  after  feiitence,  but  the  foundation  of 

our  granting  it  muft  arife  out  of  the  libel  itfelf  in  defeft  of  ju- 

rifdi^on^ 
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rlfdi^lion.  And  if  there  be  a  dckSt  of  jurifdi£^ion  appearing  in 
the  iibel,  then  the  party  never  comes  too  late,  for  the  fentence 
and  all  other  proceedings  are  a  mere  nullity  (i).  But  where 
the  fpiritual  court  has  an  original  jurifdiftion,  which  is  to  be 
taken  from'  them  upon  account  of  fome  matter  arifmg  in  the  fuir, 
as  for  defe£l  of  trial ;  there  after  fentence  the  party  (hall  never 
have  a  prohibition,  becaufe  he  himfelf  has  acquiefced  in  th6ir 
manner  of  trial,  which  is  a  waiver  of  the  benefit  of  a  common 
law  trial.  *  It  is  true,  thefe  words  appear  to  be  fpoke  in  Loftdcn^ 
but  how  does  the  cu(lom  of  London  appear  to  us  ?  There  is  no- 
thing of  that  in  the  libel,  and  though  we  have  fuch  a  private 
knowledge  of  it,  that  upon  motion  we  do  not  put  the  party  to 
produce  an  affidavit,  becaufe  the  other  fide  never  difputes  it ;  yet 
we  cannot  judicially  take  notice  of  it,  and  if  any  body  will  infift 
on  an  affidavit,  we  mud  have  it  in  every  cafe  (a).  It  was  never 
known,  that  the  court  judicially  takes  notice  of  private  cuftoms, 
but  they  are  always  fpecially  returned.  Micb^  9  Ann.  Stone  \. 
Fowler.  There  was  a  prefcription  for  the  parifhioners  to  repair 
the  fences  of  the  church-yard,  and  after  fentence  they  came  and 
fuggeded,  that  the  re£lor  was  bound  to  thofe  repairs,  and  that 
the  fpiritual  court,  in  as  much  as  the  prefcription  was  not  ad- 
mitted, had  no  power  to  proceed ;  but  the  court  held  they  came 
too  late  after  fentence  (3).     A  prohibition  was  denied. 


(0  Smith  V.  Langley^  Caf.  tfmp,  (3)  Fide  Cook  v.  IfingfiAd^  foft^ 

Hard,  II  J.     Head  et  ux\  y .  JVin*  555.      Fort,'^\'].     Buj^gi/t  v.  Beft* 

ter,  Bttuh.  Ill,    Pnxtmy.  Knigbt^  mt,  j^Burr.  1Q}%,     full  v.  Huich^ 

1  Burr,   314.       Full  v.   Hutcbins^  trr,    Cezvp.    422.        Blacquire    v. 

Cffivp,  422.  HaivktHs,  Doitg,  364.     But  it  is 

{z)  Hat  top  V.  Hoare,  pojf.  II  Sy,  there  laid  down,    that    where   4 

S'jrfy  et  vx*.   v.   Tori,    And.   7.  cuftpm  of  London  has  been  once 

Hinds  V.  ^hompfon,  lb.  299.    JDr/-  certified,  the  court  mull  take  no- 

vfr  V.  Driver,   ib,  304.     Th-yer  tice  frf  it,  and  need   not  have  it 

V.  Eajhuick.  4  Burr,  2032.    Bug-  certified  over  again. 
gin  v.  Bennet,    ib.    2935.     Caton 
v.  Bmton,  Co=wp,  330* 


Bellew  verf.  Aylmer. 

IN  2i  fcire  facias  againft  an  executor^  execution  was  awarded,  in  fiht  facias 
and  then  the  record  went  on  with  a  coujideratum  eji  etlatn^  agajmt  cxecutorj 
that  the  plaintiff  fhould  have  cofts.     It  was  admitted,  that  the  snyTr'l  *Law  of 
8  (1^  9  ^.  3.  f.  10.  which  gives  cofts  on  z  fare  facias^  does  not  CoiU  1^5. 
extend  to  executors,  and  therefore  the  judgment  for  cofts  was  wint  judgment 
erroneous.     But  then  it  came  to  be  the  qucftion,  whether  the  "*>  ^  rtrvcrfed 
court  Ihouldrcverfe  the  whole  judgment,  or  only  qtmd  the  cofts.  u  pl^ioniir^*^ 

And 
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And  Fazakerlef  for  the  executor  infifted  to  haiw  it  reverfed  />» 
MOf  for  that  it  was  one  intire  judgment,  on  which  they  coul4 
not  have  fcveral  executions.  Cro.  Eliz.  162*  There  were  da<- 
mages  given  to  the  crown  in  a  quare  imped'U^  and  the  judgment 
reverfed  in  toto.  So  is  i  Lean*  149.  Allen  74.  If  one  defends 
Tint  dies,  and  judgment  is  againft  all ;  it  mud  be  intirely  reverfed* 
I  Roll.  Abr.  775.  pU  2f  2  Kib*  696.  i  Roll.  Abr.  775.  pi.  4* 
I  Vent.  27.  39*     Cro.  Car.  471.    ^alk.  24. 

Reeve  contra.  If  the  record  had  (topped  at  the  awarding  of 
execution,  no  doubt  but  all  would  have  been  well  enough.  And 
then  when  it  goes  on  with  a  conjideratum  eft  etianif  that  is  n 
di(tin£l  independent  judgment,  and  may  be  reverfed  without 
afFefting  the  other.  If  part  of  the  words  laid  are  not  aAion- 
able,  and  feveral  damages  are  given,  judgnKnt  ihall  be  reverfed 
in  part  only.  Hob.  6.  (fed  vide  Salk.  24.  that  cafe  denied  ^for 
[  189  ]  law.)  2  Cr9.  343.  Moor  708.  Cro.  El.  538.  I  agree  the 
cafe  in  Hob^  is  denied  in  2  Cro.  424.  But  the  reafon  on  which 
it  was  denied  doth  not  impeach  the  authority  of  it  as  to  my  pre^ 
fent  purpofe  in  this  cafe,  where  there  are  two  difierent  judg- 
ments. I  Roll.  Abr.  776.  pi.  7.  5  G».  58.  As  to  the  caifc 
Salt.  24.  my  report  differs  from  it,  for  I  took  the  dapaages  to  be 
feveral,  but  he  reports  them  to  be  entire. 

1 8inii4. 157.         Per  Cttriam :  Confideratum  eft  etiam  does  not  disjoin  it  at  all.  If 
I  fid.  357.        a  man  declares  for  two  ten  pounds,  it  ^s  the  fame  thbg  whether 

the  judgment  be  entire  for  20/.   or  feveral,  for  each  10/.  Ad^ 

joumatur. 

And  Hil.  7  Geo.  without  farther  argument  it  was  reverfed  as  to 

V1M.Xnt.a33.    cofts,  and  affirmed  ^n?  refiduo^  on  the  authority  of  Green  v.  Wal- 

%  U.Kaynu  ^  j^^  jj^  13  ^.  3,  roi.  20.  and  adjudged  in  B.  R.  Trin.  2  Ain^ 

51. 1534.  .  .  ^^  crror'out  of  Ireland:  It  was  reverfed  as  to  cojfts,  and  affirmed 

as  to  the  reft  ( I }. 


( I )  Henriques  v.  Dutch  Weft-India    foft.  97 1 .  Knvc  v.  Cofiettn,  3  Bmt. 
d^mpaiy,  poft.  8c8.    Kent  y.  Kent,     1789. 


Dominus  Rex  verf.  Inhabiuntes  de  South*Marfton^ 

In  •rden  cf  ft»  'TH  H  E  order  run,  **  Whereas  J.  Cbarlwood  and  his  wife  ^ 
inov«iuUnet  J^  <<  come  into  your  pari fli  endeavouring  to  fettle  thenifdves 
ftccciury  to  f«y,  <«  contrary  to  law,  and  are  likely  to  become  chargeable :  Thcfc 

the  party  li  criB«  ,.  -     -^    -  '  .  '  •       f  »  %^,       .  , 

into  th€  pariik,  ^^^  thcTcJore  to  rcquirc  you,  to  convey  the  laid  Charlvfoodzm 
19  vin.  Abr.      «  his  wift /rem  iGur  faid  parilh  to  the  parifli  of  A.  iic. 
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Alartin  moved  to  quafli  the  order,  for  the  incertainty  whether 
the  hufband  or  wife  came  into  the  pariih,  it  being  in  the  fingu-^ 
lar,  when  it  fliould  have  been  in  the  plural  number ;  and  cited 
Salk,  122.  where  an  order  of  two  juftices  was  doih^  and  quafhed. 
7W/r.  1 1  Ann.  Regifta  v.  Ingham^  infultum  fecit  againft  two  de-' 
fendantSy  and  held  ill.  2  Ktb.  51. 

Hujffej  e$Htra.  The  fingalar  nnmber  wiU  ierre  for  hufband  ^nd 
^mfe,  though  for  no  others.     The  cafe  of  an  indi£iment  will  not 
gOTem  this,  for  that  is  'always  conftrued  ftridly,  but  thefe  have 
%  liberal  conftrudlion.     Nor  is  the  cafe  in  SalMd  at  all  applica^^ 
ble,  for  there  tlie  fault  was  in  the  adjudication  itfclf,  but  here  it 
is  only  in  the  complaint*     I  fee  no  more  ncceflity  to  ihew  theiri 
in  the  parifli,  than  there  is  to  fay  did  not  take  i  o  /•  per  annum^  or 
ferve  a  pariih  office  which  is  never  required «     But  if  it  be  necef* 
fary;  it  appears  fufficietitly  upon  the  whole  order.     It  is  faid^  en-» 
dcavouring  to  fettle  themfelves^  and  that  they  are  likely  to  becom<S 
chargeable,  and  then  they  are  ordered  to  be  removed yr^m  die 
pari£h.  Et  per  Pratty  C.  J.  I  do  not  think  it  neceflary  to  (hew 
they  came  in,  but  only  an  endeavour  to  fettle ;  for  that  may  be 
where  the  party  never  came  in,  as  the  cafe  of  children  bom  in 
one  parifti,  when  the  fcttlement  of  the  parent  is  in  another.    But      r   ryo  ] 
if  it  were  neceflary,  it  is  implicitly  fet  forth,  which  in  die  com- 
plaint is  fuflicient.    To  which  Ponvys  and  Eyn  Juftices  agreed. 
Et  per  ForUfcue  J.  The  only  two  things  rcquifite  for  the  Juftices  Comprint  nuf 
to  adjudge,  is  the  place  of  the  laft  legal  fcttlement,  and  that  the  ^J:  "^«n  *>y  "n- 
party  is  likely  to  become  chargeable.    And  thtfe  muft  be  poCtive,  SouhtidjudlLi* 
though  as  to  the  complaint  it  is  well  enough  to  take  it  by  implica-  tioa. 
tion.     This  is  notfalfe  grammar,  as  doth  was  in  Wejf^  cafe  (^i)  (tf}|teginav. 
for  it  is  common  for  Latin  authors  to  put  *the  fnigular  number,  Wefton,  2  u.- 
where  there  are  two  nominative  cafes.     Horace  fays,  Detur  nobis  ^*y™*  '*97<' 
/par/,  h^ra.     If  it  were  neceflary  to  drain  a  point,  we  might  refer 
is  to  the  hufband,  and  then  the  wife  will  follow  of  courfe.     The 
order  was  confirmed. 


Dominus  Rex  verf.  Munden. 

ORDER,  reciting  that  Munden  had  a  good  fofttme  with  his  Mm  aot  bodni 
mvife,  and  that  her  mother  was  poor,  therefore  he  is  order-  to  mwiiiain  his 
cd  to  provide  for  her.     And  in  maintenamcc  of  the  order  i  Bulji.  J^^  rf'sittl^andP 

and  2  Bulft.  345.    Ztyhs  283.  were  cited.     Et  per  Pratty  R«m.  p.  91. 

C#  J.  On  confideration,  we  arc'  all  of  opinion,  that  the  fon-in-  pJJ:/*^' 
law  is^not  bound,  cither  within  the  words  or  intent  of  the  fta-  fofcy  ss's  C> 
tute,  which  provides  only  for  natural  parents.     By  the  law  of  3  Bafft'sju**' 
nature  a  man  was  botfnd  to  take  care  of  his  own  father  and  mo-  ^^^' 
tber  \  but  there  being  no- temporal  obligation  to  enforce  that  law 

of 
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of  nature,  it  was  found  neccflary  to  cftabltfli  it  by  aft  of  psrlia-* 
ment,  and  tliat  can  be  extended  no  farther  than  the  law  of  nature 
went  before,  and  the  law  of  nature  does  not  reach  to  this  cafe. 
As  to  the  cafe  in  i  Bulji.  ic  is  plain  the  word  not  was  left  out  only  by- 
mi  (lake,  for  the  fenfe  of  tlie  claufe  leads  you  to  read  it  net  obliged^ 
and  befidcs  the  judges  were  divided.  The  cafe  indeed  in  2  Bui/f. 
is  an  authority  in  point  as  far  as  it  will  go,  but  that  is  no  judicial 
authority,  only  a  cafe  at  a  judge's  chamber.  The  fame  was  alfo 
faid  obiter  in  the  cafe  of  The  ^teen  v.  Fane^  Pafcb*  10  Ann.  but  k 
never  cainc  judicially  before  the  wholi  court  till  now.  And 
therefore  as  it  is  res  integral  we  are  of  opinion  the  order  muft  be 
quaflied  ( i ). 


(i)  That  the  (latate  does  not  Lilburn^  ib.  pL  411.  amlTubb  ▼. 

oblige  the  maintenance  of  any  re-  Harrijln^    4    Tarn   Rep.    118.    in 

lation  who  is  out  of  the  line  of  which  lad  it  is  Itated  as  appearing 

con  fang  uinity,     FiJc  Rex  v.  Be-  from  the  record  of  this  cafe,  that 

wire^    2  Ld.  Raym.    14^4.     Rex  the  wife  was  alive  when  the  order 

V.  Kcm/jl'ft,   I  Bort  by  Conft  324.  was  made. 
//.  4 1 0-    Pojl.  95  5 .    Woodford  and 

Dominus  Rex  verf.  Gill  &  al*. 

Man  not  crimi-  TNdiflmcnt  for  throwing  down  Ikins  into  a  man's  yard,  which 
luiiy  aijfwcrAbic  \^  ^,,g  ^  public  wav,  tcr  qticd  another  man's  eye  was  beat  out. 

lor  a  calual  da-  *,  ."*  '*,        ,  .,  ttrt«  iti 

mage  done  to  On  thc  evidence  it  appeared,  the  wmd  took  the  ikm,  and  blew 
another.  it  out  of  the -way,  and   fo   the  damage   happened.     Thc  Chief 

Jufticc  rcraeml>ered  the  cafe  of  the  hoy  {attie  128.)  and  that  in 
£  191  J    fiob.   134.  where  in   exercifmg,  one   foldier  wounded  anotlicr, 

and  a  cafe  in  the  year  book,  of  a  man  lopping  a  tree,  where  thc 

bough  was  blown  at  a  diitance   and  killed  a  man.     And  in  the 

principal  cafe  the  defendants  were  a'cquitted. 


The  Attorney  General  v^/y:  Ellifton  et  al*.     In  Scaccario. 

If  thepleacon-  qC/J2  E  facias  On  a  bond  conditioned  to  tranfport  coffee,  and 
uins  matter  of  O  not  rcland  it.  The  defendant  as  to  part  pleaded  the  ftatute  of 
enough  for  ie  cquity  of  Hen.  8.  That  he  did  not  tranfport  the  coffee,  bccaufe 
plaintiff  in  all  when  it  was  in  the  (hip,  ,one  of  the  oiEcers  of  thc  cudoms  came 
Sl^lwidto*'Au^^"''°^^^^"^^^^^^^  the  coffee,  and  carried  it  back  to  L>ndon  : 
fify  the  cxcuie.  that  whcn  it  was  cleared,  he  continued  the  voyage,  till  he  met 
^3  H.  8.  c.  39.  with  a  tcmpefl,  in  which  botli  Ihip  and  coffee  were  loft/'And  as 
»  3'*  to  the  refidue  of  the  coffee,  he  pleaded  it  was  never  relanded. 

Tlie  Attorney  General  replies,  that  the  fcizurc  was,  becaufe  th^ 

coficc 
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cofFce  was  unfliipped  with  an  intent  to  be  relanded ;  and  on  a 
traverfe  of  this  they  arc  at  iflue,  and  it  is  found  with  the  King. 

It  was.  moved  in  arrcft  of  judgment,  that  here  was  an  imma- 
terial ifTue,  for  the  bond  being  only  not  to  reland,  the  replication 
only  difclofes  evidence  of  an  intent  to  rchnd,  which  is  not  fulFi- 
cient  to  fubjeft  him  to  the  penalty.  On  the  other  fide  it  was 
faid,  that  the  plea  had  admitted  a  non -performance,  by  offering 
an  excufe  ;  and  then  it  was  fufiicicnt  to  meet  the  plea,  and  falfify 
the  excufe ;  in  all  cafes  (that' of  an  award  only  excepted)  for 
there  indeed,  if  the  defendant  pleads  nul  agtird  fait^  the  plaintiff 
muft  not  only  fliew  an  award,  but  he  mufl  go  farther  and  afiign 
a  breach,  Saik.  138.  But  itl  no  other  cafe  is  he  obliged  to  do 
more,  than  falfify  the  defendant's  plea  ( 1 ).  And  of  this  opinion 
was  the  court,  and  judgment  was  given  for  the  plaiauff. 


(l)  FiJc  Kicbol/ott  V.  Simp/cn,  poji,  299. 


Windmil  verf.  Cutting, 

n  E  R  Curiam  :  An  attorney  of  C.  B,  who  is   actually  in  the  PrWilcg«  M 
-*      cuftody  of  the  marftial  of  this  court,  fliall  never  be  fuffcrcd  ^•;^- 'J'^"* 
to  plead  his  privilege.  2  Rcll.  Ahr.   232.     For  there  is  a  great  ^  ""*  "* 
difference  between  an  aSual  and  fuppofed  cuftody.   i  Salk  1(1). 
Et per  Forte/cue^,    As  to  tlie  plea  that  a  man  is  a  clerk  of  one  of 
theprothonotaries  of  C.  S.  I  have  looked  a  little  into  it,  and  find 
the  old  way  of  pleading  was,  that  they  were  employed  in  ingrofs- 
ing  of  records,  affi denies  in  curia ^  and  the  like.  Rti/I*  473.  ^.      34 
H.  6.  15,     And  fo  in   this  court  of  late   years  an  airidavit  has 
been  required  to  that  efTcft,  dote  v,  Latimer •,  Rcadw  CLimbers'" ^  *  Fort,  341. 
and  in  the  cafe  of  one  Worthingion  11   Ann  [u).     In   the  cafe  of    [   102  ] 
Baker  v.  Svjindon^  Mich.   10    W.    3.    ///  C  B.  rot.  360.  a  clerk  (w>  i  Ld'.  R^ym 
pleaded,  that  he  oueht  to  be   fued  by  bill,  and  not  by  tlic  01  i-  25'?'    „ 
ginal,  but  the  court  held  the  contrary,  and  that  attornics  only  -sjik.  2S3. 
have  that  privilege.  ^i*"-  57^^ 


(i)    But  waiving   privilege  in  fame  term.     27    Hen.  VI.'  6.  /?. 

•ne  a^E^ion  by  putting  in  bail 9  ^W  31    Hen*   \l.    10.      C^^rtb.    ir-j^, 

fUaJin^  in  chi^/  is  a  waiver  of  it  1   Ld.  Rny-M.   135.      i  Sdk.  i,  2. 

in  ali  other  actions  brought  again  ft  S.  C.      12   MuL  102.    112.  535, 

in  attoroey  Ij  the  bye  during  ihc  'i'lU,  P^^:.  77. 
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Anderfon  vetf.  Buckton^ 

Wtere  the  ripRefpals  foi  th^  entry  of  difeafed  cattle  into  the  plaintiff's 
vlaxntiflT  iluil  J^  elofe,  fkr  quod  the  plaintiflF^s  cattle  were  infe£leii»  Not 
A^o^  Ard!.   8^il'y  pleaded,  and  a  vcrdia  for  the  plaintiff  for  ao  r. 

tha^et  are  under 

401.  It  was  moved,  to  allow  the  plaintiff  his  full  cofts,  upon  the 

cSis  cTI/^  icount  of  the  fpecial  damages  alleged  and  put  in  iffue,  and  which 
)  Com.  Dif.  would  have  fubfifted  of  itfelf  as  a  diftin£l  caufe  of  a&idn,  and  the 
ilt.Coilsy(A.3.)  plaintiff  ought  not  tobepuniflied  for  joining  it  with  the  trcfpafs, 
**^*  to  avoid   vexatiom     And  Cro,  Car.    163^  307.    3^1/^.39.2 

Vent.^fi.     Cro»Car.  141.  i?ajr.  487.  were  cited. 

On  the  Other  fide  it  was  infifted,  that  though  here  b  matter  of 
aggravation  laid>  yet  it  is  ftill  to  be  confidered  ai  an  a£lion  of 
trefpafs,  in  which  there  is  a  recovery  under  40/.  And  matter 
alleged  only  by  way  of  aggravation  cannot  intitle  the  plaintiff  to 
full  tofts.     2  f^cnt.  48.     Salt.  6^2. 

The  Chief  Juftice,  Pov)yT  znA  Fortefcue  ]xxhiccst  w^erc  for  full 
tofts,  becaufe  the  confequential  damage  is  a  matter  for  which 
the  plaintiff  might  have  had  a  diftin£b  fatisfaAion.  And  they 
likened  it  to  the  cafe  of  atl  a£lion  of  batteryi  per  quod  confirtiumdi 
the  wife,  or  fenutium  of  the  fcrvant  afn^t^  which  for  that  rcafon 
are  not  within  the  ftatute  ( i ).  The  true  diftinftion  is,  where 
the  matter  alleged  by  way  of  aggravation  will  intitle  the  party  to 
a  diilincl  fatisfacllon.  Afportation  of  trees  may  be  a  ground  for 
a  trover,  but  yet  may  be  laid  as  an  aggravation  in  trefpafs,  and 
the  plaintiff  (hali  have  full  coils.  If  a  man  enters  and  diafes  and 
kills  my  cattle,  that  is  a  di(lin£b  wrong,  but  yet  may  be  joined  as 
matter  of  aggravation  (a).  Suppofe  I  have  two  clofes  at  a  great 
tiiftance,  and  the  fame  water-courfe  running  through  both,  I 
hiay  allege  the  entry  into  one,  per  quod  the  water  was  prevented 
from  coming  to  the  other,  and  there  fliall  be  full  cofts» 

Eyyf  J.  confra.  Becaufe  this  recovery  will  not  be  pleadable  to  a 
fpecial  adionupon  the  cafe  for  the  fpecial  injury,  quod  a^erim* 
giiverunt*     And  the  plaintiff  had  full  cofts. 


(1)  In  Bnnvney,  Gibbons,  Sali.         (2)     Hdc    Tbomffvu  V.  Btn}% 

2o5.     Biiuhclor  V.  B'r^gs^z  Black.    f^J^*  SS^* 
8,-4-        . 
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l)omlntts  Rex  verf.  Cmnerfiey  and  Moore, 

INformation,  fetting  forth,  that  the  defendants  Kinner^  and  Confpbaqr  may 
Moore^  being  evil  difpofcd  perfons,  in  order  to  extort  money  ^^^^  wit^t 
from  my  Lord  Sunderlandy  did  confpire  together  to  charge  my  ^  If  one*be* 
Lord  with  endeavouring  to  commit  fodomy  with  the  faid  Moore ;  conviaed,  judg- 
and  that  in  execution  of  this  confpiracy  they  did  in  the  prefence  "?^^^  ^^^ 
and  hearing  of  fevcral  perfons  falfely  and  malicioufly  acctifemy  iiimi>etorethe 
Lord,  that  he  conatusfuit  rem  veneream  habere  with  the  defendant  tiialo£ihc  other. 
Moore,  and  fo  to  commit   fodomy.     The  defendant  KinnerJIej 
only  appears,  and  pleads  to  iSue,  and  is  found  guilty,  and  now 
(icverai  exceptions  were  taken  in  arreft  of  judgment. . 

Branthwayte  Serjeant.  The  nature  of  the  offence  mull  appear  ^ 
upon  the  record,  for  by  that  only  the  court  muft  judge,  and  the 
offence  maft  be  particularly  and  certainly  alleged*  Conatusfuit  is 
inceitain,  for  it  might  only  be  an  a£l  of  the  mind,  which  before 
it  was  put  execution  was  fupprcRed  by  reafon.  i  Roll.  Rep^  79. 
2  Buifi^  276.  In  an  adion  for  words,  per  quod  maritagium  atfijfit^ 
the  plaintiff  declared,  that  whereas  he  intendehat  et  conatus  fuit  10 
marry  fuch  a  woman,  the  plaintiff  fpoke  of  him  fuch  words,  per 
quoi,  iSc.  and  this  was  held  to  be  incertain,  and  the  judgment 
was  anefted. 

a.  It  (hould  appear  upon  the  record,  that  the  party  accufed  is  ' 
innocent ;  for  it  is  no  crime  to  charge  a  guilty  perfon  with  fuch 
an  oflcnce.  They  fhould  have  averred,  ubi  revera  et  infaSo  he 
wn  conatusfuit  to  do  the  a&  with  which  he  was  charged.  Hut^ 
If,  49.  In  a&ions  for  a  malicious  profecution  the  plaintiff  muft 
fhew  the  former  a£tion  to  be  determined,  and  how ;  fo  likewife 
he  muft  fliew  an  acquittal  upon  an  indidment  (a),  i  Keb.  HZ  i .      U)  tcwU  v. 

Farrel,  antt 

3.  To  every  confpiracr  there  muft  be  two  perfons  at  leaft,  ^^ 
whereas  here  is  only  one  brought  in  and  found  guilty.    If  here  Plow.  iit.  b. 
after  the  other  fliould  be  found  not  guilty,  that  will  confequently  ^®^^  *^** 
be  an  acquittal  oiKinnerflej,     If  three  be  indi£ied  for  a  riot  and 
an  aflault,  and  one  only  found  guilty,  and  the  others  acquitted  ; 
this  difcharges  them  all,  becaufe  the  riot  is  the  foundation,  and 
the  affauU  only  the  conf.quence.     Salk,  593.     And  one  perfon 
alone  cannot  be  guiltv  of  committing  a  riot :  fo  in  this  cafe  one 
cannot  be  guilty  of  the  confpiracy,  though  he  may  of  the  overt 
ad,  and  yet  the  foundation  (which  is  the  confpiracy)  being  re* 
moved,  the  other  part,  which  is  only  the  confequence,  falls  of* 
coorfe* 
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Comyni.  Bare  words  are  not  a  fufiicient  overt  a£l,  widiOBt 
Tilleging  fomething  aftually  done  towards  putting  the  confpiracj 
in  execution.  4  Co.  i6.  a.  i  Rollm  Abr.  1 10.  /•  6.  9  Co.  56.  K 
For  if  there  be  only  words,  an  adiion  offcandaiam  magtiatum  Kes. 
If  the  charge  on  my  Ix)rd  was  by  courfe  of  law,  then  the  defend- 
ants are  juilified,  till  it  is  falfified  in  a  legal  manner^  cither  by 
igfitramus  or  acquittal.  I  RcI/»  Ahr.  113,  1x4.  12.  2.  And  the 
Hob.  1^.  court  will  not  fuffer  tlie  party  accufed  to  bring  his  action,  till  he 

*^«  'S*  lias  manifelted  his  innocence ;  becaufe  otherwife  there  might  be 

contradidtory  judgments,  for  the  parties  might  be  condemned  in 
au  a£lion  for  that  profecution,  which  diey  might  afterwards 
eftablifli,  and  then  thofe  two  judgments  would  be  incoiilifleuU 
3  Keh.  799. 

The  offence  with  which  my  Lord  is  charged  is  no  crime  pn- 
nifliable  by  our  law.  For  a  bare  endeavour  ^which  is  die  moft 
that  is  alleged)  to  do  fuch  an  a£l,  is  not  puniiliable  in  the  tempo- 
ral courts*  And  the  only  reafou  why  it  is  a£iionable,  to  fay  of  a 
woman  that  (he  had  a  baftard  is,  becaufe  (he  is  punifliable  for  it 
by  18  Ellz.  c.  3.  and  7  Jhc.  i,  r.  4.  Poph*  36.  nor  is  it  a£lion- 
able  then,  unlefs  it  appears  the  parifli  was  charged.  &edk.  694* 
So  to  fay  (lie  keeps  a  bawdy- houfe,  becaufe  the  common  law  pu* 
nifliesfuch  aperfon.  Cro,  Car.  329*  And  yet  it  is  not  a£Uon- 
able  to  call  a  woman  a  bawd,  which  is  only  an  offence  cogaizable 
in  the  fpiritual  court,     i  Fent.  53. 

If  Moore  fliould  die,  be  pardoned,,  or  acquitted,  how  can  the 
other  be  guilty  of  a  confpiracy  ?  Cro.  EL  701.  1  Ftnt»  234. 
3  Keb.  III.  I  Sound.  228.  2  Keb.  476.  I  Keb.  284.  Z-RJI^ 
Abr*  III. pU  5. 

Adjoumatur ;  and  at  another  day  Reeve  in  anfwer  to  die  o)^> 
}c£lious  argued : 

I.  As  to  die  conatus  being  uncertain.  This  goes  to  their  own 
charge ;  from  which  we  could  not  vary,  but  were  obliged  to  lay 
It  as  we  could  prove  it.  We  could  not  lay,  that  he  faid  my  Lord 
did  the  ad,  when  he  only  faid  he  endeavoured  to  do  it.'  'llie 
cafe  in  f  RdL  Rep,  79.  and  2  Bt4ffl.  276.  is  not  appJiicable  to 
this.  There  It  was  in  the  plaintiff's  power  to  have  been  more 
particular,  and  the  words  were  not  a£bionable  without  a  fpcda) 
4amage  :  he  (hould  have  (hewn  a  treaty  and  communication  be* 
tween  himfelf  and  tho  lady,  whereas  he  only  fayshe^intendcdand 
went  about  to  marrv  her,  and  it  does  not  fo  much  as  appear  (he 
knew  any  thing  of  the  matter.  In  many  cafes  it  is  adioQatde  to 
charge  a  man  with  a  bare  attempt  to  do  an  unlav&ful  aft.  Cro. 
El.  6,  You  lay  in  wait  intinditig  to  murder  A.  you  laid  giinpow* 
3  •  dcr 
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der  ttnder  my  window  wundlng  to  burn  my  houfe.  CrOn  El*  19  r. 
Ton  agreed  to  hire  a  man  co  kill  rae«  2  Lev*  205.  I  Fetit.  323. 
In  a;ftions  for  words  the  plaintiOFmay  make  his  own  cafe>  but  we 
wefc  obliged  to  follow  the  defendant,  and  lay  the  overt  a£l  as  it 
was.  If  an  indidment  be  imperfe^l,  yet  if  it  be  recited  in  an 
aflion  as  it  is^  it  will  be  fufficient.    47  E.  3.  i6|  17. 

2.  They  objeflj  here  is  no  overt  a£t.  Is  not  the  affirmation 
one?  Surely  it  is.  But  if  it  be  not,  yet  we  infill  there  was  no 
occaGon  to  lay  any.  The  confpiracy  is  the  ^// of  the  charge,  and 
the  other  only  matter  of  aggravation,  of  which  the  defendant  may 
be  acquitted,  and  found  guilty  of  the  confpiracy  notwithftahding* 
I  Vent.  304.  I  Sid,  174.  I  Lev.  125.  So  i  JLev^  62.  I  Keb. 
^^i*  254.  A  confpiracy  to  charge  a  man  with  being  the  father 
of  a  baftaid  child  was  held  well  laid,  without  any  overt  ad.  27 
JUJl  pi.  44*  16  AJf.  pi.  62.  There  were  differences  in  opinion 
as  to  this  matter  formerly,  but  now  the  law  is  fettled. 

3*  Say  they,  no  judgment  (hall  be  given  againft  Kinnerjley^ 
beciufe  poi&bly  Ms^re  may  be  acquitted,  and  that  will  be  an  ac« 
quittri  of  both.  This  is  arguing  from  what  has  not  happened, 
and  probably  never  will ;  for  though  Moore  may  have  an  oppor- 
tunity to  acquit  himfelf,  and  is  not  concluded  by  the  verdi^  a'ft 
Kinnerfley  is ;  yet  as  the  matter  now  (lands  Moore  him&lf  is  found 
guilty,  for  the  confpiracy  is  found  as  it  is  laid,  and  therefore  judg- 
mcnt  may  be  given  againft  one  before  the  trial  of  the  other  (i  J. 
As  4.£.  3.  34*  h*  Brj.  Cotifpiracy  2i.  i  Vent.  234.  3  Keb.  1 1 1. 
24  £.  3.  73»  a*  Paf.  y  Ann.  B.  R.  Regina  v.  Heme.  There 
the  indictment  was  that  he  with  A.  et  multis  aiiis  did  confpire  to 
accttfe  B.  that  be  did  attempt  to  commit  fodomy.  The  grand  jury 
ibitnd.the  bill  as  to  Herne,  with  an  ignoramus  a?  to  A.  Heme  was 
conviAed,  and  then  it  was  moved  in  arreft  of  judgment,  that 
there  being  an  ignoramus  as  to  A.  Herm  could  not  be  guilty  of 
confpiring  with  him.  fiut  the  whole  court  over-ruled  the  ex- 
ception, and  faid  it  was  fufficient,  being  found  that  he  sum  multis 
<aliis  did  cofifpire,  and  tliat  it  might  have  been  laid  fo  at  firft  ^  and 
Jleme  was  fined  forty  marks,  and  fet  in  the  pillory.  My  Lord 
€.  J.  of  the  Common  Pleas,  that  now  ist  was  of  counfel  in  that 
cafe  i  .And  he  quoted  a  cafe  where  feveral  were  indifledfor  a  riot, 
aim  multis  a/iis,  two  only  were  found  guilty ;  and  it  was  objected, 
chat  there  muft  be  three  to  make  a  riot  j  but  upon  the  cum  multis 
mBis  jttdgalent  was  given  againft  die  defendants. 


<j)  RcM  V.  Elizaisib  NicciUs,  fo/f.  12x7.  S.  P. 

P  2  4*  Another 
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4.  Another  e^fcqition  is,  that  we  haTe  not  averred  mj  Lord' 
was  innocent  of  the  hCt  charged  upon  him*  It  is  exprefsly  laid, 
that  the  defendants  did/al/ely  charge,  which  could  not  be,  if  the 

C  Mad.  18c      ^ccufation  was  true*     9rm.  4  Ann,  Retina  y.  Befi^  Saikm  174^ 
S.C.  '     376.  indi£bnent  fetting  forth,  that  the  dtfcndxats/aifi  contra* 

v^runt  to  charge  J.  with  being  the  father  of  a  baftard  child :  on 
demurrer  the  exception  was,  that  there  was  no  ayerment,  that 
ji.  was  not  the  father;  and  upon  great  confideration  and  fearch 
of  precedents,  the  indi£fanent  was  held  good.  A  difierencc  wis 
taken  in  an  indidment  for  perjury,  where  you  muft  aver  the  oath 
falfe ;  and  alfo  in  anions  for  a  malicious  profecution,  where  it 
muft  appear  the  party  was  innocent,  to  intitle  him  to  damages. 
F.  N.  B.  114,  115.    Raft.  117. 

5.  Thelaft  exception  b,that  the  offence  charged  is  not  punifb- 
able  in  the  temporal  courts.  We  deny  that.  Attempts  of  this 
nature  have  been  puniihed  (a)  and  fo  haye  confpiractes  to  do  a 
lawful  2&i  which  is  ftronger  than  this  ca(e. 

The  whole  court  were  imanimous  in  over-ruling  all  Ac  excep- 
tions. And  P(nvys  J.  quoted*  a  cafe  in  Gcdb,  where  a  man  wras 
punifhed  for  an  attempt  to  pick  a  pocket.  And  Eyre  J.  remem- 
bered Captnin  Righy^  who  was  pillored  for  an  attempt  to  comimt 
fodomy.  And  he  quoted  Trin.  11  JT".  3.  Rex  v.  Sudbury  f^  aP^ 
{ys  12  Mod.  {h)  where  four  were  indi£led  for  a  riot,  two  found  guilty,  aixi 
*^-  the  other  two  acquitted  ;  and  this  was  held  to  be  a  difcharge  of 

them  a]],  though  it  had  been  otherwife  if  it  had  been  laid  cum  muU 
i\s  aliis.  And  HtL  2  Ann.  rot.  17.  is  a  cafe  to  the  fame  purpofe 
as  the  ^leen  and  Beft.  Etper  Fertefcue  }*falJiA  alleganins  is  In  the 
commiiiion  of  cyer  and  terminer.  And  Holt  C.  J.  held  in  Be/f% 
cafe,  that  an  attempt  to  do  an  ad  cognizable  in  the  fpiritual 
court  was  puniihable  here.  In  faro  toK/cientut  the  attempt  is 
equal  with  tlie  execution  of  it,  and  there  is  a  great  difference  be- 
tween being  found  Not  guilty,  and  not  being  foun<i^  guilty. 

Whereupon  judgment  was  given  for  the  King,  and  afterwards 
the  court  proceeded  to  fentcncc,  and  told  the  defendant,  nothing- 
but  his  being  a  clergyman  proteAed  him  from  a  corporal  punifli- 
ment.  They  fined  him  500  /.  a  year's  imprifonment,  and  to  fiad 
fureties  for  his  good  behaviour  for  feven  years. 

In  Eafer  term,  5  Geo.  Moore  was  convided  and  fentenced  tm 
ftand  in  the  pillory,  fuffer  a  year's  imprifonment,  and   to  find 
'fureties  for  fcvcn  years. 


(2)  Rex  v.  Jii/fi^  5  Burr.  1320. 

And 
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And  this  term  EmerJIej^  on  affidavits  of  his  being  kidirpoTed,  9°^  *<*  ^^^^ 
mwcd  the  court  that  he  might  be  admitted  to  the  benefit  of  the  S^b^rof^ 
rules.     Sedpar  Curiam^  We  never  do  it  for  one   in  execution,  rules, 
which  difiers  from  the  cafe  of  perfon»  committed  for  high  trcafon,      .  « 

who  have  been  bailed  on  account  of  illnefs  (3 )•  L   '97  J 


(3)  Fidi  Rtx  V.  Hymdbum^  amte  4.     Rex,  y.  Bijbof,  Mie^ 


Wraight  verf.  Ettchlngman* 

ipRROR  e  C.  B.  of  an  award  of  execution  In  zjcire/aaaj  Matter  ^ch 
"^  upon  recognizance  of  biil,  reciting  that  the  defendants  in  Uei  P'^P^'^y  *" 
Hilary  term  3  Geo,  coram  juftiiiariis  it  C*  B*  manuceperunt  et  uter^     i„^p,j  or 
q^e  eorum  tnanucepit  pro  Ricbarda  Welb9urnitt  106  L  Upon  condi-  mifht  have  beea 
tion,  that  if  he  fliould  happen  to  be  condemned  in  a  certain  plea  Pl***5?*.**  ^„ot 
of  debt  upon  demand  for  53  /.  at  the  fuit  of  Kitcbingman  and  his  aainabie 'for 
wife,  then  the  faid  Welbonrn  ihouldpay  and  fatisfy  die  faid  53  /.  trror  iftcr  e«e. 
and  all  damages^  or  render  his  body  in  execution  of  that  judgment.  ?*^  Mwdc«L 
And  then  ^tjctrtfaaoi  fets  forth,  that  lUet  the  faid  Kitcbingman  ^  Modi  y^ 
and  Ins  wife  recovered  the  f^id  53  /.  debt  and  15  /.  for  damages, 
yet  the  faid  Welbeurn  never  rendered  his  body  in  execution  of  the 
faid  judgment,  or  fatisfied  the  faid  debt  and  damages*     Upon  a 
fiire  fid  Tctnxncdf  there  is  judgment  by  default,  and  execution 
awarded.     The  defendants  aifign  for  error,  that  the  plaintiffs  in 
Hi/.  3  Geo*  ebtu/eruntji  againil  the  faid  WeUoiirn  deplacito  tranp- 
grejfiwiis  ac  etiamin  quodam  plaato  debitifupra  demand*  53  /•  upon 
which  procefs  iflued  againft  him,  returnable  in  ociabis  purijfica^ 
tionis :  at  which  day  the  defendants  entered   into  recognizance 
for  his  paying  the  debt  or  rendering  his  body :  and  that  the 
plaintiffs  did  not  within  two  terms,  accordin&:  to  the  courfe  of  the 
court,  declare  againft  the  faid  Welhoum  in  placita  prad*^  whereby 
the  recognizance  was  difchargcd :  but  farther  they  fay,  that  the 
plaintiffs  in  Trinity  term  following  caufed  him  to  be  fummoned 
into  the  faid  court  to  anfwer  them  in  a  plea  of  debt  for  53  /.  and 
obtained  Judgment  thereupon,  and  that  fuch  judgment  was  had 
upon  thole  proceedings,  and  not  in  that  a£lion  wherein   the  de- 
fendants became  baU  ;  but   notwithflanding  this,  th(;:  award  of 
execution  is  grounded  upon  the  judgment  in  that  collateral  aflion. 
The  other  errors  affigned  are,  that  the  jufiices  of  C.  B.  had  no 
power  to  take  any  recognizance  in  tliis  form,  and  ihat  there  is  a 
difcontinuance,  and  feveral  variances  b(:tweeu  tlie  recognizance 
itfelf  and  the  recital  of  it  in  the  fcire  facias.     The  defendants 
verify  their  affignment  of  errors,  by  procuring  the  recognizance 
entered  with  a  placita  of  Hilary  term,  and  the  other  proceedings 
with  z  placita  oi  Trinity  tcrmf  to  be  fent  up  by  certiorari^  with  a 

.P  3  certificate 


197  Trinitjr  Term  5  Gca.    * 

ccrlificafc  that  there  are  no  continuances  from  Xlarjto  Trimtf 
icrm.     And  in  nulb  eft  errat^  pleaded. 

Strange  pro  quet^  in  errore.  Before  I  enter  into  die  debate  of 
our  exceptions^  I  muft  beg  leave  to  obferve,  that  a»  this  record 
ftands,  the  hGt  of  our  aflignment  of  errors  mnfl  be  taken  to  be  as 
r  198  ]  we  have  alleged  it ;  for  "we  have  not  only  verified  it  by  tlie  retarn 
of  the  certiorari  (which  is  the  proper  trial  in  dicfe  cafes)  but  the 
other  fide  have  come  into  it,  by  pleading  in  nullo  eji  erratum^ 
vhich  is  a  confeffion  of  the  matter  of  fad),  and  ferves  to  put  the 
law  arifing  from  that  fa£k  in  ifliie  before  the  court :  it  is  in  efiecl 
to  fay,  1  agree  the  proceedings  were  ia  the  manner  you  mention^ 
but  notwithftanding  this,  I  infift  they  are  regular  j  they  arc  not 
erroneous.     So  is  i  Veut^  252.     I  S/V/.  147, 

I  (hall  at  prcfent  omit  obferving  what  thofc  fafts  arc,  which 
ftand  admitted  upon  this  record,  but  {hall  make  ufe  of  that  ob- 
fervation,  as  occafion  fli all  require^  in  fpcaking  dillinAIy  to  each 
exception. 

Our  exceptions  are  of  two  forts,  i.  Such  as  go  to  the  form; 
and  2.  To  die  foundation  oitliiifcire  facias. 

Thofe  which  refpcfl  the  form  arc,  either  fuch  as  arife  upon 
the  face  of  the  writ  itfclf,  or  by  comparifonof  it  with  the  odier 
parts  of  the  record. 

The  exception  I  take  to  the  writ  itfelf  is,  that  the  breach  is 
not  well  alligned,  for  they  only  fay,  that  licet  fuch  rccorcry 
againft  die  principal,  yet  he  never  rendered  his  body  ///  exetutiofie 
judicii  prad'ic^^  which  ties  it  up  to  a  particular  kind  of  render, 
and  has  not  left  it  at  large  to  any  render  which  would  be  a  good 
difcharge  of  the  recognizance.  And  therefore  though  I  muff  ad- 
mit, he  did  not  render  himfelf  in  execution  of  that  judgment ;  yet 
if  I  can  fhcw,  that  notwithftanding  what  the  plaintiffs  have  al- 
leged, the  condition  of  this  recognizance  may  have  been  per- 
formed ;  then  I  fhall  be  well  juftified  in  faying,  the  breach  is  not 
well  afligned. 

TH.  Prac.K.B.      A  render  may  be  either  before  or  after  judgment,  and  it  may 
*44*  happen,  that  though  cither  of  thcfe  will  difcharge  the  bail,  yet 

neither  of  them  may  be  a  render  in  execurion  of  that  judgment. 
It  is  plain,  the  firft  cannot :  diere  cannot  be  a  render  in  execution 
of  a  judgment,  when  as  yet  there  is  no  judgment ;  but  yet  it  will 
not  be  denied,  but  that  a  render  before  judgment  is  a  good  dif- 
charge of  die  bail,  for  the  intent  of  the  condidon  is  aafnrr.'d, 

inafmudi 
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inafmuch  as  the  p^rty  is  forth-coming,  and  the  other  may  hayc 
his  body  as  a  fatlsfadion  for  the  debt  when  recovered* 

And  as  there  may  be  a  render  before,  fo  likewlfe  after  judg- 
ment, and  yet  not  in  execution  of  that  judgment.  For  fuppofe 
the  bail  bring  the  principal  into  court,  and  leave  him  there,  and 
the  plaintiff  refufes  (as  by  law  he  may)  *o  take  him  in  execution  ; 
I  believe  no  body  will  fay  thi»is  a  render  in  execution  of  that  f  199  1 
judgment,  and  yet  there  is  no  doubt  but  this  is  a  good  difcharge 
of  the  bail ;  for  it  amounts  to  a  performance  of  the  condition : 
and  in  this  cafe  the  entry  is  not,  that  he  was  rendered  in  execu^ 
ticnejudiciij  but  in  exoneratione  manucaptor^m  And  if  the  plaintiff 
will  not  pray  him  in  execution,  the  confequence  of  that  is,  that 
he  muft  be  difchargcd.     So  is  Hob.  210.  Walbjy.  Cantmig. 

Since  therefore  it  appears,  there  are  more  ways  than  one  to 
perform  the  condition  of  this  recognizance,  I  need  not  cite  many 
cafes  to  prove,  that  the  faying  the  principal  did  not  render  in  one 
particular  manner,  will  not  amount  to  an  averment  that  he  did 
not  render  at  all.  If  a  man  is  bound  to  go  to  Tori  or  Lancafiit 
by  fuch  a  time  (where  according  to  Sir  Rowland  Heyward^s  cafe, 
2  Co»  35.  he  being  the  party  agent,  has  his  ele£tion  to  go  to 
which  he  pleafes)  it  would  be .  inefficient  to  fay  he  did  not  go  to 
Tori,  becaufe  though  that  be  true,  yet  he  may  have  performed 
the  condition  by  going  to  Lancajler  witliin  the  time  :  and  for  this 
the  book  of  21  Ed.  3.  29.  b.  is  an  authority,  where  both  parts  of 
the  disjunQive  are  pofTible  (as  in  the  cafe  I  now  put)  though  it 
was  othcrwife  refolved  there  in  the  principal  cafe,  becaufe  it  ap- 
peared that  one  part  of  the  condition  was  become  impoffible  by 
the  acl  of  God,  and  therefore  as  to  that  there  was  no  occafion  to 
take  any  notice  in  affigning  the  breach.  If  I  covenant  to  do  an 
aft  by  myfelf  «r  my  afllgns,  the  breach  muft  be  in  the  disjunftivc, 
fo  as  to  take  in  both  ways  by  either  of  which  that  a£t  might  be 
done.    So  isCro.  £//z.  348.     Sa/i.  139. 

The  fame  exception  was  taken  about  two  years  fince  in  the 
cafeof  iZrj^v.  Jenamiej  but  I  cannot  fay  it  received  any  judicial 
opinion.  The  court  did  feem  to  come  into  it,  and  the  plaintiffs 
difcovering  their  opinion,  would  not  (land  another  argument,  but 
applied  below  and  got  it  amended* 

The  next  exceptions  to  the  writ  are  fuch  as  arife  by  comparifon  yjj^  j  ^^^^ 
of  it  with  the  other  parts  of  the  record,  from  which  it  varies  in  fc-  Dig.  tit.  Bail 
veral  inftances.    I  forbear  to  mention  them  all,  but  fhall  rely  upon  (^'  *•)  7<*1* 
thofe  which  I  apprehend  to  be  moft  material.     But  before  I  do  **^^' 
this  I  muil  obferve,  that  we  are  in  the  cafe  of  a  defcription  of  a 
record)  which  the  court  requires  to  be  made  ftri£Uy,  and  more 

P  4  ftn^iy 
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ftridly  where  the  fult  is  founded  upon  that  record,  than  wfiere 
it  is  only  defcribed  in  a  writ  of  erroT»  in  order  to  remove  it  out  c^ 
one  court  into  another.  And  there  will  follow  no  inconTenieii€C» 
if  the  court  in  tiKfe  cafes  ties  up  the  party  to  an  cxzGt  defcripdon  ^ 
becaufe  if  he  be  but  careful,  he  may  do  it  with  the  utmoft  exad- 
sefs,  and  it  is  his  own  laches  if  he  miftakes. 

[  :too  ]  The  firft  variance  is,  that  in  the  writ  it  is  faid,  the  defendants 
manuuperunt  et  titerque  eorum  manucepit  pro  Richardo  We&oum  m 
J  06  /.  whereas  the  recognizance  runs,  that  they  recognoverunl  et 
uterqtte  eorum  recognovit  Je  deberc  etfdem  the  plaintiffs  in  1 06  /• 
Now  the  words  manucapio  zxid  recogmfco  are  of  different  iigntfica« 
tions  t  the  latter  indeed  does  import  a  being  bound  in  a  fum,  and 
therefore  is  properly  ufed  in  thefe  cafes ;  but  manucapio  was  never 
taken  in  that  fenfe:  it  fignifies  a  receiving  anothei  into  cuflodft 
of  which  the  ufual  exprellion  is,  quod  traditur  in  ballium.  There 
is  a  great  difference  between  recognovitfe  debere  fo  much,  and  ma^ 
nuc^it  in  fo  much :  for  recognowt  fe  debere  creates  a  duty  to  the 
party,  and  is  an  immediate  lien  \  but  manucepit  pro  J.  S.  is  no 
lien  as  to  the  plaintiff  in  the  a£lion,  no  more  than  to  any  body 
elfe.  It  may  as  well  refer  to  the  court  who  delivers  out  the  pairty, 
and  thereupon  he  undertakes  to  the  court  that  the  party  is  foxtb- 
coming.  It  is  not  manucepit  to  the  plaintiff  {or  fuch  a  one,  but  am* 
nucepit  generally,  which  form  may  be  proper  to  be  ufed  in  this 
court,  where  the  bail  is  not  bound  in  a  fum  certain,  but  the  guan» 
turn  left  intirely  uncertain  till  judgment ;  whereas  in  C  B.  where 
the  fum  is  mentioned,  and  thereby  reduced  to  a  certainty,  they 
ufe  the  ftrongeil  words  to  bind  the  party,  fo  as  to  make  it  a  certain 
duty  depending  only  upon  a  condition  fubfcquent.  And  in  this 
cafclmuft  fubmit,  whether  it  is  not  releafable  by  the  word  deBis^ 
as  a  bond  is  befpre  it  becomes  due,  becaufe  it  is  debitum  in  pr^^ 
fenii  quoinvis  foheadttm  in  futuroy  according  to  Co.  Liit.  292.  «. 
(♦^  «9  Moor  But  according  to  Hoe*^  cafe,  5  Co.  \a)  the  word  debts  will  not 
4^8,  s.  C.  relcafe  a  recognizance  of  bail  entered  into  in  this  court,  becaufe 
there  is  no  certain  duty-created  at  the  time  of  entering  into  it. 

The  next  variance  is,  that  the  writ  runs,  quas  quidem  106  L 
iidem  the  ball  recognoverunt  de  terris  et  catallis  fuis fieri,  whereas  the 
record  is  viluerunt  et  concefferunt^  which  are  the  proper  words  in 
that  place,  for  though  recogmfco  be  proper  to  fignify  they  bound 
themfel vcs  in  that  fum,  yet  concedo  is  always  ufed  when  they  come 
to  defcribe  in  what  manner  the  parties  agree  it  fliall  be  levied. 
They  recogmjcunt  fe  debere  fo  much  money,  which  they  concedunt 
fiiall  be  levied  in  fuch  a  manner. 

The  other  indances  of  variance  are,  where  the  writ  contains 
more  dian  is  in  the  record.    And  to  thefe  I  would  premife  a  di- 

ftincliooj 
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ftlndiofi,  which  I  have  often  heard  lud  down  in  diis  comt|  and 

that  is,  where  records  exceed^  and  where  they  do  not  come  up 

to  the  defcription :  where  they  exceed  the  defcriptios,  it  will  l)e 

wel]  enough,  for  eyery  excefs  implies  a  fullnefs»  and  if  there  be 

a  full  anfwer  to  the  defcription  it  is  as  much  as  it  reqmrcd ;  but  it 

isotherwife,  where  the  record  does  not  come  up  to  the  defcrip-     £  Ml  }> 

tion,  according  to  the  cafes  fo  often  cited  of  late  of  Rogers  r. 

Ltojd  and  ^{fion  v.  Lucan.    In  one  the  writ  of  error  contained  an 

addition,  which  was  not  in  the  record^  and  for  that  variance  it 

was  quafhed  \  but  in  the  other,  where  the  writ  had  omitted  the 

addition,  the  record  was  held  to  be  well  removed. 

And  if  the  crouding  in  an  unneceflary  defcription  in  a  writ  of 
error,  to  which  the  record  does  not  anfwer,  will  for  that  reafon 
vitiate  it ;  I  may  argue  a  fortiori  in  the  cafe  oizfcin facias^  which 
is  in  the  nature  of  an  a£tion ;  for  there  the  court  is  ftri£ler  than 
in  writs  of  error,  in  requiring  an  exa£k  defcription,  becaufe 
othenvife  the  party  might  bring  two  a£iions,  the  one  varying 
from,  and  the  other  agreeing  widh  the  record. 

The  firft  variance  b,  that  by  the  fctre  faciei  the  defendants 
were  to  forfeit  the  money,  if  the  principal  (hould  happen  in  aliqm 
modo  defdtam  fiuere ;  but  there  is  not  a  word  of  this  in  the  recog- 
nizance itfelf. 

Another  variance  is,  that  in  the  writ  the  defendants  are  made 
to  undertake,  that  if  the  principal  be  cgndemned  in  that  adion, 
or  judgment  be  given  for  the  plaiutifFs,  that  then  he  (hall  pay.  In 
the  record  it  is  only  that  if  judgment  be  given  for  the  plaintiifs, 
without  any  mention  of  being  condemned  (x). 

In  one  he  is  to  render  damages  in  curia  affidcndafiu  aliquo  modo 
•djufticanda^  but  the  recognizance  is  only  for  damages  in  curia    . 
adjudicanda^  without  any  mention  of   the  words  ajfidenda  fiu 
aliquo  modo. 

It  will  perhaps  be  faid,  that  thefe  variances  are  not  to  be  re- 
garded, becaufe  they  do  not  alter  the  fenfe.     But  that  will  be  no 
anfwer  at  all.     In  Dr.  Drake*%  cafe,  {a)  Soli.  660.  (2)  the  word  W  3  *«^k.  «»4« 
nor  was  put  inftead  of  w/,  but  it  was  not  in  a  place  where  ifin-  ll^^J^*  ^J* 
iiuenced  the  fenfe  one  way  or  the  other,  and  yet  the  court  held  9>5o,4a5.s.G! 
it  a  fatal  variance,  for  it  was  the  careleflhefs  of  the  party  :  and 
Powd],  faid,  that  in  all  cafes  where  the  party  had  a  record  or 


(j)  Vide  Ready,  dande;,  %  Id,        (a)  Rex  v.  Beacbt  Cmuf.  329. 

other 
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other  matter  by  which  he  fmght  make  an  exsxk  defcription  i  m 
fucit  cafe  every  variance  was  faul.  That  if  the  court  once  gave 
intofolutionsofthofe  variances)  they  would  never  kno^  where  la 
flop;  and  for  my  part  fays  he,  whilft  I  keep  up  to  the  fettled  rules, 
I  look  upon  myielf  as  Jying  in  harbour,  and  therefore  I  will  ne- 
8**  5^  *5>  ver  confem  to  fet  out  to  fca  again.  Mith.  2  Ann.  m  B.  R. 
ChitUy  V.  Wcod^  there  the  recognizance  was  defcribed  as  taken 
in  court,  and  upon  ntd  tiel  record^  it  appeared  to  have  been  taken 
at  juftice  Neville's  chamber,  and  by  him  delivered  into  court  ; 
and  it  was  adjudged  tliat  the  plaintiff  had  failed  of  his  record  : 
^  •     and  yet  in  as  much  as  the  recognizance  took  its  effe£^  from  tbe 

*•  J     inrolment,  it  might  not  be  improper  in  a  legal  fcnfe  to  fay  it  W2s 

taken  in  court ;  but  becaufe  the  facl  was  otherwife,  the  court 
held  them  to  defcribe  it  according  to  tlie  fa£l,  and  not  accori&ng 
to  the  operation  of  law. 

I  have  now  done  with  what  I  had  to  offer  in  relation  to  the 
form  of  this  writ,  and  ihall  therefore  in  the  next  place  proceed  to 
ihew,  that  it  is  defedive  in  point  of  foundation  j  that  it  has  if • 
fued  without  lawful  wan  ant,  without  any  foundation  at  alL 
I  •  In  refpe£C  of  a  d^fedl  in  At  procefs  by  which  the  principal  was 
brought  into  court,  and  upon  which  it  appears  the  recognizance 
was  taken.  2.  In  regard  the  recovery  againft  tlie  principal,  upon 
which  this  fcire  facias  is  grounded,  was  in  another  aAion  than 
that  wherein  we  were  bail.  3.  Becaufe  the  plaintiffs  did  not  de* 
clave  within  two  terms  s^iber  appearance,  according  to  the  courfe 
of  tlie  court..  And  4.  Becaufe  tlie  original  caufe  was  never  regu- 
larly continued  in  court. 

«  wjif.  319.  I.  I  ihall  endeavour  to  (hew,  that  the  procefs  by  which  the 

1  Tct«?R«'      principal  was  brought  into  court,  and  upon  which  the  a^ias  ifiued^ 

274.  and  the  recognizance  was  taken,  is  a  naughty  procefs  ;  and  that 

becaufe  two  different  a£bons  are  joined  in  it,  debt  and  trefpafs  ^  it 

is  de  placito  tranfgrejfionis  ac  etiam  depladto  debiti ;  which  cannot  be 

joined  together,  for  the  procefs  to  bring  in  the  party  is  different, 

in  debt  by  fummons,  and  in  trefpafs  by  attachment.     The  one 

is  founded  upon  a  privity  of  contract  created  by  the  party  or  the 

law,  and  furvives  againft   the  executor ;  whereas  the  other  is 

founded  upon  a  tort,  and  dies  with  the  perfon.     Befides,  the 

fame  plea  will  not  anfwer  both,  and  for  that  reafon  it  has  been 

held,  that  affumpfit  and  trover  cannot  be  joined,     i  Vent.  366. 

&i/i.  10.     I  &id.  244. 

» 

If  therefore  the  original,  which  is  the  ground  of  all,  is  faulty; 
it  follows,  that  whatever  (lands  upon  that  foundation  muft  fall 
wiA  it.  But  the  recognizance  derives  its  obligation  from  thence  ; 
and  therefore  can  have  no  force,  when  that  is  removed. 

2.  Bat 
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1*  But  if  the  court  ihould  be  of  optnton,  notwitliftandinglUs 
exception,  that  the  principal  was  well  broaght  into  court,  zvA 
the  recognizance  well  taken ;  yet  I  muft  fubmit  in  the  fecond^ 
place,   whether  it  does  not  appear,    that  the  judgment  upon 
which  this  writ  is  grounded,  was  in  anodier  adion  than  that  to 
which  the  bail  was  giren,  which  was  in  a  plea  of  trcfpsfs  with 
an  ac  etlatn  de  placito  dehitiy  whereas  the  judgment  is  in  an  a Aion 
of  debt  upon  a  bond,  on  the  recovery  in  which  a^ion  it  is  ad«- 
mitted  hj  this  record,  that  die  fcire  facias  is  grounded.    I  am 
fenfible  it  would  be  mifpending  time,  for  me  who  am  oounfel    f  toj  } 
only  for  the  bail,  to  go  into  a  long  argument  to  prove,  diat  the 
court  of  C  B.  cannot  upon  an  original  in  one  fpecies  of  a£bion 
lake  any  cognizancfe  of  an  a£^ion  of  another  kind  againft  the 
principal :  that  court  has  no  jurifdi£lion  to  hold  plea  in  any  cafe^ 
but  upon  the  king's  original  writ  iiTued  out  of  chancery,  except 
in  the  cafe  of  perfons  having  the  privilege  of  that  court,  which 
is  not  pretended  in  this  caufc.     The  original  ia  the  commiflioii 
to  the  court  tto  hold  pica  between  the  parties  in  the  particular 
caufe  defcribed  in  it,  but  gives  no  jurifdicbion  to  proceed  in  any 
other  caufe  though  between  the  fame  parties.     But  I  do  not  ap- 
prehend, how  the  deternrination  of  that  queftibn  can  have  any 
inBucnce-ih  this  cafe,  fince  whatever  effcft  it  may  have  as  to  the 
j>rincipal,  yet  it  can  never  reach  the  bail,  fo  as  to*  iisbjeA  them 
in  any  other  a£iion  than  that  wherein  they  were  bound  j  fo  that 
!  need  only  prove  dicfe  to  be  different  a£Hbns,  which  cannot  be 
taken  to  be  the  fame.     And  I  apprehend,  the  thing  proves  itfelf, 
for  the  court  will  never  intend,  that  this*  adion  of  debt,  wherein 
the  defendant  appears  to  be  brought  in  by  fummons,'  can  be 
grounded  upon,  or  receive  any  fan£lion  from  an  original,  wherein 
debt  and  tstfyzk  are  bodi  joined.     Thofe  proceedings  muft  be 
taken  to  have  anodier  foundation,  viz.  an  original  in  debt,  and 
not  to  be  grounded  on  one  which  willnot  warrant  the  judgment, 
according  to  the  cafe  of  Chapman  v.  Bamardrflon,  where  an  ori-  liii.Eat.asSf 
ginal  in  trefpais  was  held  nut  to  warrant  a  declaration  in  trover. 
So  in  2  Vent*  15  J.  in  tre(pafs  the  writ  was  recited  to  be  quare 
clmtfitm  Jregit  et  herhan  ibidem  crefcetitem  conctdcavit  etr  conjumfftt^ 
but  the  declaration  had  omitted  the  claxifum  fregit :  (and  fo  has 
the  declaration  in  our  cafe)  and  for  this  fault  the  judgment  was 
arreftcd> after  a  verdift.   So  is  Cro*  El.  329.  185.     I  do  not  cite 
thcfe  cafes  (as  the  immediate  tendency  of  them  is)  fo  prove  that 
the  declaration  (hall  be  held  ill,  becaufe  it  does  not  tally  with  the 
recital  of  the  writ,  for  I  am  fenfible  the  modem  rcfblutions  arc, 
that  in  order  to  overthrow  the  proceedings,  they  muft  be  com- 
pared with  the  origmal  itfdf  upon  a  writ  of  error :  but  the  ufc  I 
would  make  of  them  is,  to  fhcw,  that  if  the  writ  and  the  decla* 
tation  do  fo  vary,  that  will  be  caufc  to  rcvcrfe  the  judgment. 
And  irom^  hence  i  prefume  an  original  in  debt  and  (refpafs  Aiall 

iievcf 
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nerer  be  taken  as  the  warrant  for  proceeding  in  debt  only,  6flce 
tbe  only  cBeGt  of  fuch  a  prefumption  will  be,  to  overthrow  thofo^ 
proceedings,  which  it  was  introduced  to  fuppott. 

But  further,  we  may  fafely  lay  all  this  afide,  and  there  is  no 
occafion  to  make  ufe  of  intendments  in  this  cafe ;  fince  it  mani- 
feftly  appears,  that  thefe  are  different  a£lions  i  for  by  the  record 
of  the  recognizance  the  principal  comes  into  court,  and  is  id  out. 
upon  ball  in  Hilary  term ;  but  the  adion  wherein  the  recoTcry 
t  304  J  is,  appears  to  be  of  Trinity  term,  for  the  placita  is  of  that  Urm^^ 
and  in  that  term  it  is  recorded*  that  the  ^nncv^^  fummoniius  Juit 
to  anfwrr  the  plaintiffs  \  fo  that  it  is  abfurd  to  fay,  the  recogni- 
zance ol  Hilary  terms  (hall  extend  to  aflions  commenced  two  terms 
after,  viz.  in  Trinity  term. 

If  therefore  thefe  are  taken  to  be  diilin£l  anions,  it  neceflkrily 
follows,  that  the  defendants,  by  becoming  bail  in  one,  made  no 
undertaking  for  the  other ;  and  though  they  would  be  liable  to 
any  recovery  in  the  aftion  to  which  they  were  bail,  yet  they  were 
not  anfwerable  in  any  a£):ion  which  muft  proceed  upon  fome 
other  foundation )  and  it  is  already  admitted  upon  this  record, 
that  the  judgment  with  which  they  are  charged,  was  in  this  col- 
lateral a^ion. 

But  even  admitting,  that  as  to  the  principal  this  declaration  i» 
debt  was  well  delivered  as  a  declaration  by  the  by,  (though  that 
cannot  be  after  the  term  wherein  bail  is  filed)  yet  what  we  infift 
upon, is,  that  as  to  us  who  are  the  bail,  the  plaintiff*  is  confined 
to  declare  according  to  the  procefs  \  for  though  there  are  two 
different  a£lions  joined  in  it,  yet  both  together  make  but  one 
ioquela^  which  cannot  be  fpltt :  it  muft  he  a  recovery  in  ijla  aSisne 
to  charge  the  bail.  And  therefore  where  the  plaintiff  has  de** 
dared  for  more  than  in  the  procefs,  that  declaration  has  been 
taken  to  be  one  delivered  by  the  by.  3  Keh^  i6.  Mich.  3  AnKm 
JBovey  v.  Whieltr^  and  So/i.  102.  And  there  is  great  reafon  why 
the  plaintiff  ffiould  not  be  allowed  to  vary  in  the  lead  as  to  the 
bail ;  for  I  would,  for  argument  fake,  fuppofe,  that  when  the 
defendant  comes  into  court,  and  finds  the  plaintiff  has  done 
wrong  in  joining  debt  and  trefpafs  together  in  the  fame  original ; 
thereupon  he  applies  to  his  friends,  and  (hews  them  the  defefl, 
how  it  is  impoffible  the  plaintiff  can  ever  fucceed  in  that  a£tion ; 
and  upon  tliat  account  he  procures  them  to  be  his  bail,  who 
would  otherwife  have  refufed  to  ftand  for  him  in  a  proper  a&ion: 
I  mud  fubmit  it,  whether  it  would  not  be  a  hardfliip  to  let  tlie 
plaintiff  charge  the  bail  by  delivering  a  declaration  in  debt  only, 
when  perhaps  he  fet  out  wrong  at  the  beginning  with  no  other 
yiew  but  by  tl^t  means  to  get  good  bail  to  his  adion.     In  Tetv. 
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52.  the  recognizance  Uras,  that  the  principal  (hotdd,  upon  eight 

days  waroingy  appear  to  an  a£iion  to  be  brought  for  fuch  a  debt, 

or  they  (the  bail)  to  pay  the  money :  the  breach  was  laid  in  not 

paying  fo  much  recovered  againft  the  principal,  without  (hewing 

it  to  be  an  adion  wherein  he  had  eight  days  warning :  and  for 

this  fault  the  court  held  it  ill ;  and  Popham  who  gave  the  rule 

faid»  that  as  to  the  plaintiff  axid  defendant  a  voluntary  appearance 

without  eight  days  warning  ihould  bind,  for  the  defendant  had 

fubmitted  to  it,  et  volenti  nonfo  injuria,  but  yet  they  could  not, 

by  any  agreement  among  themfelves,  fubje^l  the  bail  in  any 

other  method  of  proceeding  than  was  nientioned  in  the  oblige-      £  205  J 

tory  tnftrument ;  fo  that  a  voluntary  appearance  Ihould  not  bind 

them  who  became  only  anfweraUe  for  a  compulfory  one. 

3.  But  if  the  court  ihould  be  of  opinion,  that  the  recognizance 
was  well  taken  as  to  that  a£lion  whereifl  the  principal  is  coik 
demned  ;  yet  I  take  it,  that  the  bail  are  difcharged,  becaufe  the 
plaintiffs  did  not  declare  within  two  terms  after  appearance,  ac« 
cording  to  the  courfe  of  the  court,  and  as  the  13  Car.  a.  r.  2. 
requires.  This  is  the  hA  which  is  admitted  to  us,  and  it  wili 
be  no  anfwer  to  fay,  that  though  the  defendant  might  have  r6> 
fafed  the  decbration,  and  figned  a  nonpros,  yet  if  lie  accepts  it, 
all  will  be  well  enough )  becaufe  his  acceptance,  which  is  an 
eftoppel  to  himfelf,  can  never  have  that  effe£k  againft  us,  who 
are  lus  bail,  for  the  fame  reafon  that  the  a£^  of  the  bail  is  no  eftop- 
pel to  him,  according  to  the  cafe  of  Needbam  v.  Dewaivrt  in  this 
court,  Trin.  i  Geo.  rot,  399.  There  the  defendant  pleaded  mi^ 
nomer  in  abatement,  and  the  plaintiff*  replied  by  way  of  eftoppel, 
that  he  had  put  in  bail  by  the  name  in  the  declaration  ;  but  the 
court  held,  that  eftoppels  arife  againft  a  man  by  his  own  ad, 
whereas  this  was  the  z€t  of  the  bail.  So  is  Satt.  3,  and  the 
cafe  I  cited  before  out  of  Telverton^  where  a  voluntary  appearance 
was  held  to  bind  the  party,  but  not  the  bail* 

4*  The  laft  branch  of  my  exception  to  the  foundation  of  this 
fcire  facias  is  a  difcontinuance.  For  the  appearance  was  in  Hilary 
term,  (ince  which  that  adion  has  never  been  profecuted,  as  ap« 
pears  by  the  return  of  the  sertiorari,  fp  that  as  to  that  adion  the 
principal  and  bail  were  all  out  of  court,  and  that  caufe  never  regu- 
hrly  continued  in  court.  It  muft  be  obferved,  that  this  objec- 
tion in  the  manner  I  now  make  it,  muft  uke  its  rife  from  an  opi- 
nion, chat  the  proceedings  in  Trinity  term  havef  no  connexion 
with,  ordependanceupon  thofe  of  Hilary  term.  I  would  now 
confider  it  in  another  view,  by  fuppofing  them  to  be  in  the  fame 
aflion,  fo  as  to  put  it  both  ways,  either  they  were,  or  they  were 
not;  if  they  were,  even  then  there  is  a  difcontinuance  between 
Hilary  2nd  Triniiy  term*    If  they  were  not,  then  the  firft  caufe 

has 
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iafi  never  j)cenprorecuteds  and  at  to  the  fecondi  tbetiulatrsat 
liabk  in  that  collateral  action :  fo  that  taking  it  either  way,  k 
will  appeiTy  lias  fcirt  f ados  iQ&  iffiied  wkboiita  proper  faunda- 


To  recapitulate  the  fabftaiKe  of  what  I  hare  ofiered.  Firft, 
ve  fay  the  prinoipal  was  never  regularly  in  court>  and  coafe- 
quendy  the  rocognisance  was  void.  But  if  he  was  well  brought 
into  eourt,  and  the  recognizance  well  taken ;  yet  it  will  sot  ful>> 
jeft  cheibsil  10  that  afiion  wherein  the  piaindfis  have  recovered. 
^nd  if  it  will  extend  fo  far,  yet  it  appears,  the  declaration  was 
notddivesod  in  time»  nor  that  canfie  ever  regularly  continued  in 
r  2^5  1  court.  But  if  the  court  Chouldhe  of  cpinion,  this  writ  is  good 
in  point  of  foundation,  yet  then  we  fay  it  is  defeftive  in  point  of 
fcim.  The  breach  is  not  well  affigned,  for  die  reafons  I  befoie 
Aientioned*  And  lafUy  though  none  of  thefe  points  fiioiild  be 
with  us,  yet  the  variances  axe  fatal.  And  theiefore  I  pray,  die 
award  of  execncion  may  be  xeverfed* 

Rteve  contra.  As  to  the  exception  to  the  breach ;  we  have 
aOigned  it  in  the  words  of  tlie  cozidition,  which  are,  that  he  Oiatt 
tender  himfelf  in  e^cecuthne  judicii.  And  though  I  muft  admit  the 
inftances  put,  where  this  Condition  may  be  pecformed  by  a  rmdcr 
which  may  not  be  in  execution  of  die  judgment  i  yet  no  cafe  can 
be  ihewn,  where  the  plaintiff  is  obliged  to  al%n  the  breach  b 
tege  as  to  exclude  all  the  diflFerent  ways  which  may  be  conftmod 
^  performance  within  the  intent,  though  not  within  the  letter, 
in  fuch  a  cafe  the  party  muft  come  and  excufe  himfelf,  and  the 
law,  in  favour  of  him  vi'ho  perhaps  has  complied  as  far  aa  was  in 
liis  power,  will  allow  that  excufe.  A  condition  to  rCrenfeoflF  is 
peiformed  by  leafe  and  releafe;  but  yet  it  was  never  alleged,  that 
(he  party  did  not  make  a  releafe,  but  only  that  he  did  not  re- in* 
feoff}  and^if  he  did  make  a  releafe,  that  muft  be  (hewn  on  the 
jOther  fide.  The  precedents  arc  as  this  writ  is.  Co.  Eta.  6 16. 
OgicinaBr.2^^^  297. 

As  to  the  variances,  I  (hall  not  enter  Into  any  debate  whecber 
diey  are  material  or  not ;  but  what  I  rely  upon  is*  that  thqf  ought 
CO  have  demanded  oyer  and  taken  advantage  below.    Now  it  is  too 

.late^  for  the  recognizance  is  not  properly  before  the  court,  juid 
tiiey  ought  not  to  have  brought  it  up.  And  as  to  what  is  faud  as 
to  the  effe£b  of  ifi  nuUo  eft  trratum^  I  take  it  in  this  place  to  be  a 

^  demurrer  to  this  part,  which  is  immaterially  afligned.  I  believe 
a  deed  or  a  bond  was  never  fent  for  up  by  a  certiwwri  in  order  to 
n(Qgn  variances  between  them  and  the  decbration,  but  the  proper 
way  to  have  adrantage  of  ihofe  variances  is  {o  pray  eyr.    lSi% 

recognizance 
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recognizance  is  in  the  fame  reafon  with  the  bond  or  the  deed,  for 
it  is  the  fpecialty  upon  which  the  a&ion  is  grounded. 

As  to  the  other  objeAions,  which  go  to  the  judgment  in  the 
original  a£lion :  the  anfwer  I  giYe  them  is,  that  the£b  defendant 
cannot  afiign  that  for  error,  for  the  bail  can  ai&gn  no  matter 
which  lies  properlj  in  the  mouth  of  the  piincipa] :  &cj  alone»  or 
hj  joining  with  the  principal,  cannot  hare  error  of  that  jud^ 
meat.  They  cannot  aiTign  that  no  ca^as  iflued  againft  the  prin- 
cipal, I  Feat.  38.  And  this  anfwer  will  fenre  for  the  oisjcaiois 
that  the  declaration  was  not  delivered  in  time ;  for  they  are  fo  far 
from  having  a  power  to  aifign  that  for  error,  that  in  a  Ftni.  143* 
it  was  held,  they  could  not  (b  much  as  plead  it  to  the  fdrtfatius*  [  2^7  ] 
And  every  body  know$,  that  even  matter  which  is  pleadable  to  . 
xhtjdre  facias y  as  a  releafe,  cannot  be  taken  advantage  of  after 
judgment  in  fcirt  facias,  no  not  by  audita  querela.  F.  N.  B. 
104,  !• 

Strange  replied.  Our  pleading  over  can  never  cure  a  defe£l  in 
in  their  afiigning  the  breach.  In  i  Sid.  184.  in  trefpais  the 
piointiffhad  not  alleged  a  pofleflion,  and  it  was  held,  Not  guilty 
did  not  cure  it*  So  in  Butt*s  cafe,  7  Co.  it  ts  faid,  pleading  over 
ihall  in  feme  caies  help  a  defe£l  in  point  of  form,  but  in  no  cafe  a 
defe£^  in  point  of  fubftance*  This  cafe  of  a  recognizance  difiers. 
from  that  of  a  bond,  one  is  a  matter  of  record,  and  the  other  m 
pau^  and  it  may  as  well  be  brought  up  as  the  original  is.  But  whe- 
tlier  it  was  pfoper  to  fend  for  it  or  not,  is  not  now  the  queftion, 
fince  they  have  admitted  the  h&  to  be  as  we  have  alleged  it,  and 
then  put  it  in  judgment,  whether  upon  that  ftate  of  the  oafe  it 
be  error  in  point  of  law  or  not*  It  is  as  infuiHcient  to  afiign  the; 
breach  in  the  words,  as  it  is  to  plead  performance,  which  may  be 
ill.  Lat.  16.  The  covenant  was  to  deliver  all  his  money^  and 
held  not  fufficlent  to  plead  he  had  delivered  all.  The  general  an- 
fwer, that  the  bail  ihall  not  impeach  the  judgment  againft  the 
principal,  will  not  go  to  my  fecond  obgefiion ;  for  there  I  do  not 
difpute  the  validity  of  tlie  proceedings  as  betwem  the  parties, 
but  only  hifift  they  are  not  binding  as  to  the  bath  As  in  the 
cafe  in  Tehterton  the  bail  did  not  overthrow  the  judgment  for  want 
of  eight  days  warning,  but  only  made  ufe  of  that  objeAion  to 
excufe  themCelves,  without  impeaching  the  proceedings  jicpoc/  the 
pincipaU 

'  C.  J,  Some  of  the  exceptions  would  hold,  if  the  party  did  not 

eeme  too  late;  and  others,  if  they  came  out  of  the  month  of  the 

principal*     But  as  they  lie  under  both  thofe  difadvantages,  in 

coming  too  late,  and  from  an  improper  perfon ;  I  think  they  can 

.liavc  no  weight  in  this  cafe.    The  objection  to  the  breach  ftrikes 

at 
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«t  the  recognisance  itfelf,  which  b  indeed  but  oddly  penUb!.  U 
ihould  iK>t  have  been  fo  ftrait,  for  courts  of  juilice  ought  to  uis 
foch  as  vrill  anfwer  the  effed  of  the  plaintiff's  demand.  Tbc 
cffefi  wiilbe  anfweredby  a  render,  though  not  in  cxecuticne  ju£' 
cii,  provided  the  party  be  liable  to  be  fo» 

The  others  indtned  to  affirm.  But  it  was  put  off  to  another 
day,  when  Seijeant  Branthwayte  pro  quei^  in  errore^  argued,  that 
the  breach  is  not  well  afligned,  becaufe  they  charge  us  with  not 
doing  an  a£i,  which  can  only  be  the  zQt  of  the  plaindflFin  die 
ajiion  (f.  e*)  the  having  him  in  execution  of  the  judgment.  Fcr 
all  we  can  do,  is  to  furrender  him,  fo  as  the  other  may  have  him 
in  execution ;  but  to  furrender  him  in  execution  is  not  in  our 
[  208  ]  power.  I  agree  it  is  a  general  rule,  that  the  breach  may  be  af> 
figned  in  the  words  of  the  condition ;  but  it  is  with  this  -esccptioD, 
which  goes  to  our  cafe,  that  where  the  natural  performance 
of  that  condition  is  what  the  words  themfelves  do  not  im- 
port, there  you  muft  leave  the  words,  and  go  to  that  which 
amounts  to  a  perfonnance  within  the  intent  of  the  condition.  A 
pleader  is  to  go  according  to  the  operation  of  law,  and  not  the 
words  of  a  deed.  The  grant  of  one  jointenant  to  another  muft  be 
pleaded  as  a  releafe.  2  Saund*  97.  As  to  the  precedents,  tbef 
were  as  much  in  favour  of  the  cafe  of  Cbetiej  v.  Wtod  in  &/i. 
659.  as  they  are  in  this  cafe,  but  yet  they  had  no  influence  upon 
the  court,  becaufe  they  faid  they  were  againft  law. 

As  to  the  variances,  they  were  fo  fully  preft  upon  tbc  former 
argument,  that  I  ihall  not  meddle  with  them ;  nor  indeed  is  there 
any  occafion,  for  I  do  not  find  |t,  is  fo  much  as  pretended,  that 
there  are  any  ways  to  be  folved.  But  the  only  tiling  I  (hall  apply 
myfelf  to  is,  to  prove  that  we  are  not  too  late  to  luve  advantage 
of  them,  which  was  obje£led  to  us.  I  agree,  no  variance  can 
be  afligned  between  the  bond  and  the  declaration,  upon  a  writ  of 
error ;  and  the  reafon  is,  becaufe  in  judgment  of  law  the  bond 
which  was  once  in  court  is  delivered  out  again  to  the  party  at 
the  end  of  the  term.  But  that  leafon  has  no  place  in  the  cafe  of 
a  record,  which  always  remains  ia  court.  This  court  fends  to 
inferior  courts  for  their  records,  and  will  adjudge  upon  them, 
though  the  party  might  have  had  the  fame  advantage  below.  A 
man  below  may  have  oyer  of  an  original  upon  which  the  farf 
facias  is  built.  And  for  the  point,  that  he  was  not  too  late,  he 
cited  Telv.  218.     Hob.  4.     2  Cro.  331. 

Reeve  contra.  After  zjcire  feci  returned,  the  party  cannot  haic 
advantage  of  what  might  have  been  pleaded.  Saii,  262,  164. 
There  is  no  difference  between  a  record  and  a  matter  infaist  vhere 
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it  IS  not  part  of  the  fame  record,  as  this  recognisance  is  not. 
1 1  //•  4.  47.  b.  I  Roll.  Abr*  760.  The  defendants  might 
hare  had  a  writ  of  error  tarn  in  redditione  jtidicii  quam  in  adjudica* 
ttone  executionis'y  and  if  upon  a  common  writ  of  error  the  fame 
advantage  might  be  had,  what  occafion  was  there  to  provide  a 
fpecial  one  ?  And  this  difiPers  widely  from  the  cafe  of  an  original, 
for  that  is  only  part  of  the  procefs :  but  this  is  like  a  note  or  a 
bond,  the  ground  and  caufe  of  the  a£tion« 

C.  J.  At  prefent  this  recognizance  is  no  part  of  the  record* 
The  defendant  by  praying  oyer^  might  have  made  it  fo  9  and  if 
the  court  below  had  denied  oyery  (which  by  the  way  they  did)  he 
would  have  had  the  fame  advantage  on  a  bill  of  exceptions.  I  am 
forry  thofe  who  were  concerned  below  had  not  the  courage  to  dd  r  ^^n  1 
it|  for  hj  this  means  we  are  now  to  affirm  a  judgment,  which  if  ^ 

all  the  parts  of  it  were  properly  before  us,  we  fhould  be  bound  to 
reverfe,  and  by  this  artifice  the  juilice  of  this  court  is  eluded. 
Powjs  J.  accord^. 

Eyre  J.  In  Trevivian  v.  Lawrence  [a)  (which  I  was  counfel  in)  (,)  $Mod.  155, 
the  judgment  on  which  the  fcire  facias  was  brought^  was  really  Saik*  276.  3 
of  another  term  than  the  recital  mentioned  j  and  the  court  held,  *^^'  '^'£?®^ 
we  could  have  no  advantage  of  it  after  ?l  fcire  feci.  Raym.  1036, 

.  X03S.  s.  c. 

Adjoumatur^  to  look  into  the  cafe  in  iTth*  And  the  laft  day  of 
the  term  the  Chief  Juftice  faid,  they  had  perufcd  the  record, 

which  is  Irin,^  Jac.  i.  rot.  305.  and  nothing  is  entered  there,  j 

but  the  award  of  execution,  with  a  mark  in  the  margin,  that  a  1 

writ  of  error   was  allowed ;  and  whether  the  judgment  was  1 

fetched  up  by  a  certiorari^  or  by  a  fpecial  writ  of  error,  does  not 
appear  in  the  jeport  (but  they  inclined  it  was  by  the  latter)  h 
that  cafe  was  of  fmall  authority.  The  judgment  of  C.  B.  was 
affirmed. 


Vol.  I. 
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6  Gcorgii  Regis.       In  B.  R. 

Sir  John  Pratt,  Knt.  Lord  Chief  Juftce. 
Sir  Littleton  Powys,  Knt.  ^ 

Sir  Robert  Eyre,  Knt.  IjHfi^ca. 

Sir  John  Fortefcue  Aland,  Knt.     ^ 
Nicholas  Lechmere  Efquire^  Attorney  Gencrd 
Sir  William  Thompfon,  Knt.  Solicitor  General. 

Memorandum ;    The  Lord  C.  J.  Pratt  was  abfcntall 
this  term,  being  ill  of  an  ague  and  fever. 


Leighton  verfus  Leighton. 

Officer  examin-  Tf/'^^^^  niovcd,  that  the  keeper  of  Fccords  and  6nc^ 
ed  as  to  condition  ^^  in  com^  Monmouth  might  attend  the  trial  at  bar  with  fomcot 
butnotfublbncc  the  original  records,  to  anfwer  an  objeftion,  that  had  been  road: 
upon  a  former  trial,  that  all  the  records  were  worn  out  and  obli- 
terated. Sed  per  curiam y  We  never  do  it :  you  may  have  a  rule 
for  copies.  And  though  the  officer  cannot  be  examined  as  to  the 
matter  of  a  record,  yet  he  may  give  evidence  of  the  condition  of 
them  in  general,  without  producing  them,  and  that  wiU  aalVa 
your  purpofe  as  well. 

Haffers  cafe. 
C  an  ] 

M^damus  t#  J^AZAKERLET  moved  for  a  mandamus  to  be  dircadPJ 

reimburfe  fut-  J^  tlie  jufticcs  of  peace  of  the  county  of  Chejler^  commaiKiir^ 

▼eyor  of  high-  ^^^^  ^^  ^^^  ^  ^^^^^  ^^  reimburfe   one  Hapl  the  money  hekii 

*^'^''  expended  as  furveyor  of  the  highways.     And  ic  was  granted. 
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Afplin  and  Gray. 

nER  curiam^  If  the  declaration  be  delivered  fo  early  in  term,  Pnftice, 
-^  that  the  defendant  has  eight  days  in  that  term,  he  cannot 
move  to  change  the  venue  the  next  term. 


Harvey  verfus  Porter. 

nE  R  curiam.  If  on  an  old  ifitie  notice  of  trial  be  given  before  Whatii tteztt*i 
-*     the  firft  day  in  full  term,  it  is  fufficient ;  and  it  need  not  be  noticeoftria^ 
given  before  the  efibin  day  (i). 


(i)   Bo^£  V.  Roje,  pofi.   1164.     Chapman t  Barnes  291.     See  al(b 
cQMira  and  that  the  practice  is  alio    Imp.  FraB,  K,  B^  309. 
citntra  in   C,   B.     Fide  dale  v. 


Between  the   PariOies  of  RatclifTe   Culy  aud  Exall  in  Civi^. 

Coventry. 

UP  O  N  an  order  for  removal  of  a  widow  and  her  two  chlh  AQot4ertoc<»ii 
drcn  from  Exall  to  RatcUffe  Culy,  it  appeared,  that  fomc  mon  intent  u 
time  fince  one  A.  B.  was  hired  and  fcrvcd  for  a  year  in  the  parifh  •°^;^  ^ 
of  R.  C.  and  gained  no  other  fettlement  before  his  death,  there-  145"  No  134 
fore  the  jufticcs  adjudge  the  wife  and  her  children  to  be  fettled  in  ••  C. 
R.  C  and  fend  them  thither  as  to  the  fettlement  of  the  huC« 
band. 

Reeve  moved  to  quafli  the  order,  becaufe  a  married  man  gains 
no  fettlement  by  any  hiring  or  fervice ;  and  likewife  becaufe  the 
children  are  called  A^r  children  and  notA/V.  Sed  per  curiam.  We 
never  make  intendments  to  deftroy  an  order,  and  it  does  not  ap- 
pear he  was  married  at  the  time  of  the  hiring,  and  if  he  wss 
married  during  the  fervice,  that  will  not  prevem  his  fettlement- 
And  as  to  the  children,  we  muft  intend  them  to  be  h/s  by  hery  till 
the  contrary  appears  ;  and  that  they  are  fo  is  implicitly  averretl  in 
the  adjudication  of  the  childrens  being  fettled  with  him ;  for  that 
they  cquld  not  be,  if  they  were  her  children  by  a  former  huiband^ 
fo  we  muft  take  them  to  be  his.     Order  confirmed. 
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Palgrave  verf,  Windliam. 

^^^^^Cafe  lies  by  an  •^  A  S  E  by  the  plaintittas  admimftrator  of  J.  S.  againd  the 
,^^:_yJl  *^'?"ji'VT.,.nr  V^  defendant  as  bailiff  of  the  liberty  of  the  duchy  of  Lancafierj 

^-^vT/^z    againft  the  bailiff  ,>"-*  .  /-     .  r     •  j  •  i  /      ir    i      "^ 

/f/f,.%a/./h.  ^^  ^  xi^^^x.y  for  for  exccutuig  2.  ficn  facias y  and  removing  the  goods  off  the  pre- 
exccuring  a/,  miffes  before  the  landlord  was  paid  his  year's  rent,  purfuant  to 
{hi\^!"ffthf  ^'*«  ^^^"^^  ^  Ann.c.  17.  The  general  iffue  pleaded,  verdia 
premifl'es  before  and  judgment  ^n?  y«^r*,  a  writ  of  error  brought,  and  thegcm;tal 
the  landlord  was  errors  afligned. 

paid   a  year'i  "^ 

rent. '  Upon 

S  Ann.c.  17,  Torke  pro  quer^  in  errore^  made  three  points  :  i.  Whether  up- 

Liu.  Ent.  46.  Qjj  j^jg  ftjitute  any  adion  lies  againft  the  officer.  2.  Admitting 
Vin.  Abr.'  ?s7.  ^^  docs,  whether  in  this  cafe  the  plaintiff  has  difclofed  fufficicni 
fi'  I.  matter  to  maintain  an  a£tion.     And  3.  Whether  it  will  lie  for 

an  adminiftrator. 

I.  The  firft  point  depends  upon  the  words  of  the  ftatute, 
which  are,  "  That  no  goods  (hall  be  liable  to  be  taken  by  virtue 
**  of  any  execution,  unlefs  the  party,  at  whofe  fuit  the  execu- 
'*  tion  is  fued  out,  fhall  before  the  removal  of  fuch  goods  from 
*«  off  the  premiffes,  pay  to  the  landlord  or  his  bailiff  one  year's 
"  rent  (if  due),  andthefheriffor  other  officer  is  impowered  and 
.**  required  to. levy  and  pay  tlie  plaintiff  as  well  the  money  io 
«*  paid  for  rent,  as  the  execution  money." 

Upon  this  it  is  plain,  tliat  tlie  plaintiff  in  the  a£lion,  and  no: 
the  officer,  is  tlic  perfon  who  is  to  be  accountable  to  the  landlord; 
and  if  he  does  not  pay  tlie  rent,  the  landlord  will  have  his  remedy 
againft  him.  But  what  is  all  this  to  the  officer  ?  He  is  to  exe- 
cute the  King's  writ  in  the  ordinary  manner,  with  this  only  dif- 
ference, that  if  the  glaintiff  pays  tlid  rent,  tlien  he  muft  go  far- 
ther, and  levy  that  as  well  as  the  execution  money  \  but  if  it  be 
not  paid  (as  in  this  cafe  it  appears  it  was  not)  then  the  payment 
being  in  the  nature  of  a  condition  precedent,  the  officer  was  not 
obliged  to  go  out  of  his  way,  and  confequtntly  there  were  no 
laches  whereon  to  found  an  atlion. 

'  He  Aould allege       2.  But  if  an  adion  will  lie  againft  the  offu:er,  yet  I  apprehend 

wli?  of^"/  h  *    ^^^^  plaintiff  has  not  difclofed  fufficient  matter  to  maimaij^ne,  no, 

helped  by  vcr     not  even  to  have  obliged  the  plaintiff  in  the  a£lion,  to  pay  the 

^^*  rent  -,  for  here  is  no  notice  or  demand  alleged,  and  as  this  is  a 

matter  which  lies  only  in  the  knowledge  of  the  landlord,  he  ought 

to  do  the  firft  aft,  by  giving  notice.     I  Roll,  Abr.  462*  fl*  i^- 

Hch.  51.     A//cyn  24.      I  Su//f,   12.     In  a  quantum  mnuit^  you 

always  aver  notice. 

a  ft 
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* 
It  ^11  be  faid,  that  there  is  notice  to  the  officer,  but  I  take 
tliat  to  be  as  none,  for  no  body  will  fay  the  officer  was  bound  ^ 

to  pay  the  money  himfclf ;  and  as  to  the  verdift,  it  is  true,  that 
will  help  what  is  alledged,  but  can  never  add  any  new  fa£l:  not 
mentioned  in  the  declaration.     Balk.  364. 

3*  This  a£lion  lies  not  for  an  adminiftrator.  For  the  gtt  of 
this  aftion  is  either  the  non-payment  of  the  rent,  or  the  tort  in 
removing  the  goods.  If  the  firft,  then  I  fay  the  officer  is  not 
bound  to  pay  the  money.  If  the  fecond,  then  this  being  a  per-* 
fonal  tort,  an  adminiftrator  can  maintain  no  adiion  for  it.  The 
inteftata  had  no  particular  intcrcft  in  the  goods  (as  the  plaintiff 
in  the  execution  after  payment  of  the  rent  would  have)  but  this 
is  an  adion  arifing  merely  ex  deliBo.  At  common  law  before  the 
ftatute  de  bonis  afportatis  in  vita  teflatoris,  it  is  certain  an  admini- 
ftrator could  have  no  fuch  aftion  ;  and  I  take  it,  that  ftatute  has 
never  yet  been  extended  fo  far  as  this  cafe.  In  the  cafes  of 
ejedmcnt,  ward^  and  quare  impedit^  there  was  an  intereft  veftcd 
before  tlie  death  of  the  teftator,  of  which  diere  is  none  in  this 
cafe. 

.  Branthnvajte  Serjeant  contra.  The  mifchicf  intended  to  be  re- 
medied by  this  ftatute  was,  the  fraud  which  tenants  committed, 
in  fetting  up  a  ftiam  execution  to  defeat  the  landlord  of  bis  rent  j 
and  therefore  it  ought  to  have  a  liberal  conftruftion.  The  words 
are  prohibitory,  that  the  goods  ftiall  not  be  removed ;  and  there- 
fore as  the  officer  had  notice,  he  ftiould  have  ftopped  his  hand 
till  the  money  was  paid,  and  not  have  removed  the  goods,  to 
evade  the  ftatute.  And  it  would  have  been  a  good  return,  for 
him  to  fay,  that  he  had  fcized  the  goods,  but  could  not  proceed 
to  expofe  them  to  falc,  for  that  the  landlord  had  demanded  a 
year's  rent  purfuant  to  this  ftatute,  which  the  plaintiff  was  not 
tlierc  ready  to  pay. 

As  to  the  want  of  alleging  a  demand  upon  the  plaintiff  in  the 
a£lion,  that  is  not  the  gii  of  this  fuit,  it  is  the  tort  in  removing 
the  goods  \  and  there  being  notice  to  the  officer,  his  proceeding 
after  is  a  wrong  to  us,  for  which  he  is  anfwerable.  But  furely 
after  a  verdift,  every  thing  neceflary  to  make  this  an  offisnce, 
X0u(l  be  fuppofed  to  have  been  proved. 

As  to  our  fui/ig  as  adminiftrator,  there  are  cafes  ftronger  than 
this.  The  difference  is  in  aftions  by  and  agaiiiji  an  adminiftra- 
tor. This  is  not  a  wrong  to  the  perfon,  but  to  the  eftate  of  the 
inteftate.  Upon  the  ftatute  of  £.  6.  an  aftion  lies  by  but  not  ft£.6.  cij* 
flgai/ijt  an  executor,  for  not  fetting  out  of  tithes,  i  5irf.  S8. 
407.     1  Fertt.^o,    In  4  Mod.  403.  an  executor  maintained  an 

0^3  ad^ion 
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a£lion  for  a  falfe  return.  Here  the  inteftate  bad  an  intereil  m 
the  goods ;  they  were  a  pledge  for  his  rent,  but  are  now  loll. 
This  was  over-ruled  In  C.  B, 

Torke  replied.  In  the  cafe  of  tithes  there  is  an  intereft  veftcd, 
and  that  in  4  Mod.  was  after  execution,  where  the  iheri£F  having 
the  money  in  his  hands,  was  liable  to  an  a£tion  of  debt.  Cro^ 
^^''*  539*  ^^^  Jonfs  173.  the  better  opinion  16,  that  upon 
mefne  procefs  fuch  an  a£lion  is  not  maintainable.  In  that  cafe 
too  the  debt  was  abfolutcly  loft,  but  here  the  landlord  or  his  ad- 
miniftrator  may  ftill  fue  the  tenant  for  his  rent. 

Potvys  J.  held  the  adion  lay  againft  the  oflScer  for  the  tort, 
and  that  though  notice  is  requifite  (i),  yet  the  want  of  alleging 
it,  is  helped  by  the  verdid.  And  that  the  removal  of  the  goods 
was  a  wrong  to  the  eftate  of  the  inteftate,  for  which  his  admini- 
ftrator  might  maintain  an  adion.  Ei  per  Eyre  J.  As  the  officer 
had  notice,  that  is  enough  to  fubjcft  him  (2),  though  It  docs 
not  amount  to  a  demand  of  the  money  of  the  plaintiff  in  the  ex- 
ecution ;  which,  though  the  ftatute  is  filenc,  yet  upon  the  reafon 
of  the  thing  I  take  to  be  neceflary.  Executors  and  adminiftra- 
^tors  may  fue  for  an  efcape,  and  here  the  inteftate  had  an  in- 
tereft, for  which  his  adminiftrator  may  bring  an  adion.  To 
which  Forte/cue  J.  agreed.  And  the  judgment  of  C  J?.  was 
affirmed* 

JV,  B»  I  was  counfel  in  this  caufe  as  an  aftiftant  to  a  Serjeant 
in  C  B»  and  took  another  exception,  that  there  was  no 
fuch  ftatute  as  the  plaintifFhad  declared  upon,  fur  he  fets  out 
with  one  made  at  the  Parliament  begun  and  holden  8  July 
8  Ann.  when  it  was  in  7th  of  that  Queen.  But  the  coun 
held,  that  the  faj^ing  afterwards  contra  formam  Jlatutt  in  en 
cafu  edit*  et  provij*  had  fet  the  matter  at  large :  and  then  it 
being  a  publick.acl,  they  were  bound  to  take  notice  of  it. 
And  the  plaintiff  was  not  prejudiced  by  the  miftake. 

(i)    JVaring  v.  Dezvhrryy  amte         (2)  Fide  6  Com,  Dig,  tit  Rint, 
97.  S.  P.  (D.  8  )   and  Hencbet  v.  Kimfjtn^ 

a  }ri!/,  140. 

WegerflofFe  end  Keene. 

Theiemaybfa  A  CTION  upon  the  cafe  upon  the  cuftom  of  merchants 
ptrtija  accept-  jf-^  brought  by  the  perfon  to  whom  a  foreign  bill  of  exchange 
czcLm/t.  *  *'    **  ^^^  payable,  againft  the  acceptor.     And  the  declaration  lets 

'  fonb, 
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forth,  that  one  James  Collet ^  being  a  merchant  rending  at 
Chr'ifiiana  in  Norway^  according  to  the  cuftom  of  merchants 
drew  his  firft  bill  of  exchange  upon  the  defendant,  requefting 
him  to  pay  the  plaintiff  fuch  firft  bill  (hi^fecond  not  being  paid) 
of  127/.  i8x»  4^.  which  bill  was  afterwards,  viz.  9  December^ 
17 17,  (hewn  to  the  defendant,  who  accepted  to  pay  100/.  part 
thereof,  upon  the  8th  day  of^  February  following,  by  virtue  r  21c  1 
whereof  he  became  chargeable,  et  in  cotiftdetatione  inde  etfdem  die  ^ 
et  anno  ultimo  fupradiiiis  fiiper  fe  ajfumpfit,  to  pay  the  fame  on  the 
faid  8  th  day  of  February  tunc  prox*  fequentem^  which  he  has  not 
done  according  to  his  undertaking.  There  is  likewife  a  count 
for  monies  had  and  received,  and  an  injimul  computajfent.  The 
defendant  as  to  thofe  two  counts  pleads  non  ajfumpfit^  and  as  to 
the  count  upon  the  bill,  he  pleads,  that  the  faid  James  Collet 
drew  another  bill  for  1 00  /.  only,  wherein  he  countermands  the 
payment  of  the  odd  27  /•  18  s.  j\d.  by  virtue  whereof  the  defend- 
ant paid  the  ioo/«  in  fatisfadion  of  the  firft  bill,  and  the  plain- 
tiff accordingly  received  it  in  fatisfa£tion.  The  plain  tiff /ro/^j////o 
tliat  the  defendant  did  not  pay  it  in  fatisfa£lion ;  for  plea  faith, 
that  he  never  received  it  in  fatisfa£lion.  And  to  this  replication 
the  defendant  demurs* 

Strange  pro  defendente.  I  fliall  not  trouble  the  court  with  an 
exception  which  has  formerly  been  taken  to  thefe  replications, 
that  the  payment  in  fatisfaftion  being  admitted,  the  traverfe  of  ^ 
the  acceptance  is  immaterial ;  for  I  am  fenfible,  it  has  been  ad- 
judged to  be  well  enough  in  the  cafe  of  Toung  v.  Ruddle^  Salk. 
627.  and  of  Hawhjbaw  v.  Rawlings  in  this  court,  Hil.  3d  of  his 
prefent  Majefty,  upon  this  ground,  that  there  can  be  no  payment 
iu  fatisfa£tion,  without  an  acceptance  in  fatisfadion  ;  and  there- 
fore a  traverfe  of  the  acceptance  is  an  argumentative  denial  of 
the  payment ;  for  if  the  plaintiff  did  not  accept  it  in  fatisfa£iion^ 
the  confequence  of  that  is,  that  it  was  not  paid  in  fatisfa£lion. 

Laying  therefore  the  plea  and  replication  afide,  I  fhall  take 
up  the  cafe  as  it  ftands  upon  the  declaration,  and  upon  that  offer 
feme  things  diftindly,  both  as  to  the  matter,  and  as  to  the  man** 
ner  of  it. 

As  to  the  matter  of  it,  the  cafe  is  no  more  than  this ;  the  per- 
fon  to  whom  a  foreign  bill  of  exchange  is  made  payable,  brings 
his  aflion  againft  the  drawee,  upon  a  partial  acceptance  for  fo 
much  of  it  as  he  undertook  to  pay,  and  counts  upon  the  cuftom 
of  merchants. 

.  %■" 

The  fingle  point  which  will  arife  upon  this  cafe  is,  whether  a 
partial  acceptance  be  good  or  not  within  the  cuftom  of  mer^ 
0^4  chants. 
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chants*  And  I  {hall  endeavour  to  prove,  that  this  acceptance  is 
a  void  acceptance,  and  confequentiy  the  plaintiff  has  no  caufe  of 
a^on. 

That  I  may  not  he  niTfunderftood  when  I  call  this  a  void  ac- 
ceptance, I  would  premife,  that  1  do  not  mean,  it  is  fo  abfolutely 
Toid  as  to  exclude  any  remedy  ag:)inft  the  acceptor,  for  I  mull 
adroit,  that  this  acceptance  will  create  a  contrail  bctxveen  the 
parties,  upon  which  an  a£iion  upon  the  cafe  would  have  laid. 
[  ai6  ]  But  what  I  (hall  infill  upon  is,  that  this  is  a  void  acceptance 
within  the  cuftom  of  merchants,  upon  which  the  plaintiff  has 
founded  his  cafe ;  and  if  it  be  void  within  the  cuftom  of  mer- 
chants, then,  whatever  effect  it  would  have  as  a* private  contract 
between  tlic  parties,  will  be  a  matter  foreign  to  the  prefent  quef- 
tibn,  in  as  much  as  the  plaintiff  has  not  relied  on  it  as  fuch,  but 
has  brought  his  acUon  upon  the  cuftom. 

1  have  inquired  into  the  praftice  of  merchants  in  this  cafe, 
but  have  not  been  able  to  get  any  certain  account  of  this  matter. 
The  true  reafon  of  which  I  apprehend  to  be,  that  it  is  a  cafe 
which  fcldom  or  never  happens  amongft  merchants,  for  they  ho- 
nour one  another^s  bills,  though  there  are  no  effc£ls  df  the 
draper's  in  their  hands;  and  they  would  efteem  it  the  grcnteft 
blemith  tlir.t  could  be  caft  upon  them,  if  their  correipond'^nt 
fliould  once  rcfufe  to  anfwcr  their  bills  any  further  than  tliey  had 
effe£lb  in  his  hands. 

What  account  I  have  received,  I  fliall  fubmit  to  the  court. 
Some  arc  of  opinion,  that  an  acceptance  for  part  is  an  acceptance 
for  the  whole,  in  as  much  as  it  deprives  the  party  of  tlic  benefit 
of  protefting,  and  fo  reforting  back  to  the  drawer.  Bat  I  appre* 
hend  there  is  no  reafon  at  all  for  this.  To  fay  that  becaufe  com- 
monly 1  man  docs  honour  another's  bill  beyond  what  effefts  he 
has  in  his  hands,  that  therefore  he  muft  do  it,  is  a  ftrangc  con- 
clufion..  For  fuppofe  he  has  but  20/.  of  the  drawer's  in  his 
hands,  and. is  bound  to  anfwer  a  bill  for  fo  much ;  it  would  be 
highly  unreafonable,  that  in  cafe  the  other  ihould  draw  for 
10,000/.  this  man  muft  either  pay  the  whole,  or  fubje£l  him- 
felf  to  an  action  for  non-performance  of  the  coiidition. 

But  if  tliis  notion  (hould  prevail,  that  an  acceptance  for  part  is 
an  acceptance  for  the  whole,  yet  as  on  the  one  hand  it  charges 
the  acceptor  with  the  intire  fum,  fo  on  the  other  hand  it  dif- 
ch  uges  him  of  this  a£lion.  For  then  there  can  be  no  colour  to 
fplit  the  demand  into  two  aftions,  but  the  plaintiff,  in  declaring 
loT  part  ought  to  ihcw,  that  the  reft  is  fatisfied.     Sali.  6$. 

Others 
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Others  are  of  opinion,  that  the  party  ought  not  to  have  taken 
this  acceptance,  but  protefted  the  bill  as  tor  the  whole,  and  feiit 
for  another  to  the  value  of  what  the  drawee  would  anfwen 
This  likcwife  makes  for  the  acceptor  the  defendant. 


I  am  informed  indeed,  there  is  one  gentleman  docs  attend  to  VWe  peth  t« 
fay,  that  this  matter  has  happened  in  his  own  experience ;  but  ^''^^"^f  Coiak 
he,  by  what  I  find,  is  alone  in  that  opinion,  and  perhaps  may 
not  have  confidered  theconfequenccs  of  it. 


45a. 


As  there  is  this  diverfity  of  opinions  upon  a  matter  which  fcl-     T  2iT  J 
iom  or  never  comes  in  praftice,  I  {hall  take  it  upon  the  reafon 
of  the  thing,  with  a  view  likewife  to  the  many  inconveniences 
which  will  follow  as  a  confequence  of  eftablifliing  this  partial  ac- 
ceptance. 

The  better  to  come  at  this,  it  may  not  be  improper  to  ftate 
the  mcthock  of  tranfafting  thcfe  affairs.  When  the  party  to 
whom  a  bill  of  exchange  is  made  payable  receives  it,  he  imme- 
diately applies  to  the  drawee  to  get  his  acceptance :  if  he  accepts 
it,  nothing  farther  is  done  till  the  day  of  payment,  and  then  if 
it  be  paid  the  matter  is  at  an  end.  But  if  the  drawee  will  not 
accept  it,  then  the  party  is  to  proteft^the  bill,  and  fend  back  the 
proteft  by  the  next  poft.  When  the  time  of  payment  comes,  he 
tenders  the  bill  again,  and  then  the  drawee  may  either  pay  it  or 
refufe  it:  if  he  refufes  it,  then  there  is  a  fccond  proteft  for  non-pay- 
ment, and  the  bill  itfelf  is  returned.  And  fo  it  is  if  he  accepts  it,  and 
afterwards  refufes  to  pay  it.  From  all  this  I  would  infer,  that  there 
can  be  no  partial  proteft  for  non-acceptance,  which  as  I  am  in- 
formed is  a  proteft  not  in  the  memory  of  any  but  one  of  the  no- 
taries publick.  The  words  of  all  protefts  are,  /  exhibiled  ike  ori^ 
ginal  bill  to  the  perfzn  to  ivhcm  direBed^  and  demanded  his  acceptance 
thereof.  Now  an  acceptance  of  part  is  not  an  acceptance  thvrccj\ 
no  more  than  payment  of  part  is  a  payment  of  the  whole.  There 
is  a  book  which  goes  by  the  name  of  Advice  concerning  bills  of  ex-^ 
change f  and  is  efteemed  amongft  thofe  who  are  mcft  converfant 
in  thefe  affairs.  And  infoL  33.  of  that  book  it  is  faid,  that  no- 
thing but  an  acceptance  to  ^2.^  fecundum  tenotem  bilhe  can  deprive 
the  party  of  the  benefit  of  a  proteft.  And  \nfoL  16.  of  the  fame 
book  he  puts  the  cafe  of  a  bill  drawn  on  A.  and  B,  who  are  not 
joint  traders,  and  an  acceptance  by  one  only :  this  fays  lie  goes 
for  notliing,  and  the  party  muft  proteft  the  bill  as  in  cafe  of  no 
acceptance.  Thefe  are  the  words  of  the  book :  and  by  putting 
the  cife  of  two  who  are  not  joint-traders,  I  fiiould  apprehend  he 
means,  that  each  being  charged  with  a  moiety,  the  acceptance  of 
one  is  but  an  acceptance  to  pay  a  moiety,  which  is  but  a  partial 
acceptance,  and  therefore  void :  and  tlais  is  explained  by  tlie  cafe 

of 
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of  Pinbuy  v.  Hal/y  Sail.  1 26,  where  one  joint  trader  accepted  a 
billy  and  it  was  held  to  be  the  acceptance  of  botli,  becaufe  bodi 
were  equally  liable  to  pay  the  whole.  And  to  tliis  purpofe  like- 
wile,  is  Moiloy  de  Jure  Mariiimo  in  the  chapter  concerning  bills 
of  exchange. 

If  there  can  be  no  proteft  for  non-acceptance  of  part,  I  woald 
conGder  how  the  cafe  would  ftand  in  regard  to  allowing  this  par- 
tial acceptance :  the  natural  and  plain  confequence  of  that  vill 
be,  to  put  it  in  the  power  of  the  drawee,  to  defeat  the  other  of 
the  benefit  of  protefting  a  bill  for  10,000/.  by  liis  acceptance  to 
r  218  }  pay  one  penny  only;  for  this  I  would  fubmit,  that  if  the  party 
tmiy  take  fuch  an  acceptance,  he  muji  take  it :  if  it  will  be  good, 
he  cannot  refufe  it,  for  it  is  not  at  his  eledion  to  charge  the 
drawer  but  upon  the  otlier's  default ;  the  drawee  is  the  perfon 
he  mud  fir  ft  re  fort  to,  and  if  he  refufes,  then  and  not  till  then, 
is  there  a  proper  remedy  againft  the  drawer;  and  therefore  in 
tlie  adion  againft  the  drawer  the  plaintiff  muft  (hew  a  proteft, 
which  is  an  endeavour  to  receive  the  moqey  of  the  drawee. 

But  even  admitting  there  may  be  a  partial  proteft  for  non-ac- 
ccptance,  yet  the  inconveniences  which  will  follow  of  courfe  are 
fo  great,  that  I  hope  it  (hall  never  be  cftabliftied  by  the  judgment 
of  the  court. ' 

It  would  be  cndlefs  to  put  cafes  where  it  has  been  held,  that 
rent-charges  and  the  like  cannot  be  apportioned  ;  and  therefore 
I  ftiall  rely  entirely  upon  the  rcafon  of  the  thing,  that  in  this 
cafe  the  contrail  between  the  drawer  and  the  perfon  to  whom 
the  bill  is  payable  is  entiie  and  not  divifible.  By  this  contrad 
the  drawer  (and  confequently  the  indorfor)  fubjetJs  himfelf  to 
An  a£tion  if  the  money  be  not  paid  at  the  time :  but  though  he 
becomes  liable  to  one  a£iion,  yet  there  is  no  reafon,  that  by 
tranfadions  between  the  party  to  whom  the  bill  is  paphle,  and 
the  drawee,  to  which  he  is  not  privy,  this  contrail  (hould  be 
branched  out  into  fcveral  aflions,  which  will  unavoidably  be  the 
cafe  of  every  partial  acceptance:  for  I  do  not  apprehend  how 
this  can  be  reduced  to  one  aftion  by  refufing  this  partial  ac- 
ceptance, and  protefting  for  tlie  whole ;  becaufe  (as  I  obfencd 
before)  if  the  party  may  take  it,  he  muJl  take  it,  and  can  charge 
the  drawer  no  farther  than  there  is  a  default  in  the  drawee. 

As  therefore  two  a<f\ions  are  the  feweft  he  can  be  changed 
with,  I  would  beg  leave  to  inftance  how  he  may  be  charged  with 
a  great  many.  The  acceptor  will  charge  him  as  far  as  his  un- 
dertaking :  tlicn  another  for  the  honour  of  the  drawer  (as  is  ufual 

amongll 
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amongft  merchants)  may  undertake  for  another  part,  and  by  the 
fame  rcafon  a  third,  and  a  fourth,  and  no  body  can  fay  where  it 
ihall  ftop :  fo  many  different  perfons  may  accept  for  fo  many  dif- 
ferent pence,  and  every  one  of  thefe  has  his  diilin£t  remedy 
againft  the  drawer. 

This  is  too  great  an  inconvenience  to  be  got  over ;  and  it  is 
fuch  an  inconvenience  (I  mean  the  multiplicity  of  fuits)  as  the 
common  law  has  always  endeavoured  to  meet  with.  In  the  cafe 
of  Hatvtins  y»  Card^e^  Sa/k,  65.  it  was  held,  that  the  indorfee 
of  part  could  have  no  adion,  becaufe  fays  my  Lord  Chief  Juftice 
/&//,  the  drawer  having  only  fubjc£led  himfclf  to  one  aQion,  it 
cannot  be  divided  fo  as  to  fubjecl  him  to  two.  If  the  grantee  of 
a  rent-charge  le>'ies  a  fine  of  part,  the  conufee  cannot  compel  an 
attornment,  for  that  would  be  to  give  two  a£lions*again{l  the 
tenant.  So  if  a  feoffment  were  made  to  a  man  and  his  heirs  T  119  J 
with  warranty,  and  he  makes  a  feoffment  to  two,  the  warranty 
is  gone.  If  two  take  lands  jointly  with  warranty,  and  one 
makes  a  feoffment :  the  warranty  is  gone  as  to  him,  but  remains 
as  to  his  companion,  fo  as  he  may  vouch  for  a  moiety ;  and  at 
common  law  if  they  had  made  partition,  the  warranty  was  loft. 
Co.  Lift,  187.  a.  And  all  this  goes  upon  that  ground,  that  it 
being  res  inter  alios  aBa^  it  (hall  not  turn  to  the  prejudice  of  a 
third  perfon.  But  this  partial  acceptance  is  a  matter  tranfa£led 
between  mere  ftrangers  ^  and  therefore  fliall  not  hurt  the  drawer^ 
who  was  no  party  to  it.  No  aft  of  theirs,  which  would  be  pre- 
judicial to  him,  (hall  bind  him.  But  the  fubjefting  him  to  feve- 
ral  anions  will  be  a  prejudice  j  therefore  he  fhall  not  be  fubjefted 
to  feveral  aftions.  * 

The  great  benefit  arifing  to  the  publlck  from  thefe  bills  is,  their 
being  negotiable  and  paffing  about  as  well  as  money;  for 
every  body  is  fcnfible,  that  without  the  afliflance  of  thefe  bills  our 
trade  could  never  be  carried  on  for  want  of  fufficicnt^^^/^5  not 
.  to  mention  the  trouble  and  danger  in  returning  money,  which  is 
avoided  by  this  expedient.  It  is  this  benefit  which  the  publick 
receives  from  thefe  bills,  that  has  intitled  them  to  all  the  favour 
they  have  received,  .of  v/hich  innumerable  inftances  might  be 
given.  For  this  reafon  it  has  been  held,  that  the  bare  drawing  or 
accepting  a  bill,  makes  a  merchant  for  that  purpofe.  i  Salk.  125. 
Sho*w»  125.  2  Vent.  295.  Now  if  what  is  contended  for  on  the 
other  fide  fhould  prevail,  the  publick  will  be  deprived  of  this  great 
benefit ;  for  no  man  will  take  this  bill  as  fo  much  money  in  the 
way  of  trade,  when  he  is  to  refort  to  one  man  for  one  part,  and 
perhaps  fend  out  of  the  kingdom  for  the  other  to  a  place  where 
he  has  no  correfpondent.  In  the  cafe  of  Jocelyn  v.  Laferre  which  Fort.  tSi. 
vas  in  this  court  H\L  x  1  Ann.  rot.  214.  where  the  bill  was  to  '^  w«f-  »94« 

pay 
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pay  out  of  my  grooving  fuhjijience^  it  was  held,  that  in  regard  his 

glowing  fubiiitcncc  might  never  amount  to  the  fum  drawn  for» 

tlicreforc  this  was  not  a  bill  of  exchange  whhin  the  cuftcm  of 

merchants,  for  no  body  would  take  it  upon  fuch  a  comingcncj. 

And  the   cafes   of  promifibry  notes  fince  the  ftatute  have  gone 

S4.R«?m.  136s.  upon  the  fame  reafon.     Smith  v.  Boheme^  Mich^  i  Geo.  in  B*  i?« 

'59^-   ^J^'     which    was  to  pay    fnofiey  or  furrender   a  man  to  prifon*     Aad 

Citld  8  UoA.      ^hc  cafe  of  jfpplcby  v.  BiJdle^  in  B.  R.  Hil.  3  Geo.  which  was  to 

5^3*  4-  r^yy^  w//f^^  to  A.  if  I  do  not  pay  fo  much  to  B,  and  both  thefc  were 

Vin.2<jo.pr  16.  jj^i^  j^Qj  ^Q  ^^  within  the  ftatute,  upon  that  only  reafon  that  they 

!».  ^  pi.  r.  272.  ^^•11 

were  not  negotiable. 

Another  inconvenience  which  naturally  occurs  upon  this  occa- 
Con  is,  that  the  drawee  will  inlift  to  have  the  whole  bill  dcliFercd 
up,  when  hi  pays  but  a  part  only.  For  according  to  the  authors 
f  220  ].  who  treat  of  this  fubjedt  he  can  never  charge  the  drawer,  when 
they  come  to  make  up  their  accounts,  with  more  than  he  has 
vouchers  for  under  the  hand  of  the  drawer.  In  Lex  Mercaima 
274,  it  is  f A  id,  that  if  the  bill  be  loft,  the  drawee  cannot  juftify 
the  payment,  though  he  has  a  letter  of  advice.  And  this  refutes 
all  the  expedients  of  indorfing  part,  or  giving  a  fpecial  receipt  for 
fo  much,  becaufe  in  neither  of  thofe  cafes  will  the  drawee  have 
any  authority  to  produce  under  the  hand  of  the  drawer.  If  the 
drawer  then  refufes  to  allow  what  the  other  has  paid,  his  only 
retnedy  will  be  to  bring  his  aftion  ;  and  how  he  will  be  able  to 
maintain  it  upon  the  cuftom  of  merchants,  I  muft  confefs  myfelf 
at  a  lofs  to  find  out,  for  he  will  want  the  neceflary  evidence  to 
maintain  fuch  an  aclion,  which  is  the  bill  itfelf  that  was  drawq 
upon  him. 

If  this  then  will  be  the  cafe,  where  he  pays  the  jnoney  without 
taking  up  the  bill  -,  I  muft  contend  that  by  all  the  rules  of  pru- 
dence and  jufticc  he  may  infift  to  have  the  whole  bill  delivered  up 
to  him,  wiicn  he  only  pays  part  of  it  according  to  his  accept* 
ance. 

Suppofing  him  then  In  pofleflion  of  the  whole  bill,  I  would 
confider  in  what  a  condition  we  have  left  the  party  to  whom  it 
was  made  payable.  He  muft  be  fuppofcd  to  have  advanced  a 
confidcration  adequate  to  the  whole  fum,  and  confeqaently  isin 
juftice  intitled  to  his  whole  money  of  fomebody  or  other.  It  T^iil 
be  fiiid,  that  be  may  get  what  he  can  of  the  drawee,  and  then  go 
back  t6  the  drawer  for  the  refidue.  It  is  true  he  may  do  fo,  and 
the  drawer  may  be  a  man  of  fo  much  honour  as  to  pay  him  every 
farthing.  But  what  muft  he  do  when  he  finds  he  is  miftaken  in 
his  man ;  when  the  drawer  (Inftead  of  ordering  hira  the  money 
as  he  expeftcd)  (hall  tell  him,  No,  you  have  nothing  to  produce 

under 
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und<^r  my  hand,  and  if  you  have  been  fo  foolifh  as  to  deliver  up 
the  bill,  you  muft  talce  it  for  your  pains.  I  know  of  no  remedy 
in  this  cafe  but  what  would  be  worfe  than  the  difcafc,  and 
therefore  the  prttdenteft  thing  he  can  do  will  be  to  fit  down  by 
tlie  iofs« 

And  tills  will  be  fo  far  from  being  a  trick  jn  the  drawer,  that 
it  will  be  no  more  than  what  every  prudent  man  will  do.  For  if 
upon  the  report  of  what  has  been  done  he  fhould  advance  the  rcil- 
tiue  of  the  money,  yet  (till  there  is  a  bill  Handing  out  againll  him 
for  the  whole,  upon  which  bill  it  cannot  appear  he  has  paid  tlie 
money  which  the  drawee  had  left  unpaid.  And  whether  in  that 
cafe  he  would  not  afterwards  be  anfwcrable  for  the  whole,  may 
be  proper  to  be  confidered. 

I  have  now  done  with  what  I  had  to  offer  in  maintenacc  of  the 
negative  of  the  quedion  I  propofed  to  fpeak  to,  and  fhall  therefore 
proceed  to  take  notice  of  what  was  hinted  at  upon  the  former  ar-    f  22f  1 
argumetit  in  behalf  of  the  plaintilY  in  this  cafe. 

It  was  faid  that  the  drawee  may  (and  very  often  does)  accept 
to  pay  the  money  at  a  difFerent  time  from  what  is  appointed  in 
the  bill  (i ).  I  muft  admit  he  may  do  fo,  but  furely  that  cafe  can , 
bear  no  proportion  to  this  cafe.  It  is  not  liable  to  any  of  the  in- 
conveniences I  mentioned  j  it  is  the  fame  as  if  the  bill  had  at  firil 
given  him  a  longer  time,  and  it  is  well  known  that  after  accept- 
ance a  month  or  two  will  break  no  fquares  where  the  man  is  good : 
with  this  farther,  that  amongft  merchants  fuch  an  acceptance  is 
eftecmed  a  general  acceptance  to  pay  the  money  according  to  the 
teoor  of  tlie  bill.  Befides,  Alclloy  fays,  tliat  in  fuch  a  cafe  the 
bill  muft  be  protefted,  which  cannot  be  done  inrour  cafe. 

It  was  further  urged  to  be  highly  reafonable,  that  the  drawee 
fhould  honour  the  bill  as  far  as  he  had  effecSls.  I  admit  this  to 
be  reafonable,  and  perhaps  it  would  not  have  been  impofiiblc  for  • 
the  plaintiff  to  have  declared  in  fuch  a  manner,  as  to  have  charged 
the  defendant  to  the  amount  of  his  acceptance  :  but  we  are  here 
upon  the  cuftom  of  merchants,  and  whatever  might  be  reafonable 
in  cafe  of  private  property,  will  ceafe  to  be  io^  when  it  ap- 
pears to  be  pregnant  of  fo  many  inconveniences  to  the  publick  as 
I  have  mentioned.  And  if  the  plaintiff  has  it  in  liis  power  to 
frame  a  cafe  wherein  he  may  do  himfelf  juftice,  that  makes  the 
argijirent  ftronger  againft  fuffering  him  to  break  in  upon  the  pub- 
lick  convenience  for  his  private  benefit.     The  policy  of  the  law 


(i)  ^tf/i<r  v.  At'w9%dy  II  Mod.  190.  acc. 
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!s,  rather  to  let  one  man  fufFer,  than  to  introduce  a  general  in« 
convenience :  but  here  we  are  to  be  led  into  tlic  greateft  incon- 
veniences, even  in  a  cafe  where  there  is  no  danger  of  the  party's 
fuffering  in  the  lead ;  for  he  has  a  remedy,  which  ftands  clear 
of  all  thefe  inconveniences,  and  there  will  be  no  harm  in  leaving 
him  to  that« 

It  was  faid,  that  if  the  drawer  (who  is  fuppofed  to  know  what 
effects  he  has  in  the  other's  hands)  by  drawing  for  more,  fubjeds 
himfclf  to  feveral  aftions,  it  is  his  oWri  fault.  The  anfwcr  :o 
this  is,  that  the  very  drawing  for  more,  deftroys  the  prefumption 
that  he  knew  how  accounts  flood.  But  amongft  merchants,  as 
I  obfcr^'cd  before,  that  is  not  the  cafe,  for  they  often  honour 
one  another's  bill;  where  there  are  no  effedts  at  all. 

But  even  admitting  the  drawer  does  not  ftand  altogether  ckaf 
of  this  objeftion,  yet  ftill  this  may  be  the  cafe  of  one  who  can- 
not be  fuppofed  to  know  how  the  accounts  flood  between  the 
drawer  and  tlic  drawee  :  for  it  may  happen  this  bill  may  be  in- 
dorfed,  and  then  the  indorfor  is  to  be  charged  in  the  fame  man- 
r  t22  1  ^^^  ^^  ^^^^  drawer.  The  indorfor  will  be  liable  to  feveral  anions, 
though  he  is  no  ways  privy  to  any  of  the  tranfa£iions  between 
the  indorfee  and  the  drawee. 

Upon  breaking  the  cafe  upon  tlic  former  argument  a  diflferencc 
was  taken  between  the  cafe  of  the  acceptor  and  that  of  any  other 
perfon :  that  Iy  fhould  not  come  and  difcharge  himfelf  againft 
his  own  acceptance,  whatever  the  other  might  have  done  as  to 
rcfufing  this  partial  acceptance.  If  this  was  his  cafe  only,  it 
rhight  be  reafcnable  to  extend  this  acceptance  as  far  as  it  will  go ; 
but  the  hardfhip  is,  that  what  is  law  in  his  cafe,  muft  likewife 
be  law  in  the  cafe  of  the  drawer  and  indorfor;  fo  that  here  arc 
two  innocent  perfons  who  are  to  be  involved  in  the  fame  corc- 
*  mon  fate ;  and  that  is  never  to  be  fullered,  efpeciaJly  when  the 
drawee  may  be  charged  in  another  name,  which  will  not  affcdl 
the  drawer  or  indorfor. 

But  if  this  partial  acceptance  fhould  be  thought  good  within 
the  cuftom  of  merchants  :  yet  the  plaintiff  can  never  recover  in 
lliis  aftion,  -in  regard  to  the  manner  in  which  he  has  declared. 

My  firft  exception  is,  that  the  plaintiff  by  his  own  fhewing 
has  brought  his  aftion  too  foon.  This  is  a  declaration  of  laft  Mi- 
chaehnas  term,  and  the  acceptance  is  laid  to  be  the  pth  of  Drcfinhr 
1717,  to  pay  upon  the  8th  ol  Fehruarj  following,  in  confidcra- 
tion  whereof  he  did  the  fame  day  and  year  lafl  mentioned,  which 
was  the  8tli  of  February  1 7 1 7i  promife  to  pay  the  money  on  the 

8ih 
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8th  day  of  February  tunc  proximo  fequtr^.  Now  there  muft,  of 
ncceflity,  be  the  intervention  of  a  whole  year  between  the  8th 
of  February  iTlTy  and  the  8th  day  of  February  following:  and 
then  the  cafe  is  no  more,  than  that  the  plaintiff  complains,  that 
the  defendant,  on  the  23d  of  OElober^  had  not  paid  him  a  funi 
of  money,  which,  of  his  own  Chewing,  was  not  to  become  due 
till  the  8th  of  February  following.  If  it  were  neceffary  to  cite 
cafes  in  maintenance  of  thb  exception,  there  are  i  Sid,  373, 
I  Vent.  135. 

Another  exception  is,  that  the  plaintiff  has  not  alleged  any 
requefl  before  bringing  the  adion,  which  he  ought  to  have  done ; 
for  the  merchant  who  accepts  is  eafy  to  be  found,  but  the  party 
to  whom  the  bill  is  made  payable  may  only  be  a  traveller  to 
whom  the  other  cannot  refort  to  pay  the  money.  And  this 
differs  from  the  cafe  of  a  bond,  for  there  it  is  for  the  benefit  of 
the  obligor  to  fave  the  penalty,  fo  there  needs  no  rcqueft  to  him 
to  do  an  aft  for  his  oyrn  benefit.  It  will  be  faid,  that  the  aftion 
is  a  rcqueft  ;  butif  it  be,  ftill  it  recurs  to  that  queftion,  whether 
a  lequeft  at  the  time  of  bringing  the  aftion  is  fufficient.  And 
it  is  plainly  not  fo,  for  then  it  is  a  requcft  to  pay  the  money  four  t  213  J 
months  before  it  became  due* 

lihall  trouble  your  Lordfhip  with  but  a  word  more,  and  it  is 
this,  the  bill  runs,  Pay  this  my  firft  bill  my  fecond  uot  beitig  paid^ 
and  therefore  I  muft  fubmit  it,  whether  they  ought  not  to  have 
averred,  that  the  fecond  was  unpaid.  Indeed  in  the  cafe  of 
EaJ{  \.  Efjingtony  Saik.  1 30.  it  was  held  well  after  a  verdi£l(2% 
becaufe  if  the  fecond  was  paid,  the  jury  could  not  find  ajfum^tt 
as  to  the  firft :  he  was  not  to  pay  the  firft  unlefs  the  fecond  was 
unpaid,  fo  the  jury  finding  him  bound  to  pay  the  firft,  that  is  an  . 
argumentative  finding  the  fecond  unpaid-  But  the  court  iji  that 
cafe  inclined,  it  would  have  been  ill  upon  a  demurrer. 

It  will  be  faid,  that  this  fliould  have  been  (hewn  for  caufc  of 
demurrer.     But  this   exception  goes  to  the  caufe  of  adlion  itfclf, 
and  may  as  well  be  taken  advantage  of  upon  a  geneial  demurrer, 
as  the  want  of  fetting  out  an  attornment  was  in  the  cafe  of  Long  ^^^  ,q^ 
V.  Buckeridge. 

The  whole  both  with  relation  to  the  matter  and  the  manner  of 
this  declaration  may  be  reduced  to  this  dilemma  :  either  this  par- 
tial acceptance  is  good,  or  it  is  not.     If  it  is  good,  yet  the  plain- 


(2)  Held  well  after  judgment  by  default.     Stmrkc  v.  Cb^c/ematt^ 
CarSb,  509, 
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ti or  lias  come  too  foon,  without  alleging  what  is  ncccflaiy  to  make 
out  hb  cafe,  and  confequendy  can  never  tecoyer  in  this  a£lion. 
If  it  is  not  good,  tliat  alone  willJbe  fulEcieut  to  intitle  us  to  judg- 
ment for  the  defendant. 

Heeve  contra.  I  am  no  otherwife  prepared  to  argue  Ais 
caufe,  than  by  acquainting  the  court,  that  a  gentleman  has  often 
attendend,  to  inform  you,  tliat  it  is  pradicable  to  protell  a  bill 
£br  non-acceptance  of  part,  and  then  refort  back  to  the  drawer. 
As  to  the  inconveniences  which  are  urged,  tliey  arc  as  great  of 
our  fide  upon  account  of  death  or  afts  of  bankruptcy.  The 
drawee  is  not  prejudiced  ;  and  as  to  the  drawer,  if  part  is  paid, 
bis  debt  is  fo  much  leilened,  which  is  a  benefit  to  him. 

As  to  tlie  firft  objeGion  to  the  declaration,  that  we  hare  brought 
our  zQXon  too  foon  :  it  runs,  in  pradicF  offavum  diem  Fchr.  tunc 
pr*ixlmcf£qiuntcm  \  fo  to  fupport  the  declaration  you  will  reject 
f-rcx'imc Jequtntcmj  and  then  it  (lands  as  a  promife  to  pay  in  iv- 
hruary  1717.  and  the  adion  is  in  Oclober  following. 

2.  No  requcft  was  necefTary,  for  upon  tlie  acceptance  a  duty 
arifcs,  and  tliis  is  not  a  collateral  promife. 

r  224  1  3*  ^''  ^^^  defendant  had  paid  the  fecond  bill,  he  fhould  hare 
pleaded  tliat  matter  in  his  difcharge  :  and  as  to  die  cafe  of  Eafi  t. 
Efhigtony  that  was  againft  the  drawer  upon  the  firft  contra^,  but 
this  againft  the  acceptor  upon  a  new  contra£fc. 

Slrarcexc^Wti.  as  X.O  pradiEFy  it  does  not  make  the  fentencc  in- 
conllaciit  with  proxime  fsquentem  \  for  it  is  common  to  call  the 
fame  day  in  a  different  year,  the  fame  day  generally :  and  here  it  is 
RO  more  than  that  the  party  promifes  on  8  February  in  one  y^ar  to 
pay  upon  the  fame  day  in  anodier  year  :  and  where  a  thing  is 
Salk.  324*  grammatically  right,  the  court  will  never  rejed  it,  as  was'held  in 
the  cafe  of  W^att  v.  Aland  in  B.  R.  Trin*  2  Ann. 

They  (hould  have  fliewn  the  fecond  bill  unpaid,  for  it  is  in  tie 
nature  of  a  condition  precedent  to  their  having  any  right  to  this 
adion.  As  to  the  requeft,  no  debt  arifes  upon  the  acceptance, 
for  an  indebitatus  ajumpjit  will  not  lie  upon  a  bSl  ©f  exchange. 
&2/i.  125. 

Fyivy  J.  Either  party  might  have  refafed  this  partial  accept- 
ance, and  they  were  at  the  fame  liberty  to  take  it :  neither  could 
force  the  other  to  it,  but  if  both  agree,  yolenti  non  Jit  injuria. 
The  drawer  trufts  all  to  the  difcretion  of  the  perfon  to  whom  he 
gives  the  bill,  and  if  that  perfon  leads  him  into  inconrcnicnces, 
who  can  help  it  ? 

£jn 
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Eyre  J-     I  think  th^  declaration  is  well  enough ;  wc  will  re-  Where  1  bil 
jeS  proxime  fequentemi  and  then  all  is  right  (3) :  there  is  no  dif-^^^**    ^^ 
ference  between  the  cafe  of  the  drawer  and  the  acceptor,  for  if  mt  being  fsid, 
he  pays  either  of  the  bills,  the  drawer  is  not  liable.    Acceptance  **^."*°  .°"J  ^ 

r'./»^ii        i*.ro.  t         maintained  on 

of  one  IS  fo  of  both,  though  m  fact  it  amounts  to  no  more  than  the  firft  withont 
an  acceptance  to  pay  the  contents  of  one  of  them,  and  payment  averring  the 
of  one  is  a  difcharge  o(  both :  fo  that  the  averment  that  the  mo-  •^"^*«*°F"- 
ney  was  not  paid  upon  the  firft,  goes  to  the  fecond  a]fo«     I 
fearched,  but  could  not  find  the  record,  of  Emft  v.  Effington  \  and 
by  my  notes  I  find  it  went  off  immediately  upon  the  anfwer, 
that  the  verdi£fc  had  cured  it.     The  precedents  are  as  thb  decla- 
ration.    Vi4Uan  Ent.  3 !•  67. 

Fcriefcue  J.  I  think  there  is  a  difference  between  the  cafe  of 
the  drawer  and  acceptor,  for  the  drawer  is  bound  to  pay  all,  the 
drawing  being  an  a^ual  promife ;  but  the  acceptor  is  bound  to 
pay  but  one,  and  no  a£lion  can  be  maintained  but  upon  the  very 
note  which  he  accepts.  There  b  another  anfwer  to  the  ob- 
je^ion,  that  the  a£tion  is  brought  too  foon  ^  and  that  is,  that 
the  plaintiff  needed  not  fet  out  any  promife  at  all.  10  ^.  3. 
Sfa/k  V.  Cheefeman^  Salk*  128.  Carth*  509.  Lowthery»  Conjers, 
^hich  was  upon  a  promiffory  note,  and  they  had  left  out  fuperje  [  225  ] 
€tjfum^tt^  and  yet  it  was  held  well  enough,  for  the  law  raifes  a  in  count  upon  gj|  ^  r  ^^ 
promife.     And  this  is  likewifc  an  anfwer  to  the  want  of  rcqueft.  »»  acceptance. 

In  Molloj  and  the  other  books  there  is  a  whole  paragraph  about  !^w!^f"eed^not 
the  partial  acceptance  of  a  bill  of  exchange,  and  they  allow  it  to  be  laid.  /^. 
be  good.     So  judgment  was  given  for  the  plaintiff.  '^^* 


(3)  ^^  5  ^•«»-  ^i-   ^t.  PleadiT^  (C.  iS.)    p.  353:     Hiyman 


V. 


Domlnus  Rex  verf.  Tucker. 

rORKE  moved  to  quad  the  return  of  a  refcous  of  two  per*  Nenfunt  hventi 
fons,  bccaufeit  is  only  faid,  faid,  that  they  could  not  after-  «  no  good  return 
wards  be  found,  without  faying  nee  eerum  aliquis.    Cro.  Jac»  419.  "^^^^i^uu, 
3  Bul/I.  200.  I  RolL  Ahr.  802.  Mich.  11  Ann.  Davis  v.  Fuller^  Fort.  361.  S.C. 
where  the  return  to  a  fcire  facias  againft  three  was,  nonfunt  in* 
v^r/^generally,  and  held  ill.     3  Cro,  50. 

Damall  Serjeant  contra.  All  the  precedents  In  Off.  Br.  are 
thus,  a  A>^.  341,  436.  Nichilhabent.  ExaBinon  comparuer^. 
Nulla  habent  bona.  Scd  pfr  curiam^  The  difference  lies  between 
the  affirmative  and  the  negative.  Etfemhle  this  return  is  ill.  Sed 
tuijwrnaiur.     And  Paf.  6  Ceo.  the  return  quaflied. 

Vol.  I.  R 
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Ducifia  Hamilton  vtrf.  Incledon. 


In  miJirucrdU^ 
&c.  is  fufficient 


f^     TT*  RROR  of  a  judgment  ki  C  B,  in  an  a£lion  upon  the 
%sc.  IS  luiuticnt   P^  cafe  upon  feveral  promifcs,  verdi£t  pro  quer\  and  general 

ina£kion$agaiaft  ^^^,^5  affigned. 
peers.  * 

Recital  of  a  writ  Strange  pro  quer^  in  errore.  A  peer  (and  confequcntly  a  peertfs) 
not  to  be  axsacd  cannot  be  attached,  but  (hould  be  brought  in  by  fummons; 
ivhereas  this  declaration  runs,  that  the  duchefs  attachiatafmt  ad 
refpondendum.  Sed  per  curiam^  Whether  that  be  right  or  wTong 
is  not  material ;  'for  if  it  be  wrong,  yet  according  to  the  modem 
refolutions  you  cannot  reverfe  a  judgment  by  the  recital  oitht 
writ,  but  muft  bring  the  very  proccfs  itfelf  before  the  court. 

a.  The  duchefs  is  put  in  ,mifericordia  generally,  which  ought 
not  to  be;  the  ftatute  of  JV/a^/;/i  Chart  a  y  c.  14.  appoints  ^i;;^  ^ 
mitej  et  harones  «#«  amercientur  nift  per  pares  fuoSy  et  non  nifi  Jtcior 
dum  modum  deli5fi.  But  though  it  fzysper  pares  fuoSy  yet  I  admit 
that  long  ufage  has  veiled  that  power  in  the  judges  of  the  King's 
courts,  who  are  to  be  looked  on  zs  pares  quoad  boc.  The  amerce- 
ments of  the  nobility  are  now  reduced  to  a  certainty ;  a  Duke  ic  /. 
and  an  Earl  or  other  Baron  5  /.  And  as  to  what  may  be  (aid,  that 
here  is  an  faTr.  which  implies  an  amercement  according  to  hw.  To 
tliat  I  anfwer,  that  then  there  is  no  diilin^^ion  made  between  the 
amercements  of  Peers  and  common  perfons,  which  Mr.  Seldm 
in  his  treatife  of  Baronage  fays  ought  to  be,  for  his  words  arc, 
*<  That  in  cafe  of  amercements  of  Barons  of  Parliament  upon  noo- 
••  fuits  or  other  judgments  ending  in  mi/ericordia,  there  is  a  fpc- 
^<  cial  courfe  both  for  the  fum  and  the  way  of  afcertaining  it, 
**  which  differs  from  the  amercements  of  common  perfons."  And 
then  he  goes  on  and  gives  you  the  roll  in  Edward  the  Second's 
time,  where  a  writ  was  direfted  to  the  juftices^ir  C  B.  that  they 
fliould  not  amerce  the  abbot  of  Crow/and  tanquam  baro^  for  that 
he  held  not  per  barcniam.  Now  there  was  no  need  of  this,  if  he 
might  be  generally  amerced.  And  ray  Lord  Coke^  t,  Injl.  aS. 
fays,  -if  a  nobleman,  and  a  common  perfon  join  in  an  adHon, 
they  (hall  be  feverally  amerced,  the  nobleman  at  100/.  and  th« 
common  perfon  according  to  the  ftatutc.  So  is  J5r«.  Amercemr^t 
a.  Sed  per  curiam^  It  is  the  conftant  way,  to  fay  in  mi/ericerdsj, 
i^c.  which  implies  every  thing,  and  we  cannot  overium  the  pic« 
cedents*    Judgment  affirmed. 


[  226  ] 
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Beacon  verf.  Peck. 

TH  E  plamtifF  took  out  an  fJegit^  and  by  virtue  thereof  levied  J^.^««  ^e  *  «* 
part  of  the  debt  upon  the  goods,  and  after  a  nicbU  returned  to'thrundi,  ** 
as  to  the  lands^  fues  out  a  capioj  ad  fatlsfaciendum^  and  arrefts  there  may  be  a 
the  body  of  the  defendant.  ^''/r  ^'  ^ 

It  was  moved  to  qua(h  the  capias  ad  fatisfacitndum^  becaufe  the  29  H.  6.  4.  hi 
plaintiff  by  taking  out  an  elegit^  had  waived  any  other  execution.  Dy-i^s.  b.  i^ 
And  for  this  all  the  old  cafes  were  cited.     But   the  court  held  AbJ.'^ii'Ji^'lh 
the  capias  ad  fatisfactendum  was  regular,  for  there  being  am-  %  tnft.  39  s. 
^-i^// retuined  as  to  the  lands,  the  elegit  was  but  in  the  nature  of  a  i^'n'^g^'k. 
common  fieri  faciasy  upon  which  if  the  part  be  levied,  the  plain- Hob. '56'/  ^' 
tiff*  may  afterwards  have  a  capias  ad  fatisfactendum.    The  elediion  23  H.  4.  x.  b^  . 
is  not  compleat,  unlefs  the  plaintiff  has  fome  benefit  from  tlie 
land ;  for  the  taking  out  the  writ  is  not  an  a£lual  ele£^ion,  but 
only  in  order  to  an  eleAion ;  and  if  there  be  no  lands,  there  is 
nodiing  to  chufe,  and  confequently  no  elediion  (i)» 

■    ■  ■         ■ '  ■  ■       ■  ■    1      ■      ■       ..■—■■,...■■ 

(l)  Lemci^er  v.  Fielder^  2  Ld.  Rjym.  1451.  S.  P. 

Stibbs  i/erf.  Clough*  [  2lj  ] 

Trin.  5  Geo.  rot.  368* 

DEBT  u^oiia  bond,  conditioned  to  perform  articles,  which  Thcbttaehmuft 
upon  the  plea  appear  to  be  an  agreement,  that  the  plaintiff  |^*^*  cwnan* 
(hall  furniih  the  defendant  with  ale  and  beer  to  be  fold  in  his  and  where  a  deed 
houfe  at  fuch  prices,  and  that  he  fhould  take  it  of  no  body  elfe,  is  pleaded  the 
but  might  be  at  liberty  to  take  any  other  liquors  (malt  liquors  ^^^y^^f^^^'r 
only  excepted)  :  and  what  fhould  not  be  paid  for  at  breaking  up  in  the  deed,  bui 
the  trade,  and  were  undrawn,  (hould  be  taken  back.     And  then  ^^^  fctitout 
the  defendant  pleads  performance.     The  plaintiff  replies,  that  by  ^^^  ^^' 
the  fame  articles  it  was  further  agreed,  that  what  fhould  be 
drawn  ihould  be  paid. for,-  and  that  there  Was  fuch  a  quantity  of 
liquors  unpaid  for.     Demurrer  inde ;  and 

Tarh  pro  defendente.  By  the  breach  it  doet  not  appear  the  li« 
quors  unpaid  for  were  malt  liquors ;  and  as  odier  forts  are  men^ 
tionedy  the  plaintiff  fhould  have  been  more  particular^  efpecially 
in  the  cafe  of  a  bond^  where  he  is  to  fubje£fc  the  defendant  to  a 
penalty. 

Et  per  curiam^  The  replication  is  likewife  ill,  for'the  plaintiff 
can  only  allege  qcw  matter  in  the  articles  by  fetting  them  out 

R   a  upoa 
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zo  Mod.  3t77.  upon  •yir.  The  cafe  of  the  African  Company  v.  Mafin  via  2 
bondy  conditioned,  reciting  that  the  defendant  was  their  receiver 
at  Brlftol^  if  therefore  he  do  well  and  truly  account  for  all  fums 
by  him  received,  then  the  bond  to  be  void  :  the  breach  was,  that 
he  received  fo  much  money,  and  did  not  account  for  it ;  and  be- 
caufe  it  appeared  by  the  recital  in  the  condition,  to  be  only  about 
tranfadions  of  a  particular  nature,  the  general  aflignment 
of  the  breach  was  held  ill.  So  is  iSaund.  411.  Judicium  fn 
defendente. 


Peek  verf.  Com*  Carlior. 

Bond  of  refisna*  T^  E  B  T  on  bond,  conditioned  to  refign  a  benefice.     And 
tion  good.  I  J  the  court  refufed  to  let  the  defendant's  counfel  argue  the 

validity  of  fuch  bonds,  they  having  been  fo  often  eftabliihed, 
even  in  a  court  of  equity.  And  alfo  where  the  condition  is  ge- 
neral, and  not  barely  to  refign  to  a  particular  perfon  ( l)*  2  Chan* 
Rfp.  398.     2  Keb.  446.      1  Sid.  387.     Huit.  1 1 1. 


(1)  Jobues  V.  Lawrence t  2  Cro. 
249.  274.  Bahimppn  v.  Ji^ooilt 
IF,  Jon.  220.  3  Cro.  180.  S.  C. 
Wai/on  v.  Baker 9  7",  Rnjm,  175. 
Grahme  v.  Grabme,  1  P^ern.  131. 
Deerfion  v.  Sandys,  ib.  41 1.  Hii- 
liard  V.  Sia/^Ieton,  I  Eq.  Ah,  86. 
fl.  3,  Grt^  V.  Hrjkfthy  Amb,  260. 
acc.  B'tjhop  o/Lwdm  v.  Ffytcbr^ 
Dom.  Proc.  May  1783.  Centra ^  of- 
fentientey  Ld.  fhurlow  C.  but  con- 


trary to  the  opinion  of  the  Judges. 
But  in  Bagfyauo  v.  Bofeky^  4  Term 
Rep.  78.  a  bond  given  to  the  pa- 
tron by  the  incumbent  to  rt&ga  if 
he  did  not  refide«  wa»  held  good ; 
and  in  Partridge  y.  fFbiJfon,  where 
the  bond  was  conditioned  to  re- 
fign for  the  patron's  foa  to  be 
prefented,  B.  R.  gave  jodgineat 
lor  the  pUintiff.  4  Jaik  Ref.  359. 


Gyfe  verf,  Ellis, 
f  228  ]  ^  -^ 

COVENANT    that  the  defendant,    his  heirs  and  affignj, 
(hall  every  year  during  the  term  plant  eight  crab  ftocks,  and 
th(  original        the  brcaeh  is,  that  the  defendant  fuch  a  year  neglected  to  do  it. 

Jftffec,  the 

t^^wdto^iSligul  Wearg  ohjc&cdy  that  the  breach  fliould  have  been  in  the  dlf- 
jund^ive,  that  neither  he  nor  his  adigns  did  it.  Piatu.  199. 
Cro.  EL  348.  Brigd.  46.  A.  covenanted,  that  he,  his  exe- 
cutors or  affigns,  would  do  fuch  an  ad,  and  the  breach  was,  dial 
tlic  executor  did  not  do  it,  without  taking  notice  of  the  tefbtor, 

and 
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and  held  ill*     And  the  difference  is  between  doing  a  thing  /o  a 
man  and  his  afligns,  and  ^y  a  man  and  his  afligns  ( i ). 

Probyn  contra^  The  a£lion  is  againft  the  original  lefTee,  fo  diere 
can  be  no  aflignment  intended  :  we  knew  nothing  of  any ;  if 
there  be  one,  it  lies  in  their  privity,  and  therefore  they  (hould  de- 
fend themfelves  by  (hewing  one.  Tlie  cafe  in  Cra*  EL  is  not 
ml  rtmy  for  there  the  breach  was  in  the  conjun£^ive  inftead  of 
the  disjun£live,  and  that  was  the  reafon  of  its  being  held  ill. 

EtpfT  curiam^  We  mud  intend  the  eftate  continues  in  him, 
till  the  contrary  appears  ;  and  therefore  the  declaration  is  well 
enough,  being  againft  the  leffee  himfclf.  ^t  facit  per  alium 
faatperfe ;  and  therefore  if  the  afligns  have  done  it,  the  breach 
that  the  leflee  himfelf  has  not,  ifi  falfe.  There  is  as  much  ne- 
cefTity  to  fay,  an  heir  did  not  perform  the  covenant,  when  the 
adion  is  againft  the  anceftor.     Judicium  pro  quer'. 


(i)  Smith  V.  Sharp,  Salk.   139.     570.  S.  P.    But  no  deciiioD,   et 
S.  P.  Pen/or's  cafe,  3  Kib.  440.     <vid€ poft.zii. 
Scmh.  Chalouer  v.  Davis,  i  Lut'uj, 


Coleman  verf.  Earlc, 

TH  E  plaintiff's  name  was  Walter^  and  on   error  Brnnth^  jTiinelm  for 
ivayU  Serjeant  objeded,  that  one  of  the  affumpfits  was  laid  ^^^'^y^}^^ 
.      /•  J  Tw/n-  I  J  ^i:     J  •    ^-  M       JJ  aJfumHt  vitiates 

prafaf  Wtlhelmoy  and  the  damages  are  mtire.  ^.,  ,f  t^cfc  be 

no   mlliam 

Reeve  contra.  Tliere  being  no  iri//iam  mentioned  in  the  record  o»™<^*  ^•^^f «• 
before,  it  muft  be  rejcded  as  infenfihle ;  and  then  there  arc  other 
parts  of  the  count,  which  {hew  the  affumpftt  could  be  only  ro  the 
plamtiflP.     In  Roe  v.  Gatehoufi^  HiL  8  ^.  3,  Salk.  663.     5  Mod. 
30.  it  ^^fuperfe  ajfumpfity  without  faying  who,  and  held  well 
enough.     So  7W/i.  2   Jmt.  in  B.  R,   Rep.     Salk.   26.     2  Ld, 
Raym.  899.    J  Salh.  1 7.     Shere  y.  Brown,    The  declaration  run.  Ante  245. 
that  in  confideration  the  plaintiff  had  delivered  goods  to  the  de« 
fendant ;  fuperfe  ajfumpfity  to  pay  for  them  ;  without  faying  who 
promtfed  j  and  yet  this  was  taken  to  be  good  ( i).    Trin»  5  Ann.      [  229  ] 
Aborp  v.  Gojling.     In  an  aftion  againft  a  carrier  it  wab  laid,  that 
in  confideration  the  plaintiff  had  delivered  goods  to  the  defendant 
to  carry,  ipfeprad*  (the  plaintiff  inftcad  of  the  dckndvint)  fuper  fe 
ajfumpfity  and  that  was  refolved  to  be   well   enough.     Pajch.  4 


(l)  LemtMgton  V.  Taylor ,  Luhv.  2  LJ  Raym,  1155.  Fide  Silfo  Lufw, 
^35.  SjmSall  v.  Coke,  2  Keb.  235.  Lawv.  SaunderSjCro,  Elix. 
715.  R.  ace.     Glover  v.  Rogers^    914.    Noy  ^Q.  contra. 

R  3  Ann. 
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jfnn,  Affumyit  by  an  executor,  who  declared,  that  in  ccmfi- 
deratipn  the  tifiator  had  carried  goods,  he  the  defendant  promifed 
to  pay  quantum  pradi8us  Thomas  (who  was  the  executor)  defenr- 
ed  ;  and  though  he  ought  to  have  faid  quantum  the  teilator  de* 
ferved,  yet  the  count  was  adjudged  fufBcient.  If  thefe  cafes 
(houldnot  be  anfwers,  tKen  I  rely  on  16  &  17  Carm  a.  which 
cures  the  miftake  of  the  plaintiflF's  or  defendant's  name>  when 
they  are  before  rightly  mentioned  in  the  record, 

Sid  per  curiam  :  Let  us  not  pray  in  aid  of  the  ftatute,  when 
the  thing  is  well  enough  of  itfelf.  So  is  i  Mod.  42.  Salk.  24. 
I  Ld.  Raym  669,  S.  C.  And  therefore  the  judgment  muft  be 
affirmed  (a). 


(2)  S»  P.  in  a  replication.     Jmok,  7  Gm.  i.  Fort.  329, 

Aleberry  verf.  Walby,     Hil.  5  Geo,  rot.  206. 

'•^  ^^77  J;^J*J*^fJ^/  T7RROR  of  a  judgment  i/i  C.  B.  in  an  aftion  of  covenant 
w"iobi.  *  *  Pv  brought  upon  a  leafe  for  years  j  and  the  breach  affigned  in 
non-payment  of  rent :  judgment  by  default,  inquiratur  de  damp^ 
nis<  general  errors,  and  want  of  an  original,  and  returned  ac- 
cordingly :  another  original  alleged  by  defendant  of  another 
term,  and  a  certiorari  prayed^  and  one  returned  and  fet  forth  \ 
and  fome  little  variances  ;  and  in  nullo  ejt  erratum  pleaded. 

Strange  pro  quet^  in  errore.  This  is  an  a£lion  by  a  man  and  his 
wife  and  a  third  perfon,  who  is  tenant  in  common  with  the  wife, 
upon  a  leafe  at  will  made  during  the  coverture,  of  lands  which 
are  the  inheritance  of  the  wife  and  that  third  pecfon,  for  arrears 
of  rent  incurred  during  the  coverture ;  and  therefore  the  wife 
cannot  join  in  fuch  ^an  a£lion,  for  i  Sid.  224.  (he  (hall  join  in 
no  a£tion,  but  what  will  furvive  to  her,  or  her  adminiftrator  af- 
ter the  death  of  the  hulband :  now  the  hufband  is  fully  intitlcd 
to  the  rent  incurred  during  the  coverture,  and  if  Ihc  dies,  he, 
and  not  her  adminiftrator,  fball  have  thofe  arrears.  Cc.  Utt* 
351.  fl.     I  RolLAbr.  345.  H*  i. 

As  this  is  but  a  leafe  at  will,  it  is  not  within  the  ftatute  32  fl^ 
8.  r.  a8.  which  requires,  that  the  wife  fliould  be  made  a  party  to 
leafcs  of  her  land,  and  the  refervation  be  to  her  and  heirs  5  for 
that  ftatute  extends  only  to  leafes  for  life  or  years.  And  though 
the  refervation  here  be  to  her  as  well  as  to  the  reft,  yet  that  will 
make  no  difference ;  for  during  his  life,  it  is  in  the  eye  of  the 
Jaw  a  refervation  only  to  the  huftjand  \  and  they  arc  not  to  dc- 
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dare  upon  it  according  to  the  fa£t,  but  according  to  the  operation 
of  law.  If  one  jointenant  pleads,  that  the  other  concefftt  to  him, 
it  is  ill ;  for  it  (hould  have  been  pleaded  as  a  releafe,  that  being 
the  only  proper  conveyance  between  jointenants.  2  SaunJ.  gj^ 
2  Fenf.  141,  260,  266*  In  3  Lev,  290.  that  was  pleaded  as  a 
grant,  which  could  enure  only  as  a  covenant  to  (land  feifed  \  and 
it  was  held  ill.     So  is  Sa/i.  89  274.     . 

Sedper  curiam  :  The  huiband  and  wife  may,  or  may  not,  join 
in  this  a£lion  at  their  ele£lion,  as  where  a  bond  is  to  both  of 
them  (i).     4  H.  5.  6.     Cro.  Jac.  77.     Cro.  EUz.  6u 

2  Exception.    To  the  manner  wherein  the  plaintiffs  have  de-  In  coventnt  tbt 
duccd  their  title.     Under  this  head  we  are  to  lay  the  huftand  out  f^**""^"j^St^ 
of  the  cafe,  and  confider  how  the  wife  and  the  other  perfons  have  ^m^nm  di^ 
made  themfelves  out  to  be  tenants  in  common.     They  fay,  that  «i®^Mienough, 
one  James  Scrape  was  feifed  in  fee  of  the  demifcd  premiffes,  and  J^n^^tu^jj^ 
that  upon  his  death  the  fame  defcended  to  him  and  her  as  ecu-  piu£ige. 
fins  and  heirs.     Now  the  court  cannot  take  a  man  and  a  woman, 
without  more  fhewing,  to  be  co-heirs.     The  faft  I  fuppofe  is, 
that  the  mothers  of  thefe  two  were  fifters,  who  both  died  in  the 
life  of  the  anceftor,  and  fo  the  plaintiffs,  who  are  the  refpeftivc 
iiTues  of  thofc   parceners,  (land  now  in  the  place  of  their  mo- 
thers, and  claim  what  would  otherwife  have  belonged  to  them, 
in    cafe  they  had  furvived  Scrape.     But  then  in  deducing  their 
title,  they  ought  to   have  (hewn  all  this ;  for  they  muft  claim 
through  their  mothers  to  make  themfelves  heirs  to  him  that  laft 
died  feifed;  for  according  to  the  cafe  of  Cb/Z/V/^wc^rfand  P^irr,  ,  Vcalam. 
it  is  a  mediate  and  not  an  immediate  ^defcent ;  they  muft  claim 
mediante  matre*     All  the  precedents  oi  forniedons  by  coufin  and 
heir  (hew  how  he  became  fo,  and  in  Salk.  355.  it  was  held,  that 
he  who  fues  as  heir,  muft  (hew  coment  heir,  ^nd  it  is  not  fuffi- 
cient  for  him  to  fay  generally,  that  he  ia  heit« 

It  will  perhaps  be  faid,  that  this  being  an  adllon  of  covenant,  cml  3»« 
the  plaintiffs  were  not  obliged  to  fet  out  any  title,  but  might  have 
begun  generally,  quod  cum  dimiftffent.  I  admit  they  might,  and 
then  the  court  would  have  intended  they  had  a  title  to  make  this 
lea(e,  when  the  other  accepted  it.  But  when  the  plaintiffs  un- 
dertake to  fet  out  a  title,  and  fail  in  doing  it ;  there  is  no  room 
in  that  cafe  for  intendments,  for  the  court  will  never  intend  the 
plaintiffs  have  a  better  title  than  they  themfelves  rely  upon.  Every 
man  is  fuppofed  to  make  the  beft  of  his  own  cafe,  and  upon  that 

(1)  Fide  S.?.  per  Comym.C.B,     674.     FuU  alfo  2  Com,  Dig,  tit. 
ia  Jtnut  V.  Mtreditby  2  Com,  Rep.     Baron  and  Fmcy  (X)  108, 

R  4  ground 


230  Michaelmas  Term  6  Geo* 

ground  the  rule  is^  that  every  man's  plea  fhall  be  taken  moft 

ftrongly  againfthimfelf.     Plotvd.  104.  a*  202.  t.     And  in  many 

Ante  214.  Fort.  ^*^^*  ^'^^^  ^  "^*"  ^^^  unncccflarily  (hall  vitiate  his  proceedings, 

372.  as  where  he  mif-recites  a  publick  ftatute.     4  Co.  48.  a»   Plowd. 

77-  *• 

f  231  ]  Sed  per  curiam  :  The  introduftiOn  by  fctting  out  the  defcent  ia 
nothing  to  the  purpofe  here,  where  they  declare  upon  their  own 
demife,  and  therefore  there  can  be  nothing  in  that  exception* 

In  a  covenant  to      3,  The  breach  is  not  well  aiTigned :  the  covenant  b  in  the  dif* 

be^  %"**  ^  junftive,  top^yjor  caufe  to  be  paid  to  them  or  any  of  them  ;  but  as  to 

breach  *mJf  be   P^^t  of  the  time  the  breach  is  only  that  he  did  not  pay,  and  as  to 

general  Out  he  the  Other  part,  that  he  did  not  pay  to  them,  whereas  he  may 

M  not  pay.       j^^^^  Cuufcd  the  rent  to  be  paid  to  one  of  them,  which  is  a  pas 

formancc.     And  there  being  two  ways,  the  breach  ought  to  have 

been  fo  laige,  as  to  exclude  both  ways,  by  either  of, which  the 

^Ct  might  be  done.     21  Ed.  3.  29.  b.     And  fince  the  piaintifis 

have  in  one  breach  obviated  one  part  of  the  objedion,  and  in  the 

other  the  other  part ;  this  looks  as  if  they  were  confcious  to  them- 

felves  that  there  was  fome  variation  in  the  faft :  that  where  they 

fay  generally  we  did  not   pay,  yet   we  may  have  caufed  to  be 

paid  ;  and  that  where  they  charge  a  non-payment  to  all,  yet  there 

might  be  a  payment  to  one  of  ^em,  which  is  enough  within  the 

words  of  the  covenant, 

Sed  per  curiam  :  He  that  caufes  to  pay,  pays  ;  and  if  you  have 
paid  the  money  to  one  of  them,  you  may  plead  it  in  your  dif<^ 

charge.  ' 

Variance.   It        Then  I  movcd  to  quafli  the  writ  of  error,  which  defcribes  the 

iwuW  hare  been  fuit  to  be  between  the  plaintiff  and  one  John  Aleherry  alims  diff 

Tclt'^^J'i  .  7^^""  ^'^^7  of  Waltham  Abbey,  and  the  alias  diff  is  abby  in  the 

*  .  '  record,  one  is  3,  e,  y^  and  the  other  ^,  y.     This  variance  b  in  the 

alias  di^\  where  the  court  has  always  obliged  the  party  to  dc- 

fcribe  the  fpccialty  literatim.     And  in  thefe  cafes  you  never  go  by 

the  found,  becaufe  the  party  has  fomething  elfe  to  guide  him  \ 

and  if  he  miftakes,  it  is  to  be  imputed  to  his  own  negligence.    In 

a  plea  of  mifnomer  indeed  it  is  otherwife,  becaufe  there  the  party 

}xas  nothing  to  go  by  but  the  found. 

JUJch.  13  Ann.  the  writ  was  Crawley^  and  the  record  Crow/ey^ 
t2  Af  pi.  2.  Afw^y  and  Jnejy.  Pafch.  4  Geo.  Shartlefs  and 
Sharple/s.  Ero.  Fartance  lb.  Baxjler  with  an  (/)  and  Baxter 
without  an  (/).  Salk.  ^64,  Giggeer  and  Giggtn-e.  All  thefe 
were  held  to  be  fatal  variances  in  the  defcription  of  a  record,  and 
yet  nobody  will  fay  they  might  have  been  taken  advantage  of  by 
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plea  of  mifnomer  in  abatement.     And  I  apprehend  the  reafon  of 
all  thefe  cafes  is  what  is  laid  down  in  Dr.  Drai/s  cafe  j  that  in 
all  cafes  where  the  party  has  any  record  or  fpecialty  by  which  he  Salk.  Uok 
imi;  make  an  exa  A  defcription,  in  fuch  cafe  the  moft  minute  va- 
riance is  fatal.     And  Mr.  Juflice  PowySj  who  held  with  the  ex-  Ante  ifou 
ception»  about  not  and  mr,  faid,  that  if  the  court  once  gave  into 
folutions'^f^  thofe  variances,  they  would  never  know  where  to 
ftop ;  but  being  once  out  at  fea,  would  find  it  very  difficult  to    l  ^3^  J 
fteer  into  harbour  ^gain. 

I  mud  admit,  that  this  writ  of  error  would  have  been  well 
enough,  if  the  aiinj  di5f  had  been  left  out,  becaufe  it  is  fufficient 
if  the  record  anfwers  the  defcxiption ;  and  though  it  would  con- 
tain more,  yet  that  excefs  mud  of  neceflity  imply  a  fulnefs,  and 
if  there  be  a  full  anfwer  to  the  defcription,  it  is  as  much  as  is  re- 
quired. But  though  It  would  be  good  in  fuch  a  cafe,  yet  I  have 
often  heard  it  faid  in  this  court,  that  though  it  is  not  requifite  to  ' 
iflfert  the  addition,  yet  any  variance  whatfoever,  if  the  party  will 
take  upon  him  to  be  more  than  ordinarily  particular,  is  fatal  % 
for  then  the  record  does  not  anfwej  the  defcription,  as  it  does 
where  the  writ  of  error  makes  a  total  omiflion  of  the  addition. 

Sedper  curiam  :  The  cafes  cited  are  of  variances  in  the  name 
of  the  party,  which  is  more  confiderable  than  the  place  of  his 
refidence*  Thefe  words  are  botli  properly  ufed,  fome  fpell  it 
Mey  and  fome  ahiv ;  and  if  there  be  occadon,  we  may  take  the 
latter  as  an  abbreviation  of  the  former.  Per  turiam  i  The  record 
is  well  removed,  and  the  judgment  muft  be  affirmed. 

Between  the  Pariflies  of  Littk  Bitham  and  Somerby. 

j4  Is  fent  by  order  of  two  juftices  to  B.  as  the  place  of  his  laft  Or/rr  rswrjil, 
^*  legal  fettlcment.     B.  appeals,  and  the  order  is  confirmed.  ^^^J!^?^^^ 
Soon  after,  without  dating  that  A.   had  gained  any  new  fettle-  every  My. 
ment,  B.  fends  him  to  C.     Et  per  curiam  :  An  order  of  reverfal  ^^^  49»*  5*4» 
is  final  only  between  the  two  pariffies  (i):  but  if  it  be  confirmed,  ^*^* 
it  is  final  as  to  all  the  world  ^  and   therefore  no  new  fettleAient 
appearing,  the  order  of  removal  from  B»  muft  be  quaflied  (a). 

(1)  St.MichatPs  Bedingbam  and  Bijbops  H^alt9H,¥o\.   317.  2  Bott. 

Ktng/hn   Bow/ley,    z   Soli.    486.  Sio. f>L  y 6^.  ^Bum*syufiice^ 60^. 

F^/hn  V.  Carlton,  f9/i,  567.     Bra"  Aiwt,  I  Vent,  310.    Rex  v.  Penge^ 

t(enham  v.    Thame^   Burr,   S.    C.  JVtf/.    Rep.    176.    and  fee  Mv^^er^ 

394.     Cirencefter  afid  Coin  St,  AJd'  Hanger  and  Watden^    Sett,    and 

U7«'i  i^.   17.    Rex  v.  Bentley,  ib.  Rem.  iig.  fl.' 160,  2  SeJf.Ca,  40. 

425.  Rex  V  height  Ca!d,   59.  ace.  //.  40. 

fiut  a  defe^ive  order  quaflied  for         (2)  Alderton  v.  Fclingfoive,  2 

informality  is  not   final  between  Bott.  8 to.//.  765. 
(be  contending  pariflies*  Regiaa  v. 
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Hayman  ver/l  Rogcn. 

Aslntoiififtfiit  T  N  covenant,  the  plaintiff  declared  upon  articles  dated  30  S^. 
^m  B^rx  ,  J[  ^  Geo.  (which  is  1 718,)  not  to  fet  up  a  trade  of  a  l»ker,  a 
y  »  J«  '  •  Jig  datorum  articuhrum  for  fo  many  years,  and  then  fays,  that 
pofteafcilicet  i  May  1718,  which  is  four  months  before  making 
the  articles)  the  defendant  did  exercife  the  trade  in  that  place. 
And  after  verdi£l  for  the  plaintiff,  it  was  moved  in  arreft  of  judg- 
ment, that  the  time  in  the  breach  was  no  part  of  that  to  which 
the  reftraint  goes,  and  therefore  the  plaintiff  has  no  cauie  of 
a£lion*     Show.  8. 

r  222    ]        Damall  Stx]t7Lnt  contra.    The  verdift  cures  it,  for  we  cocld 

not  have  recovered  without  proof  of  an  exercifing  after  the  date 

of  the  articles.     Per  curiam :  Where  that  which  comes  under  a 

MdlUit^  where  fciltcet  is  confident  with  what  went  before,  it  is  always  looked  on 

an  avermenty      ^s  an  averment ;  but  if  it  be  inconfiftent,  we  rejcft  it.     As  in 

"^  *"  '^^  the  common  cafe  in  ejeftment,  where  the  leafe  is  a  die  iaf^  and 

the  entry  and  expulfion  laid  the  fame  day.     We  will  reje^  the 

I   May  1718,  and  then  the  cafe  is,    that  he  covenanted  die 

30  September ^  et  poflea  he  committed  the  breach.     Judicium  pn 

quer\  (l) 

»■     ■■■!■  '  .111  111!  ■       ■■  ■  ■  ■ 

(1)  Fidi  PTyat  V.  JJa»/eHt  Salk,  and  the  cafes  cited  5  Cm.  Di^. 

324.     Hard.  4.  S.  P.     Frampton  tit.   Pleader ^    (C.    \%J)    p.    333. 

V.  Coulfon^  I    lVilj\  33.  S.  P.  in  hXioH''egerJloffts.Kem^autez%\x 
an  action  upon  a  promifTory  note. 

Brewer  verf.  Turner* 

wt  ritn^'t      J^EEFE  moved  to  quafli  the  writ  of  error,  beqaufc  the  judg- 

9ay  bring  crrar  ""   mcnt  is  againft  two  defendants,  and  fo  defcribed  in  the  writ 

•ft  judgment     of  error,  but  then  it  is  laid  to  be  only  ad  grave  damnum  of  one 

•  y^  T^i^T^^^        ^^  them.     Now  the  perfons  who  are  named  under  the  ad  grave 

'   *  '^Y*/  damnum  are  they,  and  only  they,  who  bring  the  writ  of  ciior. 

So  that  the  cafe  is  no  more  than  that  one  defendant  brings  a 

writ  of  error  of  a  judgment  againft  two,  whereas  all  ought  to 

join.     6  Co*  Ruddock's  cafe* 

Strange  contra*  The  firft  anfwer  I  would  give  to  this  objeSion 
is,  that  the  ground  and  foundation  of  quafhing  writs  of  error  b 
for  fome  variance  appearing  between  them  and  the  record,  of 
which  there  is  none  in  this  cafe.  The  tjire^  rec^uifites  in  a 
writ  of  error  are,  to  denote  the  court  where,  the  parties  between 
whom,  and  tli^  fubjeft  matter  of  the  fuit  j  aU  which  arc  ttuly 

defcribed 
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defcribed  in  this  writ  of  error.  And  then  the  faying  it  is  ai 
grave  damnum  of  one  only,  when  it  appears  to  be  a  judgment 
agamil  two,  can  never  be  conftrued  to  be  a  variance ;  for  if  it 
be  to  the  damage  of  both,  it  muft  be  to  the  damage  of  each,  and 
fo  the  record  anfwers  the  defcription.  Whether  therefore  when 
there  is  no  variance,  the  court  will  quafli  this  writ  of  error,  or 
not  rather  put  the  party  to  demur  to  our  aflignm^nt  of  errors, 
that  I  muft  fubmit  to  the  court. 

.  But  waiving  that,  I  take  the  writ  of  error  to  be  well  enough 
as  it  now  (lands.  The  fa£t  is,  that  one  of  the  defendants  died 
before  bringing  the  writ  of  error ;  but  a&  that  does  not  appear  in 
the  caufe,  I  admit  the  cafe  muft  be  taken  to  be,  that  one  de- 
fendant aJone  brings  a  Mnrit  of  error  of  a  judgment  againft  him<- 
felf  and  another,  and  this  I  apprehend  to  be  well  enough. 

It  will  not  be  denied,  but  that  as  this  judgment  is  joint,  if 
there  be  error  in  it  as  to  one  defendant  only,  yet  tho  whole  muft 
be  reverfed.  i  R9iL  Abr.  775.  B*  2.  Cro.  Jac.  303.  5//.  [  2^4  1 
121*  And  this  may  be  done  at  the  inftance  of  that  defendant 
only,  who  can  fay  it  is  erroneous.  5  Ed.  4.  7.  a.  is  exprefs, 
that  if  judgment  in  trefpafs  be  given  againft  three,  one  of  whom 
was  dead,  the  other  (hall  not  Ivave  a  writ  of  error  of  that  judg- 
ment, but  only  the  executor  of  the  party  deceafed ;  and  yet  the 
cofts  being  joint,  the  judgment  muft  be  reverfed  in  toto.  Bro. 
Joinder  in  oBion  77.  In  trefpafs  againft  two,  who  are  condemned 
in  an  enoneous  judgment,  it  is  faid,  they  may  join  or  fever  in  ^ 
writ  of  error  at  their  election. 

There  Is  but  one  precedent,  which  comes  up  to  this  cafe,  and 
that  is  in  Hearths  Pleader  466.  in  the  book,  but  the  right  page 
is  370.  and  it  is  thus ;  "  Becaufe  in  the  record  and  proceedings 
**  of  a  fine  between  W.  B»  now  deceafed  and  J,  V*  plaintiffs  and 
"  y.  Z.  deforceant  error  hath  intervened,  *to  the  great  damage 
<*  of  W.  B.  fon  and  heir  of  the  faid  W.  B."  So  that  the  heir 
alone  brings  a  writ  of  error  of  a  judgment  againft  his  anceftor 
and  another,  and  aOigns  that  for  error  which  vacates  the  fine  in 
toto.  And  if  one  plaintiff,  who  voluntarily  joins  himfcif  with 
another,  may  when  he  pleafes  defert  him  5  a  fortiori  may  defend- 
ants fever  in  their  writs  of  error,  for  they  are  not  joined  together 
at  their  own  eleAion,  but  at  the  will  of  tlie  plaintiff.  And 
agreeable  to  this  entry  is  Cro.  Eliz.  115. 

If  the  defendants  may  not  fever  in  their  writs  of  error,  the  in- 
convenience will  be  great,  that  the  plaintiff  may  if  he  pleafes  join 
me  with  a  defendant  who  is  under  his  own  power,  and  will  ne- 
ycr  confent  to  bring  a  writ  of  error }  and  then  I  fliall  be  reme- 

dilefs^ 


«3i 
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dilefs,  be  the  judgment  never  fo  erroneous*  For  as  to  what 
may  be  faid,  that  fummons  and  feverance  lies ;  that  b  only  after 
a  writ  of  error  brought.  If  two  bring  a  writ  of  error,  and  npQn 
the  f cite  facias  quare  executio  non^  one  only  appears :  there  fum- 
mons and  feverance  lies.  /V/v.  4.  And  upon  that  the  judg- 
ment is,  that  one  alone  fliall  profecute  that  writ,  which  was 
brought  jointly  by  them  both.  But  if  it  be  not  brought  by  both, 
there  can  be  no  fummons  and  feverance ;  and  therefore  if  one 
refufes  to  join,  the  other  ought  to  be  at  liberty  to  bring  it  alone. 
And  there  will  be  no  inconvenience  to  the  plaintiff,  for  his  judg- 
ment can  but  be  reverfed ;  and  if  it  be  erroneous,  what  mat- 
ter is  it  to  him  whether  it  be  reverfed  at  the  inftance  of  all  the 
defendants,  or  of  one  of  them  only  i 

Curia.  If  it  had  any  where  appeared,  that  the  other  defendant 

'  was  dead ;  there  is  no  doubt  but  this  defendant  alone,  without 

the  executor  of  the  other,  might  bring  a  writ  of  error :  but  as 

nothing  of  that  appears,  and  the  judgment  is  joint ;  it  (hould 

feem  as  if  all  mi^  be  mentioned  under  the  ad  grave  dammtwu 

[  23$  ]    And  to  this  purpofe  was  the  cafe  of  Pennair  v.  Brace  tempore 

(m)  1  Ld.  Kaim.  JT.  3.     5  Mod.  338.     Salk.  319.     5  Mod.  16.  69.  {a) 

71.S.C  • 

The  writ  of  error  was  quaflied,  unlefs  caufe  next  term  ( i ). 

N»  Bn  HiL  6  Geo.  the  Chief  Juftlce  being  in  court,  I  ftirred  it 
again,  and  they  all  held  the  writ  of  error  bad|  fo  it  was 
quaflied,  and  I  drew  a  new  one. 


(i)  Hachit  v.  Heme^  Cartb,y.  Burton^    Caf.    temf^  Hard,    135. 

Burr.  V.  Jttwood,    I  Ld.  Rajm.  Fava/our  v.  Fomx^    1.  fFiff.  88. 

328.    R9USV,  EtberingtMt  ib.Z'jo.  S.  P.  et  vido  im  Kmax  v.   C^elU^ 

Salk,  312.  S.  C.     Oioper  v.  GiVt-  3  Burr.  179a.     Lwrubt  ▼.  Waff. 

ger^  poft,  606.      Elkins  v.  Paine^  borough^  2  Term  Ref.  738. 
a  Ld,  Rwfml  1532.     RatcUff  v. 


Brocas  vhf.  Civit*  London. 

Fndice.  TiER  curiam:  It  was  fettled  in  Sir  PeUr  Delm^s  cafe,  and 

jd^ra  -/f  /S9  ^**  always  been  the  courfe  of  the  court,  that  when  either 

/  '     psirty  will  fuggeft  any  fpecial  matter  about  awarding  the  vemre 

out  of  the  common  courfe,  a  copy  muft  be  given  to  the  oppofite 

party,  and  they  muft  have  a  reafonable  time  to  conlider  it,  before 

you  enter  a  nient  dedire. 
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Newell  verf.  Pidgeon, 


^/icL^ursJ 


nER  curiam:   If  the  plaintiff' be  nonfuit,  and  a  judgment  ^^w^r 
'^  agatnft  him  for  cofts>  error  lies  in  Camera  Scaccarii.     i  Rol.  ^ 
Abr,  744  jF.  (l). 


(2)  The  meaning  of  this  caie  is 
thaterror  will  lie  upion  a  judgment 
of  nonAiit,  and  not  that  there  is 
good  ground  for  bringing  it«  be* 
caafe  jadgment  has  been  given 
agaittft  the  plaintiff"  for  cofts. 
This  cafe  was  affirmed  for  law  in 
the  following  one  in  C.  B.  "In 
*'  an  adion  of  aflampfit  upon 
*'  a  fpecial  agreement  and  the  ge- 
*y  neral  iffne  pleaded,  plaintiff 
*'  was  nonfuited  at  the  Kent  fpring 
^  affixes:  but  immefiiately  after 
*'  the  taxation  of  cofts  ferved  de« 
^  fcndanc  wich  the  allowance  of  a 
^*  writ  of  error  :  notwith Handing 
'^  this,  the  defendant  proceeded 
'*  to  take  out  ^fi.fa,  for  the  cofts 
^'  under  which  the  fheriff  took  the 
^  plaintiff's  goods  in  execution. 
^  A  rule  being  obtained  to  (hew 
*'  caufe  why  theji./a.  fhould  not 
"  be  fct  aiide  and  the  goods  re- 
''  ftored  to  the  plaintiff,  BofiJ 
**  Serjeant  Ihewed  for  caufe,  tAat 
**  no  writ  of  error  cmld  be  brought 
*'  on  a  judgment  of  non/uit  in  an 
"  adion  of  affump/t  and  the  ge- 
^  neral  liTue  pleaded,  as  the  pJain- 
*'  tiff  was  out  of  court  and  no 
**  error  could  be  affigned  on  the 


"  proceedings,  Kirl^  $trj.  con- 
*'  tra,  relied  upon  its  being  the 
''  conftant  pradice,  and  cited 
'*  Newell  V.  PUggon  in  fupport  of 
^  it.  At  firft  the  court  queftioned 
*'  wheiher  a  writ  of  error  could 
<'  be  brought  on  fuch  judgment* 
**  On  the  next  day  however,  af- 
**  ter  confolting  with  the  officers* 
^  they  held  that  the  writ  would 
'*  lie,  but  that  on  the  affidavits 
*•  it  was  clear  that  it  ought  not 
'^  to  have  been  brought  in  this 
"  cafe,  they  therefore  difcharged 
"  the  rule.  And  they  intimated, 
"  that  they  would  never  interfere 
*•  either  to  ftay  proceedings,  or 
**  to  fet  aiide  an  execution,  be- 
*'  caufe  a  writ  of  error  was  de- 
"  pending  at  the  fuit  of  the 
"  plaintiffon  a  judgment  of  non- 
**  fuit,  unlefs  the  plaintiff  could 
"  fliew  he  had  thought  the  writ 
*'  of  error  for  fome  error  that 
^*  could  be  pointed  out  and  relied 
*'  upon  by  his  counfeL"  Box  v. 
Bennett  Eajl.  3  Geo.  3.  Reported 
I  H.  Black.  432.  fee  Mo  Kemf- 
land  v.  MacauUy  et  aP  S.  P.  in 
B,  R.  4  Term  Ref.  436. 


Biron  w/y"  Philips. 

nER  ctiriam  :  There  mud  be  the  fame  notice  of  executing  a  Pnaice* 
•*    fcire  fieri  inquiry,  as  a  common  writ  of  inquiry  (1). 


(i)  Stead  v.  Latvward^  pofl. 
623.  Anmi.  Gilh.  Rep.  in  B.  R. 
95.   $•   F.       Copeley   v.   Delaney, 


Prac,  Reg.  379.  Co.  Ca.  o/Prac. 
I.  Tilney  v.  Wat/on,  S,  P.  ia 
C.B. 
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Scotton  vtrf.  Scotton.    In  Cane. 

Legacy  to  a  A  Daughter  haviiijr  married  without  her  fathei^s  confent,  h€ 

clkUd  difchaiged  /\  gave  her  no  portion,  but  made  his  will,  and  thereby  gare 

SS^ttTthf"  ^^  5^^-  ^^  ^  '^"^  °"^  *^^  ^^»  ^^  *^  ^°  '^^^^  *^  ^f^  °^  *^- 
will,  (i)  Her  hufband  being  informed  of  this  legacy,  applies  to  the  father 

for  the  money  prefently,  who  gave  it  him,  and  took  a  receipt  for 

It  in  lieu  of  her  portion,  and  of  the  legacy  given  by  his  will-  The 

father  died  without  altering  his  will,  upon  whidli  his  daughter 

r  275  1    ^"^  ^^^  hufband  fue  the  adminiftrator  in  the  fpiritual  court  for 

'^    ^     '^    the  legacy,  and  the  adminiftrator  brings  his  bill  in  this  court* 

C«)C^ifnotS.  Vernon  pro  quer^  <\MOX.tA  Birkenhead  r.  Birkenhead  [a)  in  Lord 
£ild*ei^^"'  ^j:^r/(?«'s  time,  where  the  father  having  by  will  given  1500/. 
«it*d  ft  Vcriu  a-piece  to  his  three  daughters,  afterwards  married  one  of  diem, 
»S7-  and  gave  1500/.  portioA,  and  died  without  altering  his  will ;  and 

adjudged  the  portion  a  fatisfaAion  of  the  legacy* 

Mafter  of  the  Rolls.  .Whether  this  be  a  cafe  rclievable  in  the 
fpiritual  court  I  am  not  certain :  I  rather  think  this  receipt  is  not 
pleadable  there,  being  a  releafe  of  a  legacy  before  it  is  due*  But 
in  this  court  it  amounts  to  an  agreement  of  the  fon-in->law»  to  dif- 
charge  the  legacy.  Befides  the  precedents  here  run  all  this  way, 
that  a  child's  legacy  is  fatisfied  by  a  provifion  fubfequent  to  the 
will.     Let  the  proceedings  in  the  fpiritual  court  be  ftayed. 


(l)  Jenkins  v.  Ptnvell,  2  Fern.  Jail  V,  Jtkyll,  ih.   516.  .  WeOfiM 

115.      Bruen  v.   Bruen^    ib,  439.  ^  Ux*  v.  Earl  of  Lincdn  &  ai\ 

PFard  v.  Lant^  Free,  in  Chanc.  182.  Amb*  325.     Grave  v.  Earl  SaUf- 

Hofitins  V.  HcJkittSj  1^.  263.     Har*  bury,   i  Bro.  Cba,  Rep,  425.     El- 

top  V.  Wbitmwe^   1  P.  Wms,  6 So.  lifon  v.  Cook/on,    2  Bro,  C^.  Rep, 

Famham  v.  PbllpSt  2  jitk,   21  g.  307.     Debtxe  v.  Man,  ib.   165. 

Spitiks  v.  Robitis,  Ib^  491*     Sbu-  512.     Powell  ^»  Cleaver,  ib.  J^^ 


Countefs  dowager  of  Mountacue  verf.  Maxwell,    in  Canc\ 

Whit  writing  II  TP  H  E  pi aintiff  married  the  defendant  without  a  previous  fet- 
v"^"*"'/*  i     tlement.of  her  cftate,  which  was  a  very  confiderable  pcr- 

of  the*ftatiite*of ''^"^^  cftate.  Quarrcls  happened  between  them  foon  after  the 
Frauds  and  Per-  marriage,  and  flic  exhibited  her  bill  here,  to  oblige  him  to  fettle 
iycViWiii.eiS.  ^^'^^^^  ^^^^^  to  her  feparate  ufe  :  fetting  forth,  that  upon  Im 
Prec.  in  Chanc'  addrcfling  her,  flie  infifled  on  having  the  entire  difpofal  of  her 
5»^«  own  eftate,  and  drew  up  a  fliort  writing  with  her  own  hand  to 

^'  *"'  that  purpofe  5  that  he  promifed  to  (Tgn  it,  but  put  her  offonpre- 
sEq.Ca.Ab.  19.  tence  of  adyi&ng  with  counfel,  and  having^  writings  more  at  large 
5U'c..A>.  prepaicdj 

S9»*  H^  ^* 
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prepared ;  that  (he  frequently  demanded  of  htm  to  execute  fuch 
writings,  which  he  conftantly  promifed,  as  foon  as  finiflied  by 
counfel,  but  delayed  it  till  (he  married  him.  That  after  marriage 
(he  prciled  him  by  letter  to  perform  his  promife,  and  he  an- 
fwered  her  by  another  letter,  that  he  thought  it  very  reafonable 
ihe  fhould  have  the  difpofal  of  her  own  eftate,  that  he  never  in- 
tended the  contrary,  but  that  (he  (hould  command  her  own  for- 
tune as  ihe  pleafed. 

The  defendant  denied  he  figned  any  fuch  agreement  in  writing,      ^ 
and  as  to  any  parol  promife  he  pleaded  the  ftatute  of  frauds  and   '     ' 
perjuries. 

It  was  infifted  on  for  the  plaintifFi  that  the  court  frequently 
compels  the  execution  of  promifes  not  folemnized  according  to  that 
ftatute,  where  fraud  and  trickjappear,  and  where  part  of  the  agree- 
ment is  carried  into  execution,  a^  it  is  here  by  the  marriage, 
which  was  the  confideration  of  that  promife.  But  Parker  hoti  f  237  ] 
Chancellor  allowed  the  plea,  and  faid  this  was  only  a  breach  of 
promife,  which  is  a  fort  of  injury  that  this  court  does  not  take 
cognizance  of.  If  there  had  been  fraud  (as  if  pretending  to  exe- 
cute a  real  deed  of  fetdement  he  had  impofed  another  on  her)  tliis 
might  have  made  it  a  proper  cafe  for  equity ;  but  here  is  nothing 
of  any  fuch  deceit :  {he  marries  him  on  his  word  and  promife, 
without  writing,  and  that  is  the  very  cafe  the  ftatute  intended. 
To  fay  therefore  the  agreement  is  to  be  executed  in  this  court* 
becaufe  performed  in  part  by  the  marriage,  is  to  break  the  very 
words  and  intention  of  the  ftatute,  which  has  put  this  very  cafe, 
aind  fays  it  Oiall  not  be  binding. 

The  plaintifFaftcrwards  amended  her  bill  by  a  further  charge, 
that  in  order  to  induce  her  to  marry  him  without  a  previous  fet- 
tlement,  and  to  fecure  the  performance  of  his  promife. in  execut- 
ing it  afterwards,  he  promifed  to  take  the  facrament  on  it,  and 
that  he  did  take  the  facrament  on  the  marriage  accordingly. 
That  after  the  marriage  he  wrote  a  letter,  wherein  he  promifed 
to  make  fuch  fcttlement,  and  that  he  was  ready  to  fign  the  writ- 
ijigs  according  to  her  defire  ( i  )• 

To  this  he  confeffes  he  did  take  the  facrament  on  the  marriage, 
but  fays  he  did  it  only  in  compliance  with  a  cuftom  eftabliihed  in 


(1)  According  to  the  report  in  the  fettlement,  and  then  drew  in 
1  Eq.  Abr,  19.  the  huftand  pri-  Lady  Mountacue  to  marry  him, 
vately  countermanded  the  inftruc-  and  fee  the  Ref*  in  Pru.  in  Chancm 
tioni  given  by  him  for  drawing    526. 

the 
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the  Homi/b  church  (of  which  he  was  a  mepiber)  of  recdTUig  At 
facrament  on  their  marriages,  and  not  to  give  any  (andion  to  this 
pretended  agreement.  And  as  to  the  letter,  he  doth  not  remeni- 
ber  the  particulars,  but  if  he  has  wrote  any  thing  concerning  his 
readinefs  to  fign  any  writings,  it  only  related  to  fome  propoCds 
he  had  made  of  fettling  a  fum  of  1500/.  on  her»  and  which  he 
did  foon  after  fign.  He  then  pleads  the  ftatute  of  frauds  and 
perjuries  again. 

Lord  Chancellor.  The  cafe  is  very  much  altered  now,  from 
what  it  was  at  firft*  Then  it  flood  purely  on  the  parol  prontife 
before  marriage,  upon  which  there  was  no  colour  to  relieve  Ac 
plaintiff*  But  fuch  parol  promife  on  marriage  is  fuihcient  confi- 
deration,  to  fupport  a  fettlement  made  agreeable  to  it  after  mar- 
riage. This  has  been  frequently  determined.  So  it  b  alfo  fnf- 
ficient  confideratton  to  eftabliih  a  promife  made  in  writing  after 
marriage.  Now  here  is  great  evidence  of  fuch  a  promife  made 
in  writing  after  marriage }  he  doth  not  deny  his  virriting,  that  he 
was  ready  to  execute  the  writings  as  (he  defired ;  but  avoids  it  by 
faying,  they  referred  to  propofals  of  fettling  1500/.  which  is 
impoi&blei  becaufe  it  appears  (he  never  defired  any  fuch  fettle- 
ment. And  though  he  fays  he  has  figned  that  fettlement,  it 
doth  not  appear  whtn  he  did  it ;  and  I  am  very  jealous  he 
did  it  fince  the  amended  bill.  His  anfwer  to  the  charge  of 
receiving  the  facrament  in  confirmation  of  his  promife,  is  not  at 
all  fatisfai^ory.  '  He  could  have  no  occafion  to  promife  receiving 
,  the  facrament,  but  on  that  account ;  and  though  he  might  receive 

r  2^8  1  ^^^^  compliance  with  the  cuftom  of  his  church,  yet  that  is  y^ry 
confident  with  his  laying  hold  of  that  folemn  aft  of  devotioa,  to 
tefliify  his  Cncerity.     Therefore  let  the  plea  Hand  for  an  anfwer» 


Harrifon  verf.  Buckle.     In  Cane'. 


A  devifes  to  his  daughter  1000/.  payable  at  her  age  of  twenty- 
at  ai   Withi  one  or  day  of  marriage,  and  1500/.  to  his  fon  payable  at 

tereft'tn  the  "   ^^^  *8^  ^f  tweuty-four,  and  a  certain  maintenance  in  the  mean 

netn  time,  and 


If  a  legacy  be 
dcTifed    payable 


the  infant  dies, 
hit  reprefenta 


five  may  fi»e  for        (0  CoIUhs  v.  Metcaife,  2  rerft.  (2)  Jiim.  2  Fern,  199.    Otfirr 

it  immediately.     462.    Sauni/en's  ciiCe  cited  2  Tan.  v.     Painter,      2    P.    fTms.    336. 

L.'t.    .           ^^>9*     Clohmie  v.  Lampen,  I  Eq.  Laundy  v.  miliams  ih.  47 «.    Roiien 

Sftd^AaUetf:;!^^--^^  v.  Smith.    Amb.  ^^t.      Green  r. 

ai,  w^  «ain.  f,'^/^^'''''  ^-   C^*^^»  *  ^ern.  673.  Pig^t,   I  Br9.  Cham.  Ca.  105.     As 

tcnance  in  the    ^''"''"l  ^^'"^^'  3*7-  S.  C,    NeaU  to  the  diftinaion  where  legacies 

Tx^LtT^^*  '^^  ^"          "U  ^^"'^"^-  43-      J^onne^  iUTt  given  out  of  pcrfonal  cftate  st 

"ddcrto"tSl  TZ'  f"'T^"  ^i?*,  ''^'  ^''  or  n,ade  payable  at  21,  ^IJe 

tbe  legatee    ^   3    f/^^    S^^'    ?"   ^-        ^^^^^^    V.  (.w's  EOtC  (l )  tO  Z  /».  fTms.  6l2. 
wo«ld  (»).  .       HalU  2  BrQ..Cban.  Ca.  305, 


time 
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^me  I  and  all  his  real  eftate  he  devifes  to  truftees^  to  raife  hy  fale 
or  othermfc  fuffident  to  difcharge  his  debts  and  legacies,  if  the 
perfonal  eftate  (hould  fall  (hort.  ^«  dies  i  the  fon  dies  under 
age  I  die  daughter  marries  the  defendant,  and  they  join  in  a  fuit 
in  the  fpititual  court  tigainft  the  tniftees,  who  are  alfo  executors, 
for  her  own  legacy  of  1000 /•  and  as  reprefentative  of  her  bre** 
ther  for  his  1500/* 

The  executors  exhibit  their  bill  here,  to  ftop  the  proceedings 
in  the  fpiritual  court,  and  compel  the  hulband  to  fettle  the  legacy 
on  the  vrife.  The  defendant  infifts  on  his  right  to  the  legacy, 
independant  of  any  fettlement,  he  being  now  in  a  proper  court 
for  the  recovery  of  it  without  die  aifiilance  of  this  court ;  and 
that  he  is  indtled  to  the  1500  /•  immediately,  though  the  fon  was 
not  to  have  it  till  his  age  of  twenty^four. 

Upon  this  two  queftions  arofe.  i*  Whether  this  court  eould 
interpofe  on  behalf  of  the  wife,  and  fecure  the  legacy  for  a  fettle* 
ment  on  her,  a*  Whether  the  fon's  legacy  of  1500  A  is. not  ex- 
tinguiihed  by  his  death  before  it  became  due.  Or  if  it  fubfifts, 
whether  his  reprefentative  is  intitled  to  it  fooner  than  he  himfelf 
would  have  been,  if  he  had  lived. 

As  to  this  laft  point  Mr.  Fernoft  faid.  There  had  been  cafes 
both  ways,  but  were  reconcileable  on  this  dlflin£lion ;  where 
intereft  of  the  legacy  payable  at  a  certain  age  has  been  given  to 
the  infant  in  the  mean  time,  there  the  money  has  been  held  pay- 
able to  the  reprefentative  immediately :  but  where  no  intereft  has 
been  given,  tj^e  money  was  not  payable  till  the  time  the  legatee 
would  have  arrived  at  that  age*  The  prefent  cafe,  he  faid,  was 
a  fort  of  middle  way  between  both :  no  intereit,  but  fome  pre- 
fent advantage,  viz.  maintenance  is  given. 

Matter  of  the  Rolls.  The  1500 /•  given  is  fir  ft  and  principally 
a  charge  on  the  perfonal  eftate,  and  is  an  abfolute  legacy  out  of 
that :  the  real  eftate  is  only  devifed  in  aid  of  the  perfonal,  nor  is 
it  to  be  fold  diredly,  but  only  at  the  dilcretion  of  his  truftees  and  [  ^39  1 
executors,  to  be  difpofed  of  fo  far  as  the  debts  and  legacies  fhall 
require.  As  this  then  is  not  a  dire£t  legacy  out  of  the  real  eftate, 
the  death  of  the  party  before  it  became  payable  fliall  not  extin* 
jTuUh  it  (3).    And  this  differs  from  Pav/Ui*^  cafe,  a  VenU  366  [a).  («)   Vera.ao4. 

where  3a«'  ^^ 


<3)  Where  the  legacy  is  charg-'  payment,  it  has  be^a  held  that  it 
ed  npon  a  mixed  fund,  and  the  (hall  fink  in  the  faiAe  manner  as  if 
legatee  Jies  before  the  day  of    charged  opoa  the  real  eftate  alone, 

YoJb.  L  S  and 


a39 
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where  the  money  was  an  immediate  charge  on  the  land,  and  to  be 
railed  out  of  that  without  anyregard  to  the  perfonal  e{tatc(4).  The 


and  ihat,  though  the  real  eftate  is 
made  merely  aoxiHary,  in  cafe  of 
a  deficiency  in  the  perfonal. 
Pr9wfi  V.  Uhiugitu^  I  Jbk.  485. 
Van  ▼.  CUarke^  ik  CIO.  But  it 
has  been  determined,  that  if  the 
perfonal  aifets  are  fufficient  to  pay 
the  legacy,  or  fo  far  as  they  will 
extend  fuch  legacy  or  portion  of 
it  (hall  not  fink,  bat  will  go  to 
the  reprefentatives  of  the  legatee. 
Ricbiudfon  r.  X^reefe,  3  Atk.  69. 
Jetantigs  r.  Looks,  z  P*  Wmr» 
27S. 

(4)  If  a  legacy,  to  be  paid  at 
ft  fotnre  day  be  charged  apon  a 
r^  eftate  or  term  for  years,  it 
ihall  not  go  to  the  reprefentative, 
but  will  fink  into  the  land,  for 
the  benefit  of  the  heir,  whether 
he  be  iueres  watus^  or  fmfhis, 
Mmdr.  Bravjfgp  2  Cha.  Ca.  165. 
Carter  ▼.  Blit/ce^  2  Vern.  617. 
Bmtman  ▼•  JUmch,  9  MoJ.  io6. 
Duke  of  Chmtdos  ir.  Talbou  t  P^ 
Wmsk  6<o.  Gordom  v.  Rajtus, 
3  P.  fTms.  138.  frhiddom  v. 
Oxtuhsm,  note  [A]  i^.  Jtimujr 
Cemral  r.  Mihir^  3  Aikn  11  a. 
Gawler  v.  SiMuMvuke,  I  Bro.  CboM, 
Rep,  106.  Tmiifttd  r.  Briuken.  ik. 
1 24.  note.  Harrijkn^.  Ntylor^  3  Bn. 
&an.  Rop.  108.  So  alfo  where 
the  legacy  is  given  as  a  portion^ 
Smitb^.Smitb^t  Vtrn.QZ.  Taiei 
V.  PbittypUce,  ih,  416.  Carter 
V.  BUtfie^  it.  617.  Prec.  in 
Cbane.  267.  S,  C.  Brewi/t  v. 
Broamt  Prte.  in  Cbanc.  195. 
ft  Vim.  43$.  S.  C.  Tounuiy  v.. 
Toumayt  Prec.  in  Cbanc.  290. 
Jennings  v.  Uoks,  2  P.  iVms,  ayi. 
Gordon  V.  Rqymi,  3  P.  fTmi.  134, 
Rhby.mifin,Mo/.(,%.  Bradley 
V.  Pi^iw/,  CV.  /#«/,  yi/5.  ,93. 


a//  V.  r^mry,  I  Jtk.  502.  r« 
V.  CAznb,  ik.  51a.  i?«yfi^  V. 
Cs/ZtfJiy  ik.  55  5  •  Richard^  v. 
Gr^,  3  if/i.  $9.  Bot  it  is  faid 
CO  be  otherwife  where  the  paj- 
ment  is  fnfpended  6t  poApooed 
from  the  particular  circamfiances 
of  the  fund,  and  not  of  the  per* 
Ions.  King  v.  fTubers^  Cs/jemf. 
Talk.  117.  and  <uide  the  cafes 
coUeded  upon  this  fubjed  by 
Mr.  Cox  in  note(i)  %F,Wm, 
612.  It  has  been  held,  tint 
where  portions  are  made  payable 
out  of  lands,  and  no  time  of  pzj* 
faient  is  mentioned  that  they  fiiall 
reft  immediately,  and  therefore 
go  to  the  legatee's  repre/eBta- 
tives.  Earl  Rivers  v.  Eari  Jkrh, 
2  Vim.  72,.  Smitb  V.  Smith,  t^. 
92.  Covfperv.  Scott,  3  /*.  *^«^' 
1 19.  kVil/on  V.  Spencer,  ik,  172. 
But  Noffolk  V.  Giford,  1  ^«. 
208.  Brewin  v.  Brevtio,  Precu 
pbanc.  1 95 .  2  Femr  439.  S.  C. 
fVarr  v.  9Varr»  Pret.  in  ChaK, 
213,  Lord  Tejnbam  v.  ^'f^*, 
2  Viz.  198.  r««/9^  T.  ^rib^i 
I  Bro.  CbA  Rep.  114.  n.  M 
Hincbinkrske  y.  Seymont,  ik.  39). 
feem  a«/;:4i.  Lord  f&riK^^rif 
in  Tunftall  r.  Bracken,  fifa,  !»)« 
down  the  principle  which  fetnii 
to  have  regulated  thefe  Utter  k- 
cifions.  That  there  isadiHifl^oQ 
between  portions  given  by  s  pi- 
rent  to  children,  and  thofc  ^ivcn 
by  a  Collateral  pcrfon.  That 
in  the  -former  cafe  the  cottrt 
will  confider  the  very  parpofc  for 
which  the  portion  wai  given,  tod 
that  if  the  child  dies  bc/bft  if 
is  wanted,  it  (hall  fink  into  tbe 
eftate  for  the  bencft  of  tbe 
heir. 
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fon's  reprefentative  being  thus  intitlcd,  the  next  queftion  is  as  to 
the  time.  Had  this  1500/.  carried  intereft  immediately  to  the 
infant,  though  the  time  of  payment  of  the  principal  was  deferred, 
yet  on  his  death  his  reprefentative  would  have  had  a  right  to  it 
immediately  :  not  that  he  would  have  been  in  a  better  condition 
than  the  infant  was,  Cnce  the  delay  of  payment  was  only  by 
way  of  caution,  but  with  equal  benefit  to  the  legatee.  And  the 
executor  is  not  hurt,  becaufe  on  payment  of  the  money  the  inte« 
reft  ceafes.  The  appointment  of  maintenance  is  faid  to  be  equi- 
valent to  the  giving  intereft,  but  I  think  intereft  carries  the  whole 
benefit  of  the  legacy,  but  maintenance  is  fomething  diftin£t  and 
independant  of  it  (5).  It  is  a  decent  provifion  during  minority, 
and  bounded,  not  by  the  profit  of  the  money,  but  the  heceflitles 
of  his  fuftenance  and  education. 

As  to  the  wife's  legacy  of  1000  /•  the  bill  is  of  an  unufual  na-  vvhen  the  eoatt 
ture.    It  has  indeed  been  the  common  courfe  of  this  court,  to  ob*  will  oUtgt  th« 
ligc  a  hu(band  who  comes  hither  in  right  of  his  wife  for  a  fum  of  ^^**?*  »>  fettle 
money,  to  make  a  prdper  fettlement  on  her  before  it  is  given  him  ;  ^  ^he  wife?  ^^ 
and  that,  not  only  in  the  cafe  of  truft  money,  which  can  be  reco-  vpoo  htr  (6). 
vered  no  where  elfe,  but  in  the  cafe  of  legacies  too.  Though  I  muft 
fay,  had  this  been  res  integral  I  (hould  be  very  cautious,  how  I 
went  fo  far  as  legacies,-  becaufe  there  is  a  proper  court  elfewhere 
for  the  recovery  of  them  :  they  originally  belonged   to  the  fpiri- 
tual  court  only,  and  the  fole  ground  of  this  court's  intermedling 
is,  the  difcovery  the  teftator's  perfonal  eftate.     But  the  prefcnt 
cafe  is  different :  the  perfons  liable  to  pav  the  legacies  are  plain* 
tiffs  here,  and  not  the  hufband  -,  and  whether  thev  would  not 
have  been  fafe  in  paying  the  legacy,  if  they  had  fufiered  the  fpi-* 
ritual  court  to  go  on  to  fentence,  I  will  not  fay. 

This  feems  to  have  fomething  of  the  nature  of  an  interpleading 
bill,  wherein  the  executors  caU  upon  the  hufband  and  wife  to 
interplead  concerning  their  feveral  rights ;  the  hufband  to  the 
money  abfolutely,  and  the  wife  to  a  proper  provifion  to  be  fecured 
for  herfclf.  And  theii  it  will  be  like  the  common  cafe,  of  a 
a  hufband's  coming  into  this  court  to  have  a  legacy,  againft  his 
wife.    And  I  have  obferved  a  ftrong  inclination  in  Lord  Cowfer'^ 


{^)  R^der  V' Smitif  Jmk  S%S.  v.    Eitoa^    ih.   2oa«      ITincb    r. 

S.  P.  Page^    Bunb.    86.       Jcwfin    v. 

(6)  rule  Gardtur  V.    WaUef^  Mw/Jin,    t  Atk.   420.      Attomej 

ff*  503.    Jacpb/oH  V.  Willittmst  General  V.    morewveJ,    1    Fess. 

1  P^  Wm,  383.     miner  v.  CoU  538.     Pryftr  v.  HlU»  4  Br^.  Cham. 

«<r,  a  P.  Wms.  639.     Aiami  v.  Rep.  139. 
i^«ftv/,  J  P.  Wme.  II.     Brwm 

Sa  time» 
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time,  to  do  right  to  the  wife.  Since  legatary  caufes  are  now  bc^ 
come  part  of  die  jurifdiflion  of  this  court,  I  think  this  is  fit  to 
be  confidcred.  The  wife  is  not  here,  therefore  let  her  attend,  to 
acquaint  us  what  proviGon  (he  is  willing  to  accept. 


(7)  Manht  v.  MMfriot,  fo/f.  6jj. 


Hagfhaw  verf*  Tates.    In  Cane'. 

A  ftibfc^tieat  D^  ^  Parker  Lord  Chancellor.  Where  a  legal  eftate  ani 
tide  whkh  it  "^  equity  meet  in  the  fame  perfon,  they  (hall  deflroy  a  pric'r 
^ttihif  "i  ^^^  which  is  only  equitable.  And  where  the  inheritance  of 
S«ytApriortiUe  land  mortgaged  for  a  term  is  conveyed  by  a  defeafible  but  eqoita- 
jn  t^tf  only  able  title,  and  afterwards  conveyed  to  another  by  a  legal  and 
t'^  equitable  title  j  the  latter  (hall  have  the  benefit  of  the  equity  of 

r^lemptiou. 


^V3U-/-«*r/^^       " 


_(i)  That  a  fabfequeut  pnrclui- 
ib^of  an  equitable  title  ihall  pro- 
ted  himfelf  from  mefoe  incam- 
brances*  by  an  affigsment  of  an 
ooc-ftandiog  term,  or  other  legal 
cfiate.  Fiiig  CburMU  v.  Grove^ 
I  Cbam.  Ca.  36.  Aicu.  2  Chart, 
Ca.  208 •  Hitchun  v.  Stdgewick^ 
%Fnn*  159.  and  the  cafes  there 
there  cited.     Ommck  v.  Brocket^ 

1  £ff.  Ca.  Ahrn,  355.  So  alfo  a 
fabicqueut  mortgages.  Marjb  v. 
Lee^  z  VaU.  337.  I  Cbmn,  Cm. 
162.  S.  C.  Higgn  y.  CaJamj, 
ih.  149.  Bovtj  V.  Sldfwith^  ihm 
201.  Edmunds  v.  Pove^f,  I  Fern. 
1 37.  Holt  V.  MiUj  2  f^em,  279. 
Morret  v.  Pajk^  2  Atk.  52.  Mat- 
thews  V.  Camcfigbt,  2  ^i.  347. 
£tfr/  y  Pomfret  v.  L«n^  H^zttdjhr, 

2  ^fz.  485 .  Bikbier  Y.  Rarfortb^ 
6  Brtt.  P.  C.  28.  Stmdrope  ▼. 
EarlFenuy^  Budet^s  note  (1)  to 
Ibl.  290-  ^.  .Aliir^*  iw^  i^v'*  CW. 
JL///.  ii»K  293.  ^.      entitle  V. 


Morgan^  I  Trrw  i?r^.  755.  FS- 
/^^%  ▼.  fFilUughix,  iS.  763. 
And  he  will  gain  this  prefemce, 
tboDgh  he  obtains  the  afignmcBt 
pending  a  bill  brooghc  by  the 
prior  mortgagee  to  redeem  tl» 
firft.  Hawkins  v.  Ta^hr^  2  Fen, 
29.  Turner  v.  Riehmomd^  ik.  8z. 
JJrtfTf  V.  Dutcbejs  «f  MarlUroagk, 
zP.fFms.^^t.  fFortleyv.Birk' 
bead,  2  f^flc.  571.  3  yf/i.  809, 
S.  C.  Rgkimfen  v.  Davifim^  I  ^f». 
Chan*  Ca.  63.  But  he  caooot  do 
fo  if  a  party  in  the  caufe,  and  there 
has  been  adiredion  and  decree  to 
fettle  the  priorities  of  the  debts. 
fFortle^  V.  Birkhead,  ut  Jnp,  Bnt 
fuch  fub(eqaent  parchaior  amort- 
gagee  /hall  not  be  allowed  to  pn>- 
tedl  himfelf  by  the  pofieiBonof 
the  legal  e^te«  where  he  has  bad 
notice  of  the  prior  conveyance  or 
incumbrance.  Fide  Smtaders  r. 
Dehew,  2  Fern,  271.  and  OOAof 
the  cafes  cited  fifrm. 


Michaelmas  Term  6  Geo.  ^40 


Turton  verf^  Benfon.     In  Cane'. 

TH  E  bai  was  to  be  relieved  againft  a  bond  obtained  in  *  ^^  7^. 
fraud  of  a  marriage  fcttlement :  and  the  cafe  was  thus.  ^6.*^  **^ 
The  plaintiflT  being  a  joung  man  in  1710.  made  his  addreflcs  to  10  Mod.  445. 
one  Mrs.  Benfon  :  the  plaintiff's  mother  and  uncle  were  concerned  1^*^:  7^. 
in  tranlacting  it  for  htm,  and  on  29  Jun<  1710*  marriage  arti-  ,  £q.Ca.  aw. 
clcs  were  executed,  whereby  Mr.  Ben/on  was  to  give  3000/.  as  a  4^f^  S«  W. 
portion  with  his  daughter,  and  Mrs.  Turton  was  to  part  with  {l^'chui.  <ia. 
300  /.  ptr  annum  out  of  her,  jointure^  to  make  a  fettlement  on  Boa4  tv  itlun4* 
the  marriage :  but  fccretly,  without  the  privity  of  the  mother  or  f^^'^'®^ 
uncle,  the  phintiff  gave  bond  to  refund  looo/.  part  of  the  por- 
tion,  to  Benfon  at  the  end  of  feven  years ;  and  foon  after,  the 
marriage  took  efic£l.     In  1713  Btnfin  depofited  this  bond  in  the 
hands  of  Sir  Theodore  Janjen  as  a  fecurity  for  a  debt,  but  made 
no  a£lu^I  afilgnment.     In  17 14  Benfon  died,  and  his  wife  the  de« 
fendant  took  out  adminiftration  ;  but  his  debts  being  beyond  the 
value  of  his  eftate,  the  creditors  came  to  an  agreement  amongft 
themfehres  and  with  her,  whereby  Sir  TheoJore*8  whole  debt  was 
to  be  paid,  and  all  Benjbn*s  efte£ls  to  be  turned  into  money,  and 
divided  amongft  the  reft  of  the  creditors,  and  the  plaintiff's  bond^ 
and  all  the  debts  to  be  got  in  by  the  adminiftratrix :  and  credi- 
tors on  fimplo«€ontTa£l  to  be  in  equal  degree  with  thofe  on  fpe- 
cialties.    During   this  tranfa6tion    one   of  the  chief'  creditors ' 
acquainted  the  plaintiff  with  their  defigns,  and  that  his  bond  was 
to  be  affigned  to  them ;  who  anfwered,  that  if  Mrs.  Benfon  was 
to  have  the  benefit  of  it,  he  would  never  pay  it ;  but  if  they  were, 
he  would  not  difpute  it  with  them.     In  this  condition  the  bond 
ftood  in  1715.  when  the  plaintiff  brought  his  bill  againft  the  ad- 
miniftratrix to  have   it  delivered  up.     When  that  caufe  was  at 
hearing,  the  creditors  bring  a  bill  ^inft  the  plaintiff  and  admini* 
ftratrix  to  difcover  collufion.     Both  caufes  came  on  before  the 
Mafter  of  the  Rolls,  who  decreed  for  Mr«  Turton,  and  now  they     f  241  1 
came  by  appeal  before  the  Chancellor. 

The  queftions  were,  whether  this  bond  was  void  in  its  original 
creation ;  and  if  fo,  whether  it  has  not  been  fince  made  good  by 
feme  fubfequenc  matter,  either  by  its  being  transferred  for  fome 
valuable  conliderationji  or  by  the  promife  of  the  plaintiff  not  to 
difpute  it* 

As  to  the  firft,  it  was  faid  by  the  counfel  for  the  ohintiff,  that  ^ 

it  V  as  a  fort  of  firft  principle  and  fettled  rule  in  this  court,  to 
m?!  e  void  all  contrads  of  this  nature,  whereby  marriage  articles, 
fettled  by  the  confent  of  all  parties  concerned,  are  any  ways  de. 

S  3  fcated  I 
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feated  by  the  private  agreements  of  fome  of  them.  And  fcTcral 
cafes  were  cited,  to  eftabliffi  this  rule.  SalL  156.  where  it  was 
kid  down  as  a^rule,  that  9  fon«  without  the  privity  of  the  father, 
or  parent  treating  the  match,  gives  bopd  to  refund  part  of  the 
portion,  it  is  void*    3id*  158. 

9  Vem.  34S.  gjy  2J.  Raymond  cited  Redman  v.  Redman  in  1 685.  in  this  court, 

where  on  a  treaty  of  marriage  the  friends  of  the  lady  inftfted  on 
the  hufband's  difcharging  all  his  debts  before  the  marriage*  There 
was  one  bond  which  his  brother  agreed  to  pay  for  him,  but  un- 
derhand with  the  privity  of  the  lady,  who  was  afraid  of  lofing  the 
matchj  took  a  counter  lecurity  of  the  hufband ;  and  the  marriage 
took  eScGt.  Afterwards  the  brother  paid  the  money  on  the  bond, 
the  hufband  died,  and  he  fued  the  counter  iecurity  againft  the 
widow,  who  had  taken  admiaiftration.  She  brought  her  bill, 
and  though  privy  to  the  fraud,  was  relieved  i  bccaufe  it  was 
done  originally  to  defeat  a  marriage  agreement. 

s  Vtm.  475*  So  in  the  cafe  of  Ga/e  v.  Lindo.     On  a  treaty  of  marria^  the 

fortune  of  the  young  woman  not  being  fufficient  for  the  hufband, 
fhe  prevails  on  her  brother  to  make  up  the  deficiency  by  a  bond 
of  his  i  but  privately  agrees  with  him,  that  no  ufe  ihould  be  made 
of  it.  They  were  married  accordingly;  and  the  hufband  dying, 
fhe  took  out  adminiflration,  and  put  the  bond  in  fuit :  the  bro- 
ther fues  here  for  relief,  but  denied  becaufc  the  agjreemcnt  was 
fraudulent. 

Mr.  Femen  quoted  the  following  cafes  to  the   fame  purpofe. 

•  Vera.  4(6.      LamleyY.  Hamond,  Mdt.   1714*  %  mother  for  the  advancement 

499-  of  her  fon  in  marriage  agreed  to  part  with  her  jointure ;  the  fbn 

at  the  fame  time  had  a  leafehold  eflate  of  his  own,  whicb  he  pri* 

vately  contra£led  to  afBgn  over  to  her  in  confideration  of  what  fhe 

was  to  fettle  upon  him :  after  the  marriage  the  fon  died,  and  his 

reprefenutive  recovered  this  leafehold  eftate  out  of  her  hands  by 

r  242  1    *  decree  of  this  court,  becaufe  there  was  no  mention  made  of 

that  affignment  on  the  marriage  treaty. 

I  Vcm.X4o.  ^  Peyton  yr.  Bladwel/,  ^  March  1694.  Mr.  Bladwell  on  the  mar* 
riage  of  his  nephew  Telverton  Peytcn  with  the  daughter  of  Sir 
Join  Roiert/,  agreed  to  fettle  anxftate  of  ^qqL per  annum  on 
them  for  a  jointure,  and  after  his  death  to  fettle  a  further  eUatc 
.pf  100  /.  per  annum  on  him  and  his  heirs.  After  the  marriage  it 
was  difcovered,  that  there  was  a  private  agreement  between  him 
and  his  nephew,  that  he  (hould  demife  the  firfl  efbtte  back  again 
to  Bladwell^t  150  /.  per  annum  rent  5  and  as  to  the  reverfionary 
eftaxe,  that  he  (houW  releafc  that  -,  and  fuch  demife  and  rekafe 
Fere  executed  accordingly :  after  the  nephew's  death  his  wife  and 

Sir 
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Sit  yAn  Roherts  fue  It  this  court  to  fet  afide  this  prirate  agree- 
ment, and  had  a  decree)  whereby  BlaJweil  was  to  account  for 
the  profits  of  the  eftate  in  pofleffion  at  the  rate  of  200  L  per  annum 
from  the  time  of  the  demife,  and  to  fettle  the  other  eftate  of  100  /• 
per  annum  on' the  heirs  of  Peyton  to  commence  after  his  own  death. 
Sloan  ▼.  Fonoler.  On  the  marriage  of  Fovjler^s  fon  with  S/m/t's 
daughter,  Fcmjler  by  articles  was  to  make  a  fettlement,  and  to 
have  the  portion  to  himfelf ;  but  he  told  his  fan,  the  portion  was 
not  faflicient  to  pay  younger  childrens'  fortunes,  and  fo  got  a 
bond  from  his  fon  for  a  fum  of  money  beyond  the  wife's  fortune  :• 
this  bond  came  afterwards  into  the  court  of  Chancery,  and  was 
fet  afide,  becaufe  it  was  taken  without  the  privity  of  the  wife's 
relations* 

As  to  the  fecond  queftion,  whether  die  creditors  as  purchafers 
of  this  bond  for  a  valuable  confideration  are  not  in  a  better  con«  '  * 

dition  than  Benfin  was. 

For  the  phindiFit  was  faid,  here  was  really  no  aflignment  at 
all  ;  it  was  only  depofited  in  Sir  Tbeoihr^s  hands  as  a  fecurity, 
but  not  defigned  to  transfer  the  intcreft  :  or  if  there  had  been  an  yj^,  ,  ^cim 
affignment,  that  gives  no  property  or  right,  a  bond  being  a  cbofe  Rep.  619.  wmi 
in  afficn  not  being  aifignable  but  in  equity,  and  then  it  muft  be  **  ^f"  **'*** 
attended  in  the   affignee's  hands  with  all  the  circumftances  of         '* 
equity  with  which  the  iirft  obligee  held  it.     If  therefore  it  was 
void  in  equity  in  its  original  creatioui  it  cannot  be  made  good  by- 
any  equiuble  conveyance :  the  creditors  can  have  no  better  right 
than  Ben/on  had :  their  right  is  only  to  his  eftate,  which  if  he  pof- 
feflcd  unlawfully,  can  be  no  better  in  their  hands.    So  it  is  in 
cafe  of  bankrupts.    Creditors  under  the  affignment  fhall  have  no 
better  right  to  the  efie£ls  than  the  bankrupt  himfelf  had.     Tajbr  •  Vim*  5^* 
T.  Wheeler.    Plaintiff  had  lent  money  on  a  copyhold  eftate,  and 
a  furrender  was  made  accordingly :  by  the  cuftom  of  the  manor 
furrenders  are  void  unlefs  prefented  in  a  year,  and  this  furrender     r 
was  negleded  to  be  prefented :  afterwards,  and  before  thie  mo* 
ney  was  paid,  Wheeler  the  debtor  became  bankrupt,  and  a  com*     [  243  j 
miffion  was  taken  out,  and  this  copyhold  fVi//r  tdia  affigned  :  the 
affignees  get  admittance,  and  the  mortgagee  fues  here  for  relief: 
they  urge  in  favour  of  the  affignees,  that  this  copyhold  continued 
in  me  bankrupt  till  his  bankruptcy :  the  only  thing  that  ftuck  with 
I>ord  Cowper  was,  that  the  plaintiff  by  his  fufitring  him  to  conti« 
nue  in  pofleffion,  and  not  prefenting  the  furrender  by  which  the 
mortgage  might  have  been  difcovered,  induced  others  on  the  ere* 
dit  of  that  eftate  to  truft  him,  and  now  the  affignees  have  both  law- 
and  equitv  of  their  fide ;  but  yet  the  plaintiff  was  relieved  on  that 
maxim,  mat  the  creditors  fliall  be  in  no  better  condition  than 


the  bankrupt  himfelf  was« 


S  4  And 
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And  in  thefe  cafes  where  fraud  has  been  purged  by  a  legal 
veyance  on  valuable  confideration  without  notice,  yet  the  perfons 
that  conveyed  with  notice  of  the  fraud  have  been  obliged  to  make 

%  Vtrn.  384.  *^  good.  In  the  cafe  of  Ferrers  v  Cherry,  Cherry  having  notice  of 
^  fettlement  wherein  the  father  was  only  tenant  for  life  in  eqoityi 
siccepts  a  conveyance  in  fee  from  him,  and  afterwards  fold  it  to 
purchafcrs  without  notice :  on  a  bill  by  the  fon  for  relief,  the 
purchafers  having  law  and  equity<  on^  theur  fide  had  no  deace 
againfl  them,  but  the  court  went  fo  far  as  to  order  Cherry  to  ao* 
fwer  for  the  fraud.     Another  cafe  was  Bovey  v.  Smiti.     Truftees 

t  Vem.  60.  jjj^ J  fQJ J  without  notice  of  the  truft  in  the  purchafer ;  he  levied  a 
£ne,  and  non-claim  for  five  years :  fixteen  years  after,  the  tnif^ 
tees  purchafe  back  this  eftate  for  a  valuable  confideration :  this 
appeared  to  the  court  on  a  bill  by  the  cefiuy  que  tru/l  \  and  though 
the  fraud  was  purged,  yet  the  court  decreed  the  eftate  became 
again  chargeable  in  their  hands,  and  the  lands  were  decreed  ta 
the  plaintiff  accordingly. 

As  to  the  plaintiff's  promife,  it  was  faid  to  be  rather  a  compile 
ment  than  a  promife :  or  if  it  was  one,  yet  there  was  no  confix 
deration  for  it. 

For  the  defendant  Seijeant  Cbejhyre  and  Mr.  Talboty  could  not 
difpute  the  general  rule  of  difcharging  contrads  made  in  fraud  of 
marriage  fettlements  \  but  faid  the  plaintiff  oughc  not  to  come 
here,  becaufe  himfelf  was  not  only  not  defrauded,  hut  was  crca 
a  party  to  the  fraud  againft  the  mother. 

The  fecond  queflion  was  chiefly  infifted  on.  They  faid  the 
original  fraud  was  purged  by  the  fubfequent  conveyance  for  valo* 
able  confideration,  and  likened  it  to  the  cafe  of  Pndgers  v.  Len^ 
-  tatHi  I  Sid.  134.  where  agreed  ^r  curiam^  That  though  a  deed 
be  fraudulent  in  its  creation,  and  voidable  by  a  purchafer:  yet  it 
may  be  made  good  by  matter  ex  po/l  JoQq  \  as  feofiee  by  covin 
f  244  ]  makes  a  feoffment  for  valuable  confideration,  the  fecond  feofiee 
has  a  good  title.  So  in  the  cafe  of  Ellis  v.  Warns^  Cr9.  Jac.  32. 
In  debt  upon  a  bond,  the  defendant  pleads  an  ufurious  concnd 
between  himfelf  and  one  A.  by  which  he  became  bound  to  the 
plaintiff  for  a  debt  he  owed  A*  and  which  jt.  owed  the  plaintiff ; 
t.he  plaintiff  replies  a  juft  debt  without  any  privity  of  the  ufurious 
c^ontrajS  between  him  and  A»  and  on  demurrer  held  a  good  re^ 
plication. 

Sarrot  v.  Fielding  in  Lord  Somers's  dme.  Sarroi  was  defired  bj 
one  Dod  in  the  country  to  draw  a  bill  for  him  on  his  correfpond^ 
ent  in  town  payable  to  Dod  or  order :  he  did  fo,  but  bfiftedon 
the  payment  of  the  money  before  the  delivery  of  the  bill,  but  by 
f  calbn  pf  a  hurry  of  bufin^fs  tb^n  in  the  Pk>p  it  was  negkded, 

afld 


Michaelmas  Term  6  Geo.  A  44 

md  the  bill  was  fent  to  town  without  the  plaintifF's  receiving  uif 
money  for  it :  the  defendant  purchafed  it,  and  fued  the  plaintiff 
at  law :  he  applied  here  for  relief,  becaufe  he  had  never  been 
paid  for  it }  but  Lord  &0tfrr  difmifled  the  bilL 

The  promife  of  the  plaintiff  was  faid  not  to  be  nudum  paBum^ 
becaufe  though  he  gained  nothing  by  it,  yet  the  creditors  parted 
with  fome  of  their  right,  for  they  confented  to  admit  fimple  con- 
trad  debts  upon  an  equality  with  bond  debts,  and  to  pay  Sir 
Xbeodore  his  whole  debt ;  and  a  lofs  on  one  fide  is  fufficient  to 
raife  an  uffum^t  in  the  eye  of  the  law. 

hori  Chancilhr.  Thefe  private  agreements  contrary  to  publick 
tranfadions  have  been  always  difcouraged  by  this  court,  even 
where  the  parties  have  come  to  be  eafed  againft  their  own  agree* 
ment.  And  this  is  fo  far  from  diftinguifhing  the  prefent  cafe 
from  others,  that  it  is  a  circumftance  of  all  the  cafes  that  have  been 
cited,  and  indeed  cannot  be  otherwife,  fince  the  fettlements 
againft  which  thefe  private  contrails  are  made,  are  always  for  the 
benefit  of  the  parties  to  the  marriage.  The  impofition  which 
the  court  provides  againft  is  not  upon  the  perfon  that  marries, 
but  on  thofe  that  are  concerned  in  contracting  for  him ;  and  I 
think  this  cafe  as  great  a  fraud  as  any  that  have  been  mention- 

The  next'condderatlon  is,  whether  the  creditors  have  a  better 
cafe  of  it  than  Benfin.  And  firft  it  is  clear,  that  any  aflignment 
of  Benfin  could  not  have  mended  it  -,  that  would  be  to  deftroy  all 
the  power  and  care  of  the  court  in  cafes  of  this  nature  at  once,  for 
is  is  then  but  to  aflign  over,  and  nothing  can  reach  it.  But  he 
cannot  properly  aflign  a  bond  nor  the  penalty  of  it ;  the  fenfe 
and  meaning  of  fuch  aflignment  is,  that  the  aflignee  ihall  have 
all  the  benefit,  which  the  aflignor  would  have  of  it,  in  equity  (2}. 
Suppofe  a  perfon  afligns  a  bond  that  is  paid,  can  the  affignee 
take  advantage  of  that  bond?  But  indeed  in  this  cafe  here  is  no  f  245  1 
alBgnment  nor  any  thing  like  it. 

But  in  the  next  place,  though  the  party  doing  the  fraud  can- 
not  make  the  bond  better }  it  is  another  confideration  whether 


(l)    Fide   ITebbir    v.    Farrer^  Chan.  Ca,  ^ifi.n.  Neville  y,  IViL 

a  Bf.  Pmr.  Ca.  88.     Duke  rf  Ha-  kin/on^  i  Bro,  Cha,Ca.  543.  Jack' 

miltm  V,  Lord  Moimm,  1  P.  fTms,  /on v.  Duchairct  3  Term  kef,  551. 

118.  PiicsirMer.  Oibomme,  2  Fex.  and  fee  Roberts  Vf  Roberts,  3  P. 

J75.       Mmte/tori    V.    Mmtefari»  Wms.6^. 

I  Black.  Rif.  365.     Monrrijou  v.  (a)  HiUv.Caillovelf  i  Fef.  izz. 


4rb»thmt^D0M.Ffoe.ijzd.  i  Bto* 


the 
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the  party injured  caiinot  amend  it.  And  I  6nnk  he  mry  as  far 
as  the  confideration  of  it  goes;  fer  the.  bond  is  not  abfolutely 
void  i  and  though  the  mother  is  the  perfon  ifajured,  yet  if  the 
fon  independent  of  the  marriage  will  afterwards  gire  a  new  bond 
for  it,  I  think  it  will  (lend  good  againft  him.  But  diere  is  xk>- 
thtng  of  that  nature  in  the  prefent  cafe :  there  is  no  afBgmnent 
-t  to  the  creditors.    The  compofition  and  agreement  amongft  the 

creditors  is  beneficial  to  them,  "Mnthout  any  confideration  of  this 
bond.  The  plaintiff's  promife  infifted  on  was  without  any  con- 
fideration at  all :  it  does  not  appear  that  it  induced  the  agreement, 
or  any  thing  was  done  on  it,  but  what  would  have  been  done 
without  it.  Creditors  are  indeed  intitled  to  favour,  but  it  is  only 
with  regard  to  the  debtor's  eftate»  and  not  other  people^s.  I  diink 
the  decree  of  the  Mailer  of  the  Rolls  is  right,  and  ought  to  be 
affirmed,  and  a  perpetual  injundion  go  as  to  the  bond. 

South  vff/I  Jones. 

Intr.  Hil.  5  Geo.  rot.  395. 

Fftrfen  a©t  riTI  HE  plaintiff  declares,  that  he  being  occupier  of  certain 
Sthc  of  graft  the  A  ^*"^*  *"  Downham,  20  th  of  Auguft  cut  down  his  grafsand 
day  it  is  cut,  bat  divided  it  into  cocks,  and  the  fame  day  gave  notice  to  die  defendant 
■uj  kt  it  lie  (i  J  ^hQ  ^as  re£lor,  to  come  and  carry  away  his  tithes^  which  he 
•BODgh^^ouke  '^^^  "o^  done,  per  quod  he  loft  the  ufe  of  that  part  which  was  un- 
it intt  hay.  der  the  cocks,  from  the  faid  aoth  ol  Auguft  to  the  loth  of  Dicettf 
But  though  the  ter  following.  The  defendant  pleads,  that  for  all  that  time  the 
^^idTdJ^afei  ^^P^^  ^J^^^^*  ^^-  ^^9  furroundcd  with  ditches;  and  Aatthc 
inm  the  day  of  ditches,  ways  and  paffages  were  fo  filled  with  water,  that  he 
cutting,  it  ii  could  not  Carry  off  his^  tithes.  The  plaintiff  replies,  that  the 
we  eaoug  .  ji(^|j^g^  ^j^yg  ^^j  paffagcs  were  not  fo ;  and  the  defendant  de- 
murs. 

Bootle  prt  defendente.  The  declaration  is.  ill,  in  demanding  more 
damages  than  the  plaintiff  ought  to  go  for ;  he  demands  from  the 
time  of  mowing,  whereas  the  parfon  is  not  obliged  to  carry  it 
away  then,  but  it  muft  lie  till  the  pariihioner  has  made  it  into  hay. 
I  Roli.  Abr.  643.  X.  I  RdIL  Rep.  420,  l^^•  We  arc  not  af- 
ter a  verdift,  where  this  might  be  helped  by  a  releafe,  but  on  a 
demurrer.     So  mn  conftat  the  plaintiff  will  releafe. 


(i)  Notice  of  the  tythes  being  342.  S.  C.    Aimiu  Feme.  48.  Bot 

fevered  muft  be  give«  before  this  plaintiff  is  not  obliged  to  alMge 

adtion  is   brought.      Com,  Dig.  notice  to  the  parlbn  of  the  time  of 

title  Di/mes  (L.  3. )  Chajc  v.  ITare^  felting  them  ouL     /i. 


I  R9IL  ^^r.  643.   /.    30,     Style 


2.  The 


.L.tk 
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a.  The  replication  is  ill  in  oflfering  to  put  the  whole  time  in  ' 

iflucj  and  though  we  plead  to  the  whole»  as  we  were  obliged^ 
yet  the  fault  is  in  them. 

3,  The  replication  is  in  the  copulative,  ditches,  ways  and 
paflages,  when  it  (hould  have  been  in  the  disjunctive.  2  Sound. 
205.     3  Keh.  162. 

C.  J.  The  declaration  is  ill,  for  it  (hould  have  (hewn  when  it 
was  nude  into  hay,  and  dated  the  wrong  from  thence :  the  repli- 
cation is  well  enough  in  the  copulative,  becaufe  the  plea  is  one 
intire  matter  of  excufe,  and  the  defendant  relies  on  the  whole, 
and  not  on  each  particular's  being  impaiTable.  Et  per  Powys  J. 
The  defendant  has  not  denied  the  wrong  which  the  plahitiff  has 
laid,  but  takes  upon  him  to  excufe  the  whole*  Ei  per  Eyre  J. 
Suppofe  the  tenant  will  not  make  it  into  hay,  the  parfon  has  no  re- 
medy to  compel  him,  but  he  may  do  it  himfelf,  which  it  ap* 
pears  he  has  had  time  enough  for.  Fcrtefasejn  The  ifliie  is  well 
offered,  for  the  paflages  being  over  the  ditches,  (as  they  muft  be, 
becaufe  it  is  faid  the  clofe  was  furrounded)  it  was  proper  to  put  it 
in  the  copulative*  The  time  laid  in  declarations  is  for  the  moft 
part  immaterial  (a),  and  in  trefpafs  it  is  fufficient  if  part  of  ^  j  BuU.  L. 
the  time  be  according  to  law,  becaufe  the  jury  may  apportion  it,  ^  ^^- 
or  the  party  releafe  it :  it  is  pbin,  here  is  a  wrong  for  fome  part  pj^.  9  5^' 1095. 
of  the  time,  and  I  believe  the  precedents  will  warrant  this  decla- aRoi.  687.1.15. 
ration.     Htam  725.     1  Brown  69,  70.  ulterius.  R*acc*Cro  Car 

5 '4* 

Che/hfre  Serjeant  pro  defendente.     If  the  parfon  is  hindred  by  Cvm.  Dif .  tie. 

the  aft  of  God,  or  the  party,  from  taking  his  tithes ;  it  is  an  ex-  PA««ief*l<^«  »f-) 

cufe*     I  ttoll.  Abr.  109.  pL  37.     Though  our  plea  is  double,  yet 

it  is  a  principle  in  pleading  that  if  the  other  does  not  demur,  he 

moft  anfwer  the  whole  plea*     Our  plea  amounts  to  thts«    The 

way,  fays  he,  to  the  clofe  was  very  badj  and  if  I  could  have  got 

through,  yet  when  I  came  to  the  clofe,  it  was  fo  encompafifed 

with  ditches,  and  thofe  filled  with  water,  that  I  could  not  have 

got  over*    The  replication  puts  us  to  prove  both,  when  either  is 

an  excufe,  and  therefore  it  is  bad.     i  Sound*  268* 

The  declaration  likewife  is  ill,  becaufe  the  defendant  cannot 
be  guilty  as  to  all  the  time ;  for  the  court  will  take  notice,  that  it 
is  impoflible  to  make  the  grafs  into  hay  the  fame  day  it  is  cut : 
and  the  parfon  has  of  common  right  time  to  have  it  made  into 
hay*  If  a  man  referves  a  rofe,  the  court  fo  far  refpecls  the  or- 
der of  nature,  as  not  to  make  him  pay  it  in  winter. 

Reeve  eontra.  The  plea  is  not  double,  but  the  defendant  relies 
upon  it  as  making  one  intire  excufe,  and  therefore  we  have  pro* 
perly  traverfed  the  words  of  it  in  our  replication* 

a  As 
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As  to  the  declaration,  it  is  well  enough,  for  the  meafnre  ofthe 
images  is  not  how  long  the  cocks  remained  after  they  were  cut, 
but  after  a  reafonable  time  to  remove  them  ;  as  in  an  a^on  for 
beating  his  fervant  per  qtsod  fervitium  amifiu  the  {mart  of  the  fer- 
vant  18  not  the  meafure  of  the  damages,  but  it  is  the  lofs  of  fer- 
v4ce  which  the  mafter  recovers  for  \  and  what  h  a  reafonabfe 
time  in  this  cafe,  is  master  of  evidencci  and  muft  be  left  to  a 
jury. 

But  if  wc  do  go  for  too^much,  they  are  not  proper  to  make  the 
obje£lion,  till  they  fee  whether  we  take  damages  for  an  improper 
time  *,  for  as  part  of  this  time  is  well  alleged,  the  ^ury  may  feve^ 
the  time,  and  give  damages  accordingly. 

PctvysJ.  held  with  the  plaintiffs  Et  per  Eyre  J.  The  pica 
is  not  double,  for  the  firil  part  ta  only  inducement,  but  the  ^ 
of  it  is  the  ditches  being  filled  with  water ;  fo  the  replication 
meeting  the  plea  is  right.  It  is  certain  the  defendant  let  his^ 
tithes  lie  too  long,  and  that  is  a  damage  to  the  pariihioner.  If  a 
Piift.  1095.  cmtifwando  is  laid  in  trefpafs,  the  jury  may  give  damages  as  to, 
part  of  the  time  only. 

Replication  iq  Fwtejctn  J.  The  replication  is  well  enough,  for  the  fubfiance 
the  copulation  of  the  plea  is  but  ^^^  i'i&%  That  he  could  not  come  at  his  tithes  \ 
^s**ajid*  Mf  ^"^  ^  ^^  ^^^  *^  ^"^y  matter  of  circumftance.  We  cannot  judge 
lages)  were  not  what  is  a  rcafonable  time,  becaufe  of  the  accidents  of  wind  and 
*"^'*^^  th^'*  weather,  but  that  is  to  be  left  to  a  jury ;  and  if  the  plaintiff  had 
thfy  ww,^  if  g^^^  ^"'7  ^^^"*  ^^^  or  four  days  after  the  cutting,  I  do  tfot  fee 
food.  how  that  could  have  mended  the  cafe  upon  a  demurrer.  JwBchtm 

pro  querente[2). 


(a)  That  this  a^ipn  well  U^s^  n/idc  Palmer  341.  381.    Ntj,  31^ 


M 
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6  Georgii  Regis.     In  B.  R. 


Sir  John  Pratt,  Knt.  Lord  Chief  yujic€. 

Sir  Littleton  Powys,  Knt.  T 

&>  Robert  Eyre,  J&A  yjHfti^^'- 

Sir  John  Fortefcue  Aland,  Knt^  j   - 

Nicholas  Lechmere  Efquire^  Attorney  General. 
Sir  William  Thompfon,  Solicitor  General. 


"Whitehead  vetf,  Barben 

PER  curiam:  Upon  conference  with  the  other  courts  they  Node* ©Ttnilti 
aad  we  are  of  opinion,  that  within  the  reafon  of  4  (tf  J^.  J^^T*^^* 
&  M.  c.  21.  which  appoints,  that  the  delivery  of  a  declaration 
againft  a  prifoner  to  the  gaoler  (hall  be  good,  a  notice  of  trial  to 
him  is  good  alfo,  though  the  defendant  has  an  attorney  in  one 
cafe  and  not  in  the  other. 


Pierce  verf.  Hopper.  £  249  ] 

Int.  Pafch'  5  Geo.    In  B.  R.  rot.  187. 

/2  .j^.  p£C:  2.3h, 

DEclaration  yc/r  attachment  in  prohibition,  wherein  the  pisin*  CoaftnaAloa  «r 
tiff  fets  forth,  that  before  the  making  of  the  ftatute  3  Geo.  ^^  «>»?»« 
intitled.  An  aSifir  the  better  regulating  of  pilots  for  conduBing  rf^^fo^X  ^**°* 
^flnps  and  vtJTels  Jrom  Do¥er,  Deal  and  the  ijle  of  Thanet  up  the  3  Geo.  i.  c  i]« 
rivers  of  'Enames  and  Medway,  he  was  publickly  examined  by 
the  elder  and  more  experienced  members  of  the  fociety  of  pilots 
of  Trinitj^boufi  touching  his  (kill  and  experience  in  the  piloting  of 

ihips, 
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(hips,  andbrmgu^on  fuchhis  examination  approred  of,  lie 
admitted  a  member  <)f  that  fociety,  and  was  afterwards  confirmed 
accordingly.  That  after  making  the  (tatute  he  was  a  fecond  time 
examined,  admitted  and  confirmed,  and  that  according  to  the  di- 
re&ion  of  that  ftatute  his  name,  age  and  place  of  abode  were  put 
into  the  lift  and  hung  up  at  the  cuftom-houfes  in  London  and 
DaveTf  by  virtue  whereof  he  then  became  and  has  ever  Cnce  con- 
tinued a  member  of  that  fociety,  and  as  fuch  ought  to  enjoy  die 
piivilege  and  profits  which  every  member  is  intitled  to.  Tlat  the 
cxpofition  of  all  (latutes,  the  placing  and  difplacing  of  officers, 
matters  of  freehold  and  all  other  matters  arifing  withing  the  body 
of  the  county,  whether  by  land  or  by  water,  belong  to  the  king's 
courts  of  record,  and  not  to  the  courts  of  admiralty^  unlefs  fpe- 
cially  provided  for  by  ads  of  parliament*  That  the  rivers  of 
Thames  and  Medway  are  both  ifi/ra  corpus  comitatuSf  and  not  within 
the  jurifdi£kion  of  the  court  of  adtmralty  of  the  tinque  ports,  but 
all  matters  arifing  out  of  that  jurifdiflion  are  properly  determin- 
able in  the  king's  courts  of  record.  Notwithflanding  which  the 
defendant  intending  to  prejudice  him,  has  ^irawa  him  into  plea 
in  the  court  of  admiralty  of  the  cinqia  ports  for  a  penalty  or  for- 
feiture of  lo/.  and  by  his  libel  fuggefts.  That  time  out  of  mind 
there  has  been  a  ufeful  and  well  regulated  fociety  of  pilots  of  7W- 
mtyhoufi  belonging  to  Dover ^  Deal  and  the  ifle  of  Thanet,  who 
have  had  the  fole  piloting  and  loadmanage  of  (hips  and  veflels  up 
the  rivers  of  Thames  and  Medway^  That  by  the  rules  and  orders 
of  this  fociety  every  perfon  ought  to  be  examined  touching  his  (kill 
in  pilotage,  before  bis  admiflion  to  be  a  member,  or  undertaking 
to  pilot  any  (hip  or  vefiel  up  the  faid  rivers.  That  by  the  ftatute 
3  Geo,  it  is  ena^ed,  '<  That  if  any  perfon  (hall  undertake  to  pilot 
•*  any  (hip  or  veflfel  from  Dover ^  Deal  or  tlie  ifle  of  Thanet  up  the 
^*  faid  rivers,  before  he  (halt  be  publickly  examined,  approved 
*'  and  admitted  into  the  faid  fociety,  as  nas  been  ufuad  in  the 
^  manner  that  has  been  mentioned,  every  fuch  perfon  (hall  for 
*'  the  firft  offence  forfeit  lo  /•  for  the  fecond  ao  /•  and  for  every 
r  250  ]  **  other  oficnce  40/.  to  be  fued  for  and  recovered  with  cofts  of 
**  fuitby  any  perfon  whatfocver,  in  the  court  of  admiralty  of  the 
*'  cinque  ports,  if  the  ofiender  be  found  within  the  jurifdi£Uon, 
*^  or  elfe  by  a£tion  of  debt,  bill,  plaint  or  ^iformation  in  any  of 
^'  his  majefty's  courts  of  record,  to  be  diftributed  in  the  manner 
"  which  the  ftatute  dhrcas."*  That  now  the  plaintiff,  after 
making  the  faid  ftatute  {viz.)  13  July  17 18,  did  take  upon  him 
to  pilot  the  (hip  Stratford  from  Dover  to  London  up  the  river  of 
Thamesy  not  having  been  firft  examined  and  admitted  a  member 
ofthe  faid  fociety;  as  has  been  ufual,  by  which  he  forfeited  Ae 
fum  of  lo/.  (this  being  the  firft  oilenQe)  and  becaufe  the  now 
plaintiff  lived  within  the  jurifdiftion  of  the  court  of  admiralty  of 
the  cinque  portsi  therefore  the  defendant  caufed  him  to-  be  fum- 

noned 


Hilary  Term  6  Geo.  a5# 

mooed  Into  the  faid  court,  to  order  to  proceed  againft  him  for  re* 
coTcry  of  the  penalty.     That  notwithfiUoding  he  alleged  aU  the 
matters  aforefiid  in  his  defrtnce,  yet  the  defendant  the  further  to 
opprefs  him  libelled  againft  him  a  fecond  time,  thereby  fuggefting^ 
^at  for  time  immemorial  there  have  been  certain  by-laws,  cuf* 
toms  and  ufages  iqia4e  and  praSifed  in  the  £ud  ibciety,  and  tliat 
it  has  been  always  ufual  for  every  member  on  his  admiffion  to  take 
an  oath  to  obferve  and  keep  fuch  by-laws,  coftoms  and  ufages 
before  made^  or  the?  after  to  be  made.    That  by  ancient  ufage 
it  has  been  cuftomary^  on  due  fummons,  to  remove  any  mem- 
bers a^ing  contrary  to  the  by-laws,  cuftoms  oi  ufages,  or  break- 
ing the  aforefaid  oath«  and  every  perfon  fo  removed  has  been  aU 
frays  deemed  and  taken  to  be  in  the  fame  condition,  to  all  intents 
and  purpofesy  as  if  he  had  never  been  admitted  a  member  of  the 
fociety*    That  the  now  plaintiff  was  examined,  admitted,  fworn, 
ccmfinned  and  inlifted  as  the  ftatute  diredis.     But  that  afterwards 
he  ofiended  againft  the  by-laws,  and  broke  the  cuftoms  and 
ufiiges  of  the  fa,id  lociety,  and  a£led  contrary  to  his  oath :  and  . 
thereupon,  and  upon  due  fummons  and  proof  of  fuch  offence, 
and  hearing  wh^t  he  had  to  fay  for  himfelf,  he  was,  according  to 
die  ancient  ufage,  removed  and  expelled  from  being  a  member 
of  the  faid  fociety,  whereby  he  became  as  if  he  had  been  never 
admitted.    That  after  fuch  removal  he,  (not  having  again  been 
examined,  approved  and  admitted  into  the  faid  fociety)  3  Aapsfi 
1 718,  did  tsike  upon  him  to  pilot  the  fhip  called  Straifcrd  from 
Dover  to  London  up  the  river  of  Thames^  againft  the  form  of  the 
ftatute,  p0r  quod  he  forfeited  the  faid  10  /.    That  to  this  fecond 
allegation  in  the  court  of  admiralty  of  the  cinquf  ports  the  now 
plaintiff  demurred  in  law,  and  put  it  in  the  judgment  of  the  court 
whether  he  ought  to  be  compelled  to  make  any  anfwer  to  it,  ubi 
rtveffa  et  infaBo  he  fays*  the  court  of  admiralty  had  no  jiiirifdidion 
to  proceed  againil  him  for  the  penalty,  inafrouch  as  he  had  been 
once  admitted  and  fwom  a  member  as  the  ftatute  requires,  and 
had  alleged  the  fame  in  his  defence  -,  notwithftanding  which  the 
defendant  id  proceeding  againft  him  after  a  writ  of  prohibition     f  a?i  ] 
deliTcred.    The  defendant  as  to  the  contempt  pleads  Not  guilty, 
and  for  a  confukation  demurs* 

Torkepro  deftndmU.  Before  I  enter  upon  the  merits  of  this 
caufe,  I  muft  obferve,  that  as  this  record  ftands,  the  fa£ts  of  our 
ieverai  allegations  in  the  court  of  admiralty  of  the  cinque  ports 
aauft  be  taken  to  be  true  \  for  the  now  plaintiff  has  by  his  de- 
murrer  to  the  fecond  allegation  admitted  the  fa£t,  and  offered  to 
put  it  in  the  judgment  of  the  court,  whether  upon  that  ftate  of  the 
cafe  it  be  fufficient  to  compel  him  to  make  any  anfwer  at  all  to 
it.  There  is  likewife  a  demurrer  to  the  declaration  in  this  court, 
which  if  the  other  was  out  of  the  cafe  would  have  the  fame*ef- 
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left.    Neither  is  the  power  of  removal  to  be  stt  all  qneftioneJj 
but  it  muft  be  taken  to  be  a  legal  removaU 

The  main  queftion  in  this  cafe  will  arife  upon  the  iirft  claofe 
in  the  zGt  of  parliament,  which  after  reciting  the  great  ufefolneis 
of  this  fociety  to  the  publick,  and  the  danger  in  admitting  per^^ 
fons  to  pilot  ihipsy  who  are  not  members  of  that  fociety,  enaSsi 
«  That  if  any  perfon  or  perfons  (hall  after  i  jfagufi  1 717,  take 
**  upon  him  or  themfelvea  to  conduft  or  pilot  any  fliip  or  Tefllel  bf 
**  or  from  Dover y  Deal  or  the  ifle  of  Tianet,  to  any  place  or  pbces 
**  in  or  upon  the  rivers  of  Thames  and  Mediuaj  before  he  or  they 
<*  Ihall  be  iirft  examined^  as  has  been  ufual,  by  the  mafter  and  var* 
"  dens  of  the  faid  fociety  or  feUowfhip  for  the  time  beings  touch* 
<<  ing  his  or  their  abilitiesi  and  (hall  be  approved  and  admitted 
^  into  the  faid  fociety  at  a  court  of  loadmanage  by  the  lord  war- 
'*  den  of  the  cinque  ports  or  his  deputy,  and  the  faid  mafter  and 
*<  wardens  for  the  time  being,  every  fuch  perfon  (hall  forfeit  for 
**  firft  ofience  lo/.  f which  is  the  penalty  we  go  for)  to  be  fued 
'*  and  recovered  in  tne  court  of  admiralty  of  the  cinque  ports,  if 
*<  theofiender  be  found  within  the  jurifdiftion^  or  elfeindic 
«  courts  of  Wejlmnjler^hali:* 

Upon  this  claufe  I  fliall  infift,  that  the  now  plaintiff  having 
been  legally  removed  from  being  a  member  of  the  fociety^  is  (not-* 
withftandinghis  former  admiflion)  fuch  a  perfon  as  b  prohibited 
by  this  zSi  from  piloting  any  (hips  or  veflels  within  the  limits  that 
have  been  mentioned^'  and  that  he  hath  incurred  the  penalty  for 
the  fijrft  ofience*  and  being  found  within  the  jurifdifition  of  the 
court  of  admiralty  of  the  cinque  ports,  there  was  fufficient  to  found 
the  jurifdi&ion  of  that  court  in  the  fuit  which  we  commenad 
there  againft  him,  and  therefore  a  confultatbn  ought  to  go* 

For  this  purpofe  I  (hall  (hew,  that  he  is  both  within  the  words 
and  intention  of  the  ftatute. 

r  252  1  As  to  the  words.  It  will  be  obje£led,  that  the  now  plaintiff 
did  not  pilot  this  (hip  before  he  was  admitted  a  member  of  the  fo* 
ciety ;  for  there  was  a  previous  admiflion,  which  b  enough  to 
ikreen  him  from  the  penalty,  though  as  to  any  other  benefit  be  is 
totally  deprived  by  his  expuKion  out  of  the  fociety. 

To  this  anfwer.  That  this  not  the  proper  conftniAion  of  tbofc 
words ;  the  plain  and  natural  import  of  which  I  take  to  be,  tbt 
all  perfons  (hall  be  excluded,  who  are  not  at  the  time  of  pilotiog 
any  (hip,  members  of  that  fociety.  It  may  not  be  impmper  to 
obferve,  that  by  the  preamble  of  this  a£i,  the  members  of  die  fo* 
<iety  are  defcribed  to  be  perfons  who  have  beoi  publicUy  ^^'' 
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mined  touching  their  (kill  and  abilities  in  pilotage  before  their  ad^ 
million.  It  takes  notice  of  the  many  and  great  advantages  of  thd 
feliowfliip  as  a  fello^ihip,  and  the  good  orders  and  regulations 
the  feUowihip  is  under  ^  and  therefore  it  is  confiderable,  whether 
the  enabling  daufe,  which  prohibits  all  perfons  before  their  ad« 
raiifion  from  a£Hng  as  pilots,  fliall  not  be  taken  to  be  only  a  large 
defcription  of  a  member  of  the  fociety,  by  fpecifying  the  particu- 
lars that  make  up  and  conftitute  a'  member.  The  preamble 
fays,  ^^  That  all  members  have  been  examined^  and  then  approved 
<<  and  admitted/'  The  ena£iing  part  prohibits  all  perfons  not 
examined,  approved  and  admitted;  that  is,  all  perfons  who  are 
not  members  of  that  fociety ;  for  this  muft  be  underftood  of  ad 
appTobatiiii  and  admii&on  fubfifling  and  in  force,  fuch  as  are  va- 
lid at  the  time  the  party  exercifes  the  buflnefs  of  a  pilot,  and  not 
fuch  as  have  been  made  vend  and  done  away  by  a  fubfequent  re-» 
moval ;  for  how  can  it  be  faid  that  any  perfon  ftands  approved  by 
this  focic;ty  as  a  pilot,  who  is  fo  far  difapproved  that  he  has  been 
turned  out« 

And  this  is  further  explained  by  the  provifo  which  follows^ 
and  excufes  perfons  who  undertake  the  pilotage  of  (hips,  when 
no  one  of  the  faid  fociety  or  feliowfliip  (hall  be  ready  to  conduct 
and  pilot  the  fame.  So  again,  it  provides,  that  all  mailers  of 
fliips  (hall  have  liberty  to  make  choice  of  fuch  pilot  of  the  faid  fo- 
ciety or  fellow(hip,  as  he  (hall  think  fit ;  and  no  perfon  (hall  con-^ 
tinue  in  the  faid  fociety  or  fellowlhip  who  (hall  not  comply  with 
the  dire£lions  of  the  ftatute  in  what  is  there  mentioned.  So  that 
every  claufe  being  tied  up  to  the  being  of  the  fociety  or  fellow-* 
ihip,  makes  it  evidently  appear,  that  whoever  undertakes  to  pilot 
any  Chip,  muft  be  at  that  time  a  member  of  the  fociety,  or  elfe 
that  he  ihall  incur  the  penal^es. 

This  I  take  to  be  the  plain  meaning  of  the  words ;  but  even 
the  intention  of  the  a&goes  to  this  cafe  :  that  a  perfon  once  ad-  [  253  ] 
mitted,  and  afterwards  removed,  was  as  fully  intended  to  be  ex- 
cluded from  the  pilotage  of  Ihips,  as  any  other  perfon  who  had 
never  been  admitted  at  all.  But  that  what  I  (hall  offer  upon  this 
head  may  the  better  have  its  weight,  I  (hall  firft  obviate  an  ob^ 
je^on  or  two  which  may  be  made. 

It  maybe  objected,  that  this  is  a  penal  ftatute,  and  that  penal 
ftatutes  are  not  to  be  taken  by  intendment  *,  and  therefore  the 
plaintiff  not  being  within  the  words,  (hall  never  be  expofed  to 
what  may  argued  to  be  the  intent  of  the  ftatute. 

I  muft  admit  this  to  be  the  general  rule  of  conftrudion  of  pe- 
nal ftatutes;  but  then  it  is  under  certain  limitations  and  reil  fic- 
tions, and  many  cafes  there  are  which  break  in  upon  ic    For 
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there  is  an  higher  rule  of  con(lru£li6h  than  this,  and  that  is,  that 
all  ftatutes  which  are  made  pro  bono  publico  (hall  be  expoanded  in 
fuch  a  manner,  that  they  may  as  far  as  poi&ble  attain  thrir  end- 
That  this  ftatute  is  a  law  made  pro  bom  publico  I  believe  will  not 
be  difputed.  The  nature  of  the  thing  fpeaks  it»  and  the  ftatnte 
^itfelf  takes  notice  of  the  many  and  great  advantages  of  the  faid  ficiety 
erfelloHvJljip  to  thepuHick.  In  Magdalen  college  cafe  it  is  faid  to  be 
the  office  of  judges,  to  make  fuch  a  conftrudion,  as  will  redrefs 
91  Co.  7 1,  b.  the  mifchief,  and  advance  the  remedy,  and  to  fupprefs  all  cva- 
fions  which  may  be  made  in  order  to  continue  the  mifchief ; 
that  the  law  will  never  by  any  confiru£lion  advance  a  private  in- 
tereft  to  the  deftrudiion  of  the  publick  \  but  on  the  contrary  wiH 
advance  the  publick  intereft  as  far  as  poflible,  though  it  be  to  the 
prejudice  of  a  private  one.  So  likewife  is  3  Co.  7.  b.  It  would  be 
endlefs  to  cite  cafes  where  penal  ftatutes  have  been  taken  by  in« 
tendmentv  and  therefore  I  (hall  only  fingle  out  two,  which  are 
ftronger  than  the  cafe  at  bar^  inafmuch  as  the  penalties  are  f;*r 
greater,  and  one  of  them  extends  even  to  the  life  of  the  ofiEcnder. 

By  the  ftatute  of  ^7  Ed*  3.  r.  i.  it  is  provided,  «<  That  if  any 
**  perfon  ftiould  draw  another  to  the  court  of  Rome  for  a  matter 
^  which  might  be  determined  in  the  king's  courts^  or  to  over- 
*^  throw  the  judgments'  given  in  fuch  courts,  fuch  perfon  fliould 
^*  have  day  by  thefpace  of  two  months,  and  if  be  came  not  at  the 
^<  dajy  he  ihould  be  put  out  of  the  king's  proteQion.**  Upon 
.  this  ftatute  a  queftion  was  made  in  30  Ed.  3.  1 1  b.  whether  if 
the  offender  (hould  appear  and  be  over-ruled,  he  fliould  incur  the 
danger  of  ^pramunire  ;  and  afterward&  in  39  Ed,  3.  7.  a.  it  Mras 
refolved  he  fliould :  and  yet  diat  cafe  is  as  much  out  of  the  letter 
of  tlie  ftatute.as  our  cafe :  and  many  judgments  have  followed 
that  refolution.    44  Ed.  3^3^*  ^*  ' . 

[  254  ]  s  The  other  cafe  I  fliall  mention  is  in  1  R.  j*  10.  a.  which  \ras 
a  queftion  made  upon  the  8  Hen,  6.  r.  12,  which  eua£ls,  *'  Thst 
•*  if  record  be  razed  or  ftolen  away,  by  reafon  'whereof  any  judg- 
<<  ment  it  avoided,  the  offender  fliould  fufier  death  as  a  fcion;" 
the  razure  in  that  cafe  tended  to  fupport  the  proceedings,  and  \€i 
it  was  refolvcd  to  be  felony. 

Taking  it  therefore,  that  we  are  proper  to  conftruc  the  word* 
of  this  ftatute  in  this  manner }  I  ihall  now  proceed  to  lliew,  that 
the  offence  of  the  plaintiff  is  fuch  an  offence,  as  was  defigaed  to 
be  punifhed  in  the  manner  we  are  proceeding  againft  it.  Tlie 
ftatute  takes  notice  of  the  good  rules  and  orders  of  the  fociety, 
which  tend  fo  much  to  the  advantage  of  the  publick ;  and  by  re- 
qairing  every  member  to  bc'firft  examined,  their  defign  was,  that 
no  perfon  ihould  have  the  pilotage  of  any  fliip,  who  wa;»  not  to 
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!>e  under  the  awe,  and  fubje£i  to  the  rules  and  orders  of  the  fo* 
ciety ;  left  (as  the  ftatute  takes  notice)  unquaFified  perfons  (hould 
undertake  the  pilotage,  whereby  the  (hips  and  vcffels  with  their 
cargo  and  mariners  ihould  be  loft.  Every  pilot  is  likewife  re- 
<]uired  to  have  his  name  hung  up  at  the  cuftom-houfes,  that  the 
merchants  and  mafters  of  Ihips  may  know  who  to  apply  to,  and 
what  perfons  they  may  fafely  truft.  But  this  man  at  the  time  of 
piloting  this  (hip  was  not  under  the  controul,  or  in  any  degree 
fabje£i  to  the  rules  and  orders  of  the  fociecy ;  his  name  ought  not 
to  be  hung  up  at  the  cuftom-houfe,  fo  as  to  be  known  to  the 
merchant,  or  any  others  who  wanted  theaffiftanceof  a  pilot,  be- 
caufe  none  but  the  names  of  members  are  to  be  fo  lifted  :  a  per- 
fon  whohad  never  been  admitted  could  but  be  in  the  fame  con- 
dition i  he  is  only  prohibited  from  piloting  of  (hips,  becaufe  he 
will  not  be  under  any  regulataoa,  which  is  fo  neceilary  for  the 
fervice  of  the  publick. 

To  infofce  this  a  little,  I  would  fubmit,  that  perfons  who 
have  been  legally  removed  from  oflBces  or  employments,  are  to  be 
confidered  in  the  eye  of  the  law  to  be  in  the  fame  cafe,  as  if  they 
had  never  been  admitted  into  fuch  offices  or  employments.  Sup* 
pofethe  by-laws  of  the  city  of  London^  inftead  of  prohibiting  per- 
fons mt  heingfreeiiom  exerct(ing  a  trade,  had  run,  that  no  perfon 
before  be  nvoj  admitted  a  freeman  (hould  fet  up  any  trade ;  I  uke  it 
within  the  reafon  of  Jrag§nef^z  cafe,  that  fuch  a  perfon  after  dif-  %  Co.  isi.  b« 
franchifement  would  be  as  much  fubjedl  to  the  penalties,  as  per- 
fons not  being  free  are  upoti  the  prcfent  eftabli(hment.  By  the 
a£t  of  uniformity  13  fsT  14  Car.  2.  ^  4.  $  14.  it  is  provided, 
**  That  no.  perfon  (ball  be  capable  to  be  admitted  to  any  benefice 
^^  or  eccle(iaftical  promotion,  or  prefume  to  adminifter  the  fa- 
"  crament,  before  fuch  timeashefball  be  wrdained  priejf^  according 
"  to  the  form  of  tne  book  of  common  prayer,  under  the  penalty  r  2c c  1 
**  of  too/."  Now  will  any  body  fay,  that  if  a  clergyman  be 
legally  deprived^  yet  becaufe  he  has  been  once  epifcopally  or* 
dained,  that  therefore  he  may  officiate  wherever  he  pleafes  ?  No, 
that  ordination  is  to  all  intents  and  purpofes  as  if  it  had  never 
been,  and  the  perfon  liable  to  the  penalty,  or  elfe  this  would 
prove  a  very  vain  provifion.  By  the  nth  fedion  of  the  fame 
ftatute  every  fchoolmafter  is  prohibited  from  teaching  any  youth, 
before  licence  $btarned  from  his  refpedive  ordinary,  under  certain 
pendties :  now  though  the  bi(hop  does  grant  fuch  a  licence,  yet 
it  will  n9t  be  pretended,  but  that  it  is  in  hb  power  to  repeal  it  \ 
and  fuppofing  he  does  fO|  muft  this  man  ftill  continue  to  keep  a 
fchool  ?  I  apprehend  he  cannot;  for  if  he  may,  the  confequcncc 
of  that  will  be,  that  if  the  bi(hop  upon  any  mifinformation  (hould 
once  grant  fuch  a  licence  to  a  perfon  never  fo  unfit,  and  in  whom 
he  was   much  deceived  \  that  then  this  perfon  might  go  on  in 

T  a  teaching 
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teaching  fchool,  and  corrupt  our  youth,  when  at  the  fame  time 
there  Is  an  exprefs  zGt  of  parliament  which  was  made  to  meet 
with,  and  oppofe  fo  great  a  mifchief.  In  2  Keb,  538.  where  the 
libel  was  for  teaching  fchool  after  licence  repealed,  a  prohibition 
was  denied.  In  our  cafe  may  it  not  happen,  that  a  man  (hall  get 
the  ufual  points  of  examination  fo  well,  as  to  pafs  a  publlck  exa« 
mination  \  and  yet  when  he  comes  to  a£b  as  a  member  of  the  fo- 
ciety,  he  may  be  found  to  be  ignorant,  or  not  fit  to  be  intruded  ? 
This  may  be  (and  I  am  afraid  has  often  been)  tlie  cafe,  and 
will  it  then  be  pretended  to  be  reafonable,  that  this  peifon  may 
continue  to  a£l  as  a  pilot,  atid  ruin  the  merchant  who  commits 
his  fhip  to  his  care  ?  I  apprehend  the  reafon  of  the  thing  tells  os, 
that  this  man  ought  to  be  difmifled  from  the  fociety;  and  if  he 
ever  afterwards  concerns  himfelf  in  the  bufmefs,  he  (hall  be  fubje& 
to  the  fame  penalties  as  in  cafe  he  had  never  been  once  admitted. 
The  fame  reafon  holds  in  both  cafes,  et  ubiefteadem  rath^  ibi  idan 
jus. 

It  will  be  objcGcd,  that  admitting  this  cafe  to  be  within  the 
intent  of  the  legiflators,  yet  tliis  is  a  proceeding  in  a  courfe  dif- 
ferent from  the  rule  of  the  common  law :  fo  that  though  a  jurif- 
didion  be  given  them  in  one  matter,  yet  that  may  not  be  extended 
by  equity  to  fimilar  cafes. 

This  admits  of  fcvcral  anfwers.    In  the  firft  place  I  muft  ob- 
ferve,  that  if  it  be  admitted  (as  they  who  argue  in  this  manner 
muft  admit)  that  this  cafe  is  in  equal  mifchief,  and  a  fimilar  cafe ; 
then  it  is  alfo  admitted,  that  it  it  juft  and  reafonable  it  (hould 
ftand  within  the  fame  remedy,  if  it  may  be :  if  one  offence  be  of 
as  bad  confequence  as  the  other,  what  reafon  is  there  to  favour 
one  oflFender  more  than  the  other  ?  which  will  unavoidably  be  the 
C  ^S^  ]    ^*'^»  *^  ^^  court  of  Admiralty  of  the  cirtque  ports  has  no  jurif- 
di£tion  of  this  caufe.     Nay  it  will  go  fo  far,  as  to  exclude  any 
remedy  at  all  againft  the  offender ;  for  the  jurifdiif^ions  given  to 
the  King's  courts,  and  the  court  of  Admiralty  of  the  cinque  ports, 
are  exclufive,  and  not  concurrent  jurifdidtions,  and  to  be  made 
ufe  of  in  different  cafes :  the  fuit  is  to  be  commenced  in  the  coun 
of  Admiralty  of  the  cinque  ports,  if  the  offender  lives  or  i$  found 
'    within  the  jurifdiftion,  or  elfe  by  aftion  of  debt  in  the  King's 
courts  of  record  :  now  the  words  or  elfe  exclude  the  courts  of 
Wejlmlnjier'hall  from  any  jurifdi£lion  in  cafes  where  the  party  is 
to  be  found  within  the  Inferior  jurifdi£(ion  :  tlie  plaintiff  is  tore- 
fort  to  one,  if  the  offender  lives  or  is  to  be  found  within  itj  but  if 
he  cannot,  then,  and'not  till  then,  he  is  to  feek  his  remedy  in 
another  place. 

We 
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We  arc  now  got  fo  far  as  to  take  it  for  granted,  that  iJic  plain- 
tiJ  in  this  cafe  was  deflgned  to  be  puniibcd  for  offences  com- 
mitted after  his  remoyal :  now  if  what  is  contendc4  for  on  the 
other  fide  (hould  prcyail,  it  may  fo  happen,  that  fuch  i|n  offender 
may  keep  intirely  out  of  the  reach  of  the  ftatute :  for  fuppofe  he 
fliould  continually  live  within  the  jurifdiftion  of  the  court  of  Ad- 
miralty of  the  cinque  ports }  then  upon  my  former  reafoning  he 
could  not  be  proceeded  againft  in  any  other  court :  the  confe- 
quence  of  which  will  be,  that  if  this  jurifdi£iion  does  not  extend  to 
fimilar  cafes,  the  offender  muft  go  unpunifhed. 

But  further,  I  take  it  to  be  no  new  thing  for  inferior  courts,  where  inftnor 
nay  courts  proceeding  by  the  rules,  and  in  the  forms  of  the  civil  coum  have  been 
or  ecclfcfiaftical  law,  where  jurifdi£tion  is  given   them  in  a  par-  ^JS^^  ^^^lu 
ticular  cafe,  to  have  a  jurifdifiion  by  conffruAicn  in  fimilar  fimilar  t»  thofe 
cafes  within  the  like  mifchief.     The  ftatute  of  QrcumfpeEie  agnails  wherein  they 
mentions  only  the  bifliop  of  Ncrwicb,  but  yet  becaufe  what  is  rea-  ^i*^^*^*^" 
fon  in  his  cafe  muft  of  necefTity  be  reafon  in  the  caie  of  any  other 
of  the  biftiops,  therefore  it  has  been  conftrued  to  extend  to  all. 
2  Inji,  487.     The  fame  ftatute  after  mentioning  fornication  and 
adultery  has  the  word  hujufnwdi^  and  has  therefore  been  expounded 
to  include  inceft  and  folicitation  of  chaftity.  2  Injl.  488.  So  the 
ftatute  oiArticuli  ckri^  c.  9.  gives  remedy  where  animalia  re^orum 
only  are  taken  ;  and  yet  in  27  j4JI  pi.  66.  it  was  held  to  extend 
to  abbots  and  priors,  who  were  within  the  fame  reafon.     The 
ftatute  2  £.  6.  r.  13.  gives  the  double  value  for  not  dividing,  and 
fetting  out  predial  tithes,  to  be  recovered   in  the  ecclefiaftical 
court  according  to  the  ecclefiaftical  laws  ;  and  yet  that  has  been 
extended  to  the  cafe  where"  he  does   a£iually  divide  them,  but 
then  carries  them  away  before  the  parfon  has  time  to  take  them ; 
and  yet  the  ecclefiaftical  jurifdi£lion  is  given  only  in  the  cafe  of 
not  dividing  and  fetting  out  of  tithes.     But  becaufe  it  was  the  in- 
tent of  the  ftatute,  that  the  fetting  out  fliould  be  in  fuch  a  man-    C  257  ] 
ner,  as  that  the  other  might  have  the  benefit  of  them ;  therefore 
this  device  to  elude  the  ftatute  was  not  allowed  to  prevail.  2  //^. 
649.    The  decree  relating  to  tithes  in  London^  which  is  confirmed 
hy2T  H»  8.  c.  1 2.  has  the  words,  **  Where  no  rent  is  rcfcrved  upon 
*^  a  leafe  of  a  houfe  by  reafon  of  any  fine  or  income  paid  before- 
"  hand:"  and  upon  this,  2  In/l.  659,  660.  it  was  rcfolved  to 
extend  to  cafes  where  no  fine  or  income  had  been  paid  before- 
hand ;  which  was  not  a  cafe  within  the  words  of  the  ftatute,  any 
more  than  our  cafe  is. 

Court  oi  Admi- 

There  remains  ftill  another  objedion  to  be  anfwercd,  and  it  '^^  ^y  i^^^ 
is  this.     That  to  allow  the  court  of  Admiralty  to  proceed  in  this  ori^nljlyMiAin 
cafe,  is  to  give  them  a  power  to  judge  of  diafranchifements,  their  jurifdic- 
and  the  validity  of  corporate  amotions.  ^|^;  f^*'  ^^^^ 

of  incident. 

T3  To 


a57  Hilary  Term  6  Geo. 

To  this  I  atifwcr,  That  though  they  cinnot  have  origma!  cog- 
nizance  of  fuch  matters,  yet  they  may  examine  into  them  where 
they  come  in  only  by  way  of  incident.  Out  of  the  many  cafes 
that  might  be  cited  for  this  purpofe  I  fliall  kleSt  a  few,  to  (hew 
that  the  rule  accejforium  feqtntury  non  duett  fuum  principalef  hcrfds 
equally  in  inferior  and  fuperior  jurifdi£iions.  BraBon  Kb,  5. 
jT,  401.  406.  R^gift*  58.  The  fpiritual  court,  or  court  of  Ad- 
miralty, may  judge  of  a  ftatute,  where  it  comes  in  incidentally, 
a  Roll.  Abr.  308.  pL  12.  In  Telv.  134.  a  fuit  was  commenced 
in  the  Admiralty  for  being  afliftant  to  the  efcape  of  one  com- 
mitted for  piracy ;  and  notwithftanding  the  offence  in  abetdng 
the  efcape  was  committed  upon  the  iand,  yet  in  regard  it  was  a 
dependant  upon  the  offence  of  piracy,  it  was  refolved  to  be  cog- 
nizable there,  i  RolL  Rep,  21.  In  a  fuit  for  tithes  the  defend- 
ant pleaded  art  arWtrement,  and  a  prohibition  was  prayed  for 
that,  and  denied.  Ltitch.  228.  The  right  to  the  office  of 
Chancellor  of  the  Bifhop  of  Gloueefier  came  incidentally  in 
queflion  in  the  high  commiffion  court ;  and  becaufe  they  had 
jurifdi£^ion  of  the  principal  matter^  no  prohibition  went. 

If  therefore  the  now  plaintiff  fhould  be  thought  n<rt  to  he 
within  the  letter,  yet  furely  he  is  within  the  reafon  of  the  fta- 
tute  -,  and  being  fo  he  is  liable  to  be  proceeded  agaxitft  in  the 
court  of  Admiralty  of  the  cinque  ports,  and  therefore  a  eoafulu- 
tion  ought  to  go. 

JVhttaler  Serjeant  contra.  I  (hall  (hew  that  the  plaintiff  is  quali- 
fied within  the  words  of  the  ad,  which  is  fufficient  to  (krcen 
him  from  the  penalty.  The  demurrer  can  never  be  taken  as  an 
admiflion  of  the  conftitution  and  power  of  removal,  for  that  con- 
ftitution  is  no  othetwife  fet  out  than  in  the  libel ;  and  if  any 
thing  (lands  admitted  by  the  demurrer,  what  we  (ay,  that  the 
r  2  pg  j  defendant  faljo  et  fuhdole  Itbellando^  t^f.  is  confefled^  for  that  de- 
nies the  truth  of  the  libel,  as  in  27  £f.  8.  1 1.  quote  crimen  /eio^ 
nia  falfo  impo/uit,  was  held  to  be  an  abfolute  denial  of  the 
crime. 

Then  as  to  the  demurrer  below,  that  confeffes  nothing  but 
what  is  well  pleaded  -,  and  in  this  cafe  they  have  not  pleaded  the 
merits  as  they  ought,  for  they  (hould  have  (hewn,  whether  they 
are  a  corporation,  or  only  a  voluntary  fociety;  that  they  had  a 
power  to  make  by-laws,  and  that  the  by-law,  againft  which  my 
client  is  fuppofcd  to  have  tranfgtefTed,  is  a  good  and  a  reafonablc 
by  law :  all  this  (hould  have  appeared  to  the  court;  and  inftcad 
of  demurring  to  our  declaration,  they  might  have  come  and 
(hewn  all  this  by  plea.  Rafi.  393.  iS  E.  4.  29.  C*.  £«/. 
122.     For  how  elfe  can  they  pray  a  confultation,  without  elh>- 

bli(hiiig 
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Uifliing  the  jaftice  of  their  proceedings)  and  laying  the  whole 
matter  before  the  court. 

As  to  the  merits^  I  apprehend  this  ftatute  ought  to  be  conftrued 
ftri£lly»  and  that  upon  three  accounts,  i.  Becaufe  the  fubjeft 
matter  of  it  is  an  inferior  jurifdiftion.  2.  Becaufe  it  is  intro- 
du£li?e  of  a  new  law*     And  3.  Becaufe  it  is  a  penal  law. 

1.  As  it  is  an  inferior  jurifdif^ion,  it  is  confined  to  time  and 
place,  to  perfons,  adixons  and  things,  as  they  are  mentioned  in 
it.  In  the  cafe  of  the  Marjbalfea^  10  Co.  75.  it  was  held,  that 
trefpafs  would  not  include  ejeBmenU  or  where  ^detainer  is  coupled 
with  it ;  and  that  is  the  cafe  of  an  ancient  court,  this  of  a  new 
one.  If  the  iherifF*s  torn  be  held  at  a  different  time  from  what 
Magna  Cbarta  dire£ls,  it  is  ill.     2  Inft.  ^  I. 

2.  Affirmatives  in  a  new  law  imply  a  negative.  Hoi.  7g9* 
Nay  where  it  is  a  remedial  law,  as  in  the  cafe  of  a  quod  ei  de- 
fareeat  in  14  H.  7.  i8.  and  a  ctd  in  vita  in  18  £•  4.  i6.     2  Ifffl* 

35^- 

3.  This  is  the  penal  law,  reftrif^ive  of  that  natural  right  which 
every  man  has  to  have  the  benefit  of  his  labour  and  induftry,  and 
h  gives  a  remedy  which  was  not  at  common  law  before,  and  is 
therefore  to  be  taken  ftri£Uy.  Keilw.  96.  So  the  cuftom  of  ga- 
velkind, that  an  infant  may  alien,  was  held  not  to  warrant  a  re« 
leafe.  10  ff.  4.  33.  And  the  fame  limited  conftrudion  has  al- 
ways been  made  upon  the  ftatute  of  limiutions. 

I  agree  die  rule  of  expofition  laid  down  about  ftatutes  made 
pro  Umpublicoy  with  this  rcftridlion,  that  they  are  no  way  dero- 
gatory of  the  common  law.>  In  this  cafe  the  ftatute  provides  for 
the  punifhment  of  perfons  who  lofe  {hips,  and  that  is  an  argu*  [  259  ] 
ment  that  they  had  no  notion  of  a  power  fubfifttng  in  this  fociety^ 
to  remove  a  man  for  tliat,  or  any  other  offence. 

But  what  I  infifl  upon  is,  that  the  removal  mufl  be  laid  out 
of  the  cafe  *,  and  the  only  queftion  now  is,  whether  this  man 
-wis  ever  examined,  approved  and  admitted :  it  appears  he  has 
been  examined,  approved  and  admitted,  and  being  fo  he  is  not 
a  perfon  in  any  wife  prohibited  from  a£ting  as  a  pilot.  The 
cafes  where  the  fpiritual  court  has  judged  of  matters  of  freehold, 
are  not  like  this }  for  in  them  they  had  original  jurifdi£tion  of  the 
principal  caufe.  And  no  cafe  can  be  {hewn  where  when  an  a£l 
was  lawful  at  common  law,  and  then  an  a£t  of  Parliament  has 
come  and  altered  the  nature  of  it  by  rendring  it  unlawful,  that 

T  4  fuch 
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Aich  a  (latutc  has  been  extended  to  Gmtlar  cafes,  which  I  am  £ff 

from'  admitting  ours  to  be* 

Tbrke  replied.  The  argument  from  die  words  fal/Q  et  JMJe 
(which  are  words  of  courle  in  all  fuggeftions)  is  nothing  to  the 
purpofe,  for  the  truth  of  thofe  fafls  is  not  yet  determined,  the 
queilion  being,  whether  the  court  below  (haU  proceed  to  exa- 
mine into  thetn.  But  there  was  a  demurrer  below  precedent  to 
their  fuggeftion  in  this  court,  and  that  demurrer  has  put  it  in  the 
judgment  of  the  inferior  court,  whether  taking  our  libel  to  be 
true,  there  is  difclofed  fufficient  for  the  inferior  judge  to  condemo 
the  party. 


I  agree  that  by-laws  muft  be  fet  forth,  where  the  point  of  s 
tion  is  in  difpute ;  but  not  here,  where  it  comes  in  pnly  by  way  of 
incident,  in  which  cafe  the  bare  alledging,  that  he  was  removed, 
is  fufficient.     Bto.  PUadtng  87. 

Almoft  all  a£U  Parliament  alter  the  common  law,  and  yet 
many  of  them  are  conftrued  liberally. 

C.  J.  The  queftion  is,  whether  the  plaintiff  has  incurred  the 
penalty  of  the  ftatute  \  for  if  he  has,  the  jurifdidion  of  the  court 
of  admiralty  of  the  nnqiu  ports  to  proceed  againft  him  for  that 
penalty,  is  not  to  be  doubted.  . 

As  to  the  words  of  the  ftatute,  I  think  there  is  no  colour  to  fay 
the  plaintiff  is  within  them  \  for  they  extend  only  to  perfons  m^ 
examined,  approved  and  admitted.  And  therefore  he  is  not 
within  the  words. 

In  the  next  place,  to  confider  the  intention  of  the  ftatute ;  It 
(hould  feem  as  if  there  was  a  great  difference  between  the  cafe  of 
one  nerer  admitted,  and  the  cafe  of  one  who  has  been  admitted 
r  260  ]  ^^^  afterwards  removed :  a  man  that  undertakes  to  pilot  a  (hip 
before  any  admiffion,  afts  knowingly  againft  the  exprefs  words  of 
an  2JBi  of  parliament  \  and  diere  is  room  to  fufpe£l  his  ignorance 
as  to  the  bufmcfs  he  undertakes :  but  where  a  perfon  has  been 
once  admitted,  though  he  be  afterwards  removed,  yet  there  is  no 
room  to  doubt  his  fkill  in  pilotage,  becaufe  he  has  pafled  a  publick 
examination,  and  it  may  be  the  removal  was  not  for  want  of  ikill, 
but  upon  fome  other  account,  which  may  aSbrd  no  ground  to 
diilruft  his  abilities :  every  man  knows  whether  he  has  been  ad- 
mitted or  not*,  but  every  man  after  he  is  admitted  may  not  know 
whedicr  he  be  legally  removed,  for  that  may  be  a  matter  of  diffi- 
culty depending  upon  the  power  of  the  fociety,  and  the  validity, 
ireafonablenefs  and  coniideration  of  their  by-laws;  for  a  removal 
%  it 
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iifaBocxsL  never  be  fufficlent,  and  it  muft  appear  to  us,  not  onlj 
to  be  a  remoyal  for  a^Hog  contrary  to  by-laws,  but  alfo  for 
ading  contrary  to  jfMr/ by-laws.  I  do  not  think  the  cafe  at  bar  is 
within  the  reafon  of  the  cafe  exprefled  in  terminis. 

Buteren  admitting  it  to  be  within  the  intent  of  the  a£),  yet 
farely  in  the  cafe  of  freehold' we  ought  to  be  fatisficd  of  thejufticc 
of  that  removali  by  their  (hewing  a  power  to  make  by-laws,  and 
every  other  ftep  neccfTary  to  make  a  lawful  removal  \  and  for 
want  of  this,  as  well  as  for  want  of  jurifdi£lion  of  the  caufe/ 1 
think  no  confultation  ought  to  go. 

To  which  Pvwjs  J.  agreed.  Etper  Eyre  J.  If  this  had  been  a 
return  to  zmandainuj  to  reftore,  I  fhould  have  thought  it  ill ;  but 
there  is  a  great  difference,  where  the  point  of  ren:oval  is  only  a 
collateral  matter.  The  intent  of  this  ftatute  was  certainly  to  fe- 
cure  the  pilotage  of  Ihips  to  fidlful  perfons,  and  the  underftanding 
of  the  pilot  was  the  principal  thing  they  had  in  view :  now  can  it 
be  faid,  that  this  man  is  lefs  a  perfon  examined,  approved  and 
admitted,  by  being  removed  ?  Docs  that  take  away  all  the  know- 
ledge he  had  before  ?  One  cannot  infer  any  incapacity  from  his 
being  removed,  for  that  might  be  for  a  matter  foreign  to  the  qua- 
£&cations  of  a  pilot.  If  the  parliament  had  intended  any  thing  of 
that  nature,  furely  it  would  have  been  mentioned. 

FortffcueJ.  The  aft  itfclf  makes  a  diftinftion  between  qualified 
perfons  and  thofe  who  are  aftually  members*  The  publick  is  only 
concerned  to  fee  that  they  who  undertake  the  pilotage  of  fhips  are 
capable  of  the  bufmefs ;  which  they  certainly  arc,  when  they 
have  pafled  examination.  This  aft  is  to  be  confidered  flriftly, 
and  not  by  equity  y  for  it  was  never  faid,  that  this  court  (hall  con- 
Ihiie  an  inferior  court  into  a  jurifdiftion.  The  admi(rion  is 
good  to  fome  purpofes  after  a  removal,  as  i  RoIL  Rep,  8 1.  in  the  [  261  J. 
cafe  of  a  pauper  difpaupered.  Per  curiam^  Judgment  for  the 
plaintiff  (x). 

The  fociety  applied,  and  had  a  claufe  in  7  Geo.  1.  c.  it.  $  14. 
for  their  relief. 


(i)  The  penalties  of  this   z6i    qui    tarn   v.  Blmcbard^    5  Burr, 
extend  to  the  mailer  of  a  (hip  pi-     2602. 
his  own  veflelj     Kimber 
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^  Domlnus  Rex  verfn  Philips. 

Caption  in  onn-  'T^  H  E  coroncr's  .inquifitlon  taken  fi4>er  vtfum  corporis  wa» 
am  figwres,  iu,    J^     quaflied,  bccaufc  the  year  of  our  Lord  in  the  caption  was 

in  common  figures,  whereas  it  ought  to  have  been  in  words  at 

length,  or  at  leail  in  Roman  numerals  ( i  )• 


(i)   VUe  7,  H.  H.  P.  C.    170.     Rex  ?.  Hammond,  dad.  146. 
The   opinion  of  Lety    C.   J.  in 


Dominus  Rex  verf^  Johnfon. 

Mich.  6  Geo. 

AppeanrKc  /CONVICTION  on  J  Ann.  c.  14.  for  keeping  a  gnn  not 
fil^^iirf!^*  *"  ^^  being  qualified ;  and  exception  was  taken  by  Fazaierirj^ 
'  ''^"™^''  that  here  was  not  a  reafonable.fummons,  for  it  was  made  cm  5 

OBober  to  appear  the  fame  day,  which  might  be  impofEble  upon 
account  of  diftance,  or  the  fummons  being  ferved  late,  and  his 
witnefles  might  not  be  got  together  on  fo  Ihort  a  warning :  then 
it  is  to  appear  apudparocH pradiEF^  whereas  there  are  two  pariihes 
mentioned  before,  fo  the  man  may  have  gone  to  one,  whilft 
they  were  convi£ling  him  at  the  other.     5a/i.  iSi. 

Wearg  contra.  The  defendant  appeared  at  the  time  and  made 
defence,  fo  that  cures  all  defc£ls  in  the  fummons.  Etper  curiam^ 
The  anfwer  is  right  (i). 

JcowftaimfariB  Then  it  was,  objefted,  that  the  (latute  requires  the  convidion 
!lr.T'"-  i?"     '^  ^^  ^1  iuftices  of  the  county  where  the  .offence  was  commited, 

that  the  jufticn         ,    1    '  •',  •       1%         «•  r«  .  r.^«  ^ 

are  of  the  county  ^"d  that  docs  not  appear  m  this  cafe.     Etper  curtam^  That  mutt 
wherrthe  ot-     appear,  or  elfe  they  have  no  jurifdi£lion.  Etper  Weargy  It  docs, 
""""""'"*"    for  they  diftribute  part  of  the  penalty  to  the  poor  of  the  parifli  of 
Chelfield  in  cotiC  Kan^^  infra  quam  parocV  <ffenfum  pra^  eGmmif- 
fumfuit.     And  the  juftices  are  juftices  of  the  county  of  Kent^ 
and  ftile  themfelves  fo.  Adjournatur. 


fence  wus  com* 


Mich.  7,  Geo.  it  was  quaflied  ;  ior per  curiam^  their  jurifdi£lioa 
muft  appear  otherwife  than  out  of  their  own  mouth« 


(1)  Rix  V.  Aikeuy  3  Burr.  1785. 
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Between  the  ArchbiOiop  of  Dublin  and  the  Dean  of  Dublin. 

TH  E  defendant  in  prohibition  obtained  judgment  in  Ireland^  C°**  ^"^  ^ 
which  was  affirmed  in  B.  R.  there,  and  came  over  hither  fng^^tVcnw^ 
by  a  defe&ive  writ  of  error,  which  was  quaflied  ;  and  now  the  chough  none 
queftion  was,  whether  the  defendant  in  error  fliould  have  cofts,  J"^  *»*«"  «»J^ 
there  being  none  given  in  the  courts  below,  either  on  the  princi-  j^.  ^  """ 
pal  judgment  or  the  affirmance. 

And  for  the  plaintifTin  error  it  was  faid  to  have  been  the  con-  , 
ftant  conftrudion  on  3  H*  7.  c.  lo.  that  where  there  were  no 
cods  in  the  origirjal  adion,  there  fhould  be  none  on  the  writ  of 
error ;  and  the  4  £21^5  Ann*  r.  i6«  extends  only  to  cafes  where  the 
defendant  in  error  would  have  colls  on  affirmance.  Cro,  Car. 
425.  In  a  firmedon  the  judgment  was  affirmed  without  cofts. 
So  1  Lev.  146.  in  zquodei  drforceat^  I  Vint.  i66.  in  the  cafe  of 
an  adminiftrator,  (and  4  M9d.  7.  in  replevin  denied  to  the  avow- 
ant) and  the  reafon  given  for  the  cafes  before  cited  is,  becaufe 
there  were  no  cofts  in  the  original  a£tion  \  and  the  words  in  3  H* 
7*  delay  cf  execution^  are  confined  to  fuch  judgments,  where  there 
are  cofts  and  damages,  i  Vent.  88.  in  die  cafe  of  Harrifin  and 
the  Arclhtjbop  q/  Dublin  (a)j  ID  Ann.  in  prohibition,  diere  was  W  " ^**' *'• 
judgment  for  the  defendant  in  C.  B.  in  Irelandy  that  judgment  J^jgl**  * 
affirmed  in  B.  R.  there,  and  alfo  in  this  court,  and  in  the  Houfe 
of  Lords,  and  no  cofts  ventured  to  be  taken^  though  able 
counfel  had  confidered  the  cafe. 

On  the  other  fide  it  was  faid,  that  though  there  are  no  cofts 
given  below  in  this  cafe,  yet  there  might  have  been  cofts  on  8 
^  9  ^*  3-  c.  It  •  (which  they  fliewed  was  enabled  in  Ireland)  and 
therefore  the  negleft  of  taking  them  in  one  court  ought  not  to 
prejudice  the  party  in  another.  In  Cro.  El.  659.  mere  were 
cofts  in  a  quodpermktaty  and  yet  the  judgment  is,  only  to  abate  a 
nuilance.  Harrifin*^  cafe  i^^ScAfubJilentio  5  and  in  Hyde  v.  Hal" 
Ugan^  HiL  2  Geo.  in  B.  R.  which  was  replevin  in  C.  B.  in  //v- 
/andj  judgment  for  the  avowant,  and  affirmed  in  B.  R.  and 
brought  over  hither ;  and  becaufe  the  firft  writ  of  error  from 
C.  B.  to  JB.  J?,  was  defedlive,  this  court  reverfed  the  affirmance, 
and  gave  fuch  a  judgment  as  B.  R.  below  ought  to  have  done, 
t;iz.  to  quafli  the  writ  of  error,  and  after  fevcral  motions  cofts 
were  ordered  to  be  taxed. 

C.  J.  The  authorities  on  3  H.  7.  being  both  ways,  I  think  my- 
felf  at  liberty  to  go  into  thofe  which  feem  to  me  to  be  grounded 
on  the  b^  reafon^  and  thofe  are  fuch  as  give  cofts^  for  indeed  the 

others 
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others  which  arc  built  upon  the  words  deiaj  of  execution  ftand  up- 
on a  very  (lender  foundation.  Suppofe  there  were  no  cofts  in 
the  original  fuit,  yet  is  there  not  a  manifeft  delay  to  the  party 
( I )  for  after  a  long  race,  when  he  reaches  a  confulution,  he  is 
but  in  the  fame  condition  as  to  the  forwardnefs  of  his  fuit  in  the 
inferior  court,  as  when  he  firft  fet  out  to  defend  himfelf  agmit 
the  prohibition.  The  defendant  might  have  had  cofts  below  if 
he  had  ailced  for  them,  and  I  think  he  is  intitled  to  them  here. 
Etper  Fortefcue  Jufticc,  coft  and  damages  will  lie  in  fomc  prohi- 
bitions. Cro.  Car.  559.  Oro*  Eliz.  61*]^  6$g.  The  flatutc 
has  the  word  vexation  as  wclPas  delay  of  execution^  and  will  any 
body  fay,  here  is  not  a  manifeft  vexation  to  the  party,  tobetra* 
vdled  thus  far  from  one  court  to  the  other,  and  to  have  the  me* 
rits  of  his  caufe  fo  long  fufpended  from  being  determined  in  the 
inferior  court* 

Curia  advifare  vutt ;  and  Trin.  6  Geo*  Pratt  C.  J.  delivered 
the  opinion  of  the  court,  that  colls  ihould  be  paid. 


(x)  Fidi  Heuflonve  v.  Tie B!/^f>     RawliMfon    qui    tam^    /^.   loSf 
f/Sat/fiur^,  Lfy,  77.     Fer^ufifi   v.     S.  P. 


Dominus  Rex  verf.  Whitlock. 

Cmftntaion  «n  ^"T^  H  E  defendant  being  brought  up  from  Newgate  by  hdm 

jaroc  ad  of  5      X     corpus  J  it  appeared  upon  the  return,  thsi^t  he  was  commit- 

eeo.  c- 15.  cij.  ^^j  f^^  deer-ftealing,  as  the  ftatute  3  Jr  4  JT.  W  Jf .  r.  10.  di- 

re£^s,  not  having  fufikient  diftrefs ;  and  that  this  was  done  by 

one  juftice  under  the  ftatute  5  Geo.  and  two  exceptions  were  taken 

to  the  warrant. 

I.  Becaufe  it  does  not  appear,  the  convidion  was  ever  con- 
firmed in  this  court,  or  that  tlie  rule  for  confirmation  was  deli- 
vered to  the  juftice,  and  the  words  of  the  ftatute  are,  "That 
*•  efier  the  confirmation  of  any  convi£lton  and  delivering  the  nde 
•*  to  the  juftice,  it  ftiall  and  may  be  lawful,  faTf.'*  Now  Ais 
ftatute  gives  the  juftice  a  jurifdiAion  after  confirmation,  which 
he  had  not  before  ;  and  therefore  he  ought  to  fliew  every  thing 
requifite  to  found  his  jurifdi^ion,  within  the  reafon  of  the  cafes 
^5  *  '4  Car.  2.  on  the  ftalute  Car.  2.  where  orders  have  been  quafiied  for  not 
'    *  appearing  to  be  upon  cofhplaint  of  the  churchwardens  or  ovcrfccrs. 

So  HiL  4  Anm  Regina  v.  Hinam^  a  conviction  on  Car.  2.  for 


(i)  Fide  16  Ge9.  3.  e.  30. 

fellinj 
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felling  coals  by  fcanty  mcafurc  was  cjuafhed,  bccaufe  it  did  not  '^  *  '7  Car-  z. 
appear  to  be  done  in  the  city  of  London,     The  word  after  makes  ^  ** 
what  comes  under  it  to  be  in  the  nature  of  a  condition  precedent, 
and  imports  fomething  previous  to  found  the  jurifdi£lion. 

2*  The  jaftice  only  fays,  that  it  has  been  certified  to  him  by  the 
cenftable,  that  there  was  no  fuiGcient  diftrefs,  whereas  there  ought 
to  have  been  a  warrant  to  levy,  and  a  return  to  that,  that  there      r  264  1 
was  no  diftrefs :  it  may  be  the  conftable  only  told  him  fo. 

Et  per  Pratt  C.  J.  and  Forte/cue  ].  {abfente  Powys  J.)  the  Where  power  it 
warrant  is  well  enough,  for  as  to   the  laft  objeflion,  the  word  «»»cntoaji^ic« 
certified  imports  it  to  be  in  a  legal  manner.     Then  as  to  the  other  wan^ofa  dif-' 
objedion,  we  take  notice  of  our  own  records,  and  by  them  it  trefs,  if  he  ftate 
appears  the  convi£tion  is  confirmed.  ITie  ftatute  does  not  rive  the  1?  ^"  !^*^*".^  . 
jultice  anewjunldicrion,  but  only  i;rvive$  his  old  one,  which  was  to  him  by  the 
fufpended  by  the  certhrari^  and  therefore  this  widely  differs  from  cnnftable  that  ^ 
the  cafe  of  an  order  of  removal,  for  there  the  overfeers  arc  in  the  J^e^oug^"**  ** 
nature  of  truftees  for  the  parifh,  and  unlefs  they  complain,  it  is  * 
to  be  fuppofed  there  is  no  grievance,  and  it  is  likewife  to  give  an 
original  jurifdidion* 

Eyre  JnHicc  ^titra.  Theold  jurifdidion  was  abfolutely  taken 
away  by  the  eertsorari,  and  this  is  a  new  jurifdicbion  given  upon 
terms,  for  the profecutor has  his  ele£lion  to  take  zlevariixom  us, 
or  apply  to  the  }uftice,  and  the  delivering  the  rule  is  what  makes 
his  ele^ion.  We  never  grant  execution  on  affirmances  in  the 
Exchequer  chamber,  till  a  remittitur »  The  juilice  fhould  like- 
wife  {h€W  a  return,  that  there  was  no  didrefs,  before  he  can  or* 
der  the  man  to  be  imprifoned ;  according  to  Dr.  Bonkofn^^  crfe 
and  the  cafe  Rex  v.  Qtandler^  HiL  11  ^.  3.  /«  B^  R.  where  it  Salk.  37!* 
was  held,  that  there  mufl  be  a  record  of  every  fining  and  impri- 
fonment.  There  being  two  Judges  to  one,  the  defendant  was 
remanded 

Dominus  Rex  vetf,  Furnefs. 

ORDER  for  non-payment  of  fmall  tithes  was  quaihed,  quia  Order  fur  cidict. 
faid  only  upon  complaint  generally,  and  the  7  &  8  ^*  3. 
c.  6«  requires  the  complaint  to  be  in  writing* 

Poplewell  verf.  Wilfon. 

ERROR  of  a  judgment  in  C.  B.  in  cafe  upon  a  promifTory  ^"^^  ^  vn  ^  ^^  ^/f  ^ 
note  entered  into  by  A.  to  pay  fo  much  to  B.  for  a  debt  due  t^Jul\^'^:^';^  ~}  ^^ 
from  C.  to  the  faid  B*    And  it  was  objc^cd,  that  this  not  being  the  ftatute 

for  3  Ann.  c- 9. 
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far  Tahie  recetved  was  not  within  the  ftatute,  and  prima /acre  the 
debt  of  another  is  no  confideration  to  raife  a  promifc.  But  the 
court  held  it  to  be  within  the  ilatute»  being  an  abfolute  promifcy 
and  every  way  as  negotiable  as  if  it  had  been  generally  for  value 
received.     And  the  judgment  was  affirmed. 

[  265  ]  Dominus  Rex  verf.  Clarke. 

Jjttwi'  c^*.  /  1^  H  E  writ  de  excommwiicaU  capiendo  run  thus  :  *'  Sigwjicavii 
J[  **  nobis  (the  biibop)  quod  Jtbanms  Fope  (the  vicar  gencnd) 
*^  in  a  caufe  between  A.  and  B.  for  the  contumacy  of  the  faid  B. 
**  ipfum  prafat*  B.  excofnmunieandwn  fire  decreviffet  authoritate  ip^ 
•*  fius  eptfcopi  ordinaria  excwimunicatus  fuijpt*^  And  Torke  moved 
to  quafh  it,  becaufe  the  only  nominative  cafe  to  excommumcatus 
fuiffet  is  John  Popexkt  vicar  gettferal,  fo^  is  faid  to  be  excommu- 
nicated, and  not  the  defendant.  For  the  fentence  is  not  enough 
to  warrant  this  writ,  but  it  muft  be  denounced  in  the  church  by  a 
perfon  in  holy  orders,  and  therefore  the  excommunicandum  fore  do- 
crevijfety  (which  1  admit  goes  to  the  defendant)  is  not  enough. 

Et  per  curiam :  It  is  oddly  penned.  But  the  officer  informing 
them,  that  mod  of  the  writs  uk  the  office  were,  and  had  been  fo, 
the  court  refufed  to  quafh  it. 


Dominus  Rex  vetf.  Smith. 

Fiaftice.  Y  N  this  caufe,  and  alfo  in  another  againft  juftices  of  the  peace, 

J^  the  court  refufed  the  common  rule  for  a  good  jury,  becaufe 
that  is  often  made  up  of  gentlemen  who  ^ire  in  the  commiiEon. 

Between  the  Parifhes  of  Ivinghoe  and  Stonebridge. 

Apprentice  T  T  P  O  N  a  fpccial  order  of  fcffions  the  cafe  was  dated  for  th 
lnil;^\^J^V  \J  opinion  of  the  court.  That  in  170a  one  Richard  Plovuer  was 
his  mafter,  woo  bound  apprentice  to  one  John  Emerton,  who  was  legally  fettled  in 
^" h^i^^*  /viw^Aof  .•  that  he  fervcd  part  of  his  time  there,  and  then  the 
efta^e,  gains  a  ins^ftcf  went  with  all  his  family  as  a  certiiicate-man  to  Stonehridge^ 
fetciement,  where  he  purchafed  an  efiate  of  the  value  of  60  /•  and  after  fuch 
j47^^No*'i3^.  P"^^'^*^^  ^^  apprentice  lived  with  him  fix  months  till  the  appren- 
BoitbyConft/  ticcfhlp  expired }  andbecaufe  the  ftatute  i2'^'/'7*  ^-  18.  provides* 
%  vol.  pi.  537.  that  the  apprentice  of  a  certificate-man  (hall  gain  no  fettlemcnt  in 
Pr  o*.  S.    .     ^^  parifli  to  which  the  maftcr  goes  by  certificate,  therefore  the 

juftices  adjudge  tlie  fettlemcnt  at  Ivinghoe^  where  the  lunding 

and  great  part  of  the  fervice  was. 

£1 
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Et  per  curiam  :  The  order  muft  be  qualhed :  for  as  the  ap- 
prenticefhip  expired  in  1709,  the  (tatute  12  Anft.  is  out  of  the 
cafe,  not  being  made  with  anjr  retrofpe£l ;  and  then  the  cafe  is  no 
more,  than  tbit  an  apprentice  of  a  certificate-man  lives  forty  days  [  266  j 
in  StanebridgCj  which  before  that  ftatute  was  enough  to  gain  Mm 
a  fettlement.  But  if  this  had  been  a  cafe  fince  the  ftatute,  yet 
we  think  the  fettlement  would  be  in  Stonebridge  \  for  according 
to  the  cafe  of  Burclear  and  Eajtwoodbaj^  Pafch,  5  Geo.  in  B.  22.  ^^^  ^^^ 
when  a  certificate-man  makes  a  purchafe,  he  immediately  ceafes 
to  be  there  in  nature  of  a  certificate-man,  and  becomes  ji  fettled 
inhabiunt  *,  fo  that  laying  the  ftatute  out  of  the  cafe  (as  we  muft 
do,  it  being  nothing  to  the  purpofe)  in  this  view  here  is  a  fervice 
for  fix  months,  as  an  apprentice,  in  a  parifti  where  the  mafter 
was  legally  fettled,  which  is  more  than  fufficient  to  give  a  fettle- 
ment to  the  apprentice^ 


Dominus  Rex  verf.  Hare  et  Mann. 

n  CI  RE  facias  out  of  the  petty  bag  to  repeal  letters  patents,  Ante  146. 
*^  and  Mr.  Attorney  moved  on  behalf  of  the  crown  for  a  trial  at  King  may  try 
bar  the  nex^erm,  but. as  to  the  time  was  oppofed,  becaufe  it  "{^*^^^ 
was  alleged,  that  one  defendant  had  pleaded  to  iflue,  and  as  to  are  joiaed. 
the  other  there  was  a  demurrer  joined,  which  went  to  the  whole, 
fo  that  if  die  demurrer  ifaould  be  with  that  defendant,  It  would 
make  an  end  of  the  Jcire facias,  let  the  iflue  be  determined  which 
way  it  would  ;  and  2  Cr^.. 134.    i  In/f.  125.  were  cited.    Smiib  p^^y^  ^ 
y.  Bowerif  8  Ann.     In  appeal  the  defendant  pleaded  to  the  writ,  £d.  j.  pi. «, 
and  at  the  fame  time  (as  he  might  do  in  appeal  infavorem  vita)  he  J^  Rv""ni 
pleaded  over  to  the  felony,  and  there  being  a  demurrer  to  the 
plea  to  the  writ,  that  was  ordered  to  be  argued  before  any  trial,  be- 
caufe  (hould  that  be  adjudged  for  the  defendant,  the  other  inquiry 
would  be  to  no  purpofe.    In  trefpafe,  if  there  be  two  defendants, 
and  one  pleads   Not  guilty,  and  the  other  a  relcafe,  the  plea  of 
the  relcafe  fhall  be  firft  tried,  becaufc  if  that  be  true,  it  is  in  law 
a  relcafe  to  both,  and  makes  an  end  of  the  matter.     In  afTifc,  a 
plea  to  the  writ  (hall  be  tried  before  Nul  tort,  ^c.     And  in  the 
cafe  of  the  appeal  there  was  a  fpccial  entry,  qnod  quoad  the  iflue 
of  Not  guilty  cejfet  triatia  quoufque  the  plea  to  the  writ  was  de» 
termined« 

To  this  the  Attorney  General  anfwered.  That  thofc  cafes 
were  between  party  and  party,  and  bound  not  the  crown  :  licre 
the  venire  facias  \%  returned  and  filed,  fo  the  effect  of  their  prayer 
is  for  me  to  make  a  difcontinuance.  In  C.  B.  between  The  King 
and  Roberts  et  al\  there  is  now  depending  a  writ  of  deceit  to  rc- 
Tcrfc  a  fine  of  lands  in  anticnt  demefne  \  one  defendant  demur- 
red. 
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red)  and  the  other  pleaded  in  chief,  that  it  is  frank-fee :  that 
ifliie  is  tried  and  found  for  the  long,  but  the  demurrer  is  not  yet 
determined,  and  yet  that  is  a  cafe  quqfi  at  th^  fuit  of  the  paity, 
for  the  crown  is  onlj  nominal,  and  not  concerned  in  inter«ft* 
I>y*  226. 

Z  2167  1  Ei  per  curiam:  There  is  no  danger  of  a  difcondnuance,  for 
*if  the  venire  be  filed,  the  proper  entry  is,  That  the  JMrj  panitur  in 
refpeSf.  If  it  be  not  filed,  you  may  yet  enter  a  rum  rmft  hretft^ 
and  either  way  will  prevent  a  difcontinuance.  In  the  cafe  of  the 
appeal,  the  bare  award,  quod  cejfet  triatio  quoufque^  &c.  was  held 
to  be  a  good  continuance  of  the  caufe. 

As  to  the  principal  point,  it  being  the  caufe  of  the  crown,  the 
court  took  time  to  confider ;  ahd  the  laft  day  of  the  term  the 
Chief  Juftice  delivered  their  opinibn,  That  the  Attorney 
General  was  at  liberty  to  bring  on  either  the  ^  demurrer  or 
the  trial,  as  he  pleafed.  A  trial  at  bar  was  ordered  for  die  next 
term. 


Arnold  verf.  Johnfon» 

^i   NIfi  prius   in   Middlefex,    coram   Pratt,    poft   claufuzn 

termini. 

Kone  biit  the  fT^  H  £  caufc  was  called,  and  the  jury  fwom,  but  no  counfely 
a*^*^?  A^  X  attomies,  parties  or  witneflcs  of  either  fide  appeared.  Scr- 
pb^dff.  ^  j^^^^  WUtaker  being  aflced  his  opinion,  faid  the  plaintiff  ought  to 
oe  called,  for  the  jury  being  charged,  the  caufe  muft  be  carried 
on  to  fome  determination.  But  the  Chief  Juftice  (aid,  that  no 
body  had  a  right  to  demand  the  plaintiff  but  the  defendant,  and 
therefore  the  defendant  no't  denunding  him,  he  could  not  order 
him  to  be  called,  but  the  only  way  was  to  difcharge  the  jury. 
And  Mr.  Ketelby  remembered  a  cafe  where  my  Lord  Parker  did 
fo  upon  the  like  accident  ( x  )• 


(1)  Smth  ▼.  IVbiftUr^  Caf.  temp.  Heard.  305.  S.  P. 


liilan^  Term  6  Gedi  «(y 


Mr.  Ratcliffc*8  Cafe. 

XJpon  an  Appeal  to  the  Lords  Delegates  from  the  Judgment  of  the 
Csmmijfioners  for  Forfeited  EJlates* 

^  I  R  Francis  Ratcliffe  being  feifed  in  fee  of  the  premiiles  In  Tenant  In  tall 

O   queftion,  by  leafe  and  rclcafe  dated  19  (5*  20  March  1687,  may,  fince  th« 

fettled  the  fame  to  the  ufe  of  Edward  hit  firft  fon  (afterwards  j!J^*  ]|*  ^'  3* 

Earl  of  Derwentwater)  for  life^  remainder  to  his  firft  and  every  tUthcuft  d? 

other  fon  and  fons  in  tail  male,  remainder  to  the  right  heirs  of  Umieif  in  ^e 

Sir  Francis.    Earl  Edward  the  tenant  for  life  died,  leaving  James  ^^j^  ***  "  • 

his  cldeft  fon,  who  entered  and  was  feifed  of  the  tail :  and  i  May  9  Mod.  its. 

1712  (being  at  that  time  a  papift)  he  conveyed  the  prenriifles  to  ?«C» 

two  perfons  who  were  proteftantSi  in  order  to  make  them  teiTants 

of  the  freehold,  till  a  common  recovery  was  fuffered,  which  was     [  268  ] 

accordingly  had  and  fufiered  of  part  of  the  lands  in  C.  B.  Pafchk 

1711,  and  of  the  other  part,  lying  in  the  county  palatine  of  J^i/r« 

ham^  19  June  i^\i.     Both  which  recoveries  were  declared  to  be 

to  the  ufe  of  Earl  James  in  fee.     Earl  James  being  tliutf  feifed  of    » 

the  fee,  by  leafe  and  releafe  23  t^  24  June  17129  on  his  mar* 

Tiage  with  Sir  John  Wehb\  daughter,  conveyed  the  lands  to  the 

ufeof  himfelfforlife,  then  to  the  lady  for  life,  remainder  to  tlie 

firft  and  every  other  fon  and  fons  of  that  marriage  in  tail  male, 

with  feveral  remainders  over,  and  proper  limitations  to  truftees 

to  prefeve  contingent  remainders.   The  marriage  took  efFe£^,  and 

^e  claimant  Mr.  Ratcliffe  was  eldeft  fon.     Earl  James  19  Fe» 

kruarj  17 1(5,  was  attainted  of  high  treafon,  and  by  the  ftatute 

I  Geo,  all  eftatcs  tail,  whereof  perfons  attainted  were  feifed,  are  1  Geo.  t.  c  |9« 
vefted  in  the  crown  in  fee.     The  commiflioners  fcize  this  eftate 

as  forfeited  by  the  attainder  of  Earl  Jamesj  upon  which  Mr. 
Ratcliffe  puts  in  his  claim,  infifting  that  Earl  James  was  only 
tenant  for  life,  and  himfelf  had  now  the  right  to  his  remainder  in 
tall,  the  eftate  for  life  being  determined  by  the  execution  of  Earl 
James.  23  December  1718,  the  claim  was  di fallowed,  the  conv 
miilioners  being  of  opinion,  thatElarl  Jama  was  difabled  by  the  , 

I I  ^  12  ^.  3.  r.  4.  to  fuffcr  fuch  recoveries,  and  confequently 
he  remained  tenant  in  tail  under  the  fettlement  of  Sir  Francis^ 
and  fo  the  crown  is  intituled  to  the  fee.  The  claimant  appeals  to 
the  Delegates  from  the  determination  of  the  commiflioners. 

It  was  argued  feverjil  times  at  the  bar  on  the  behalf  of  th^ 
publick  and  the  claimant ;  but  there  being  a  difFercnce  of  opinion 
in  the  court,  there  will  be  no  occafion  to  take  notice  of  the  argu- 
ments of  the  counfcl,  fince  every  thing  that  was  materially  of- 
fered on  either  fide  is  again  repeated  in  the  judgment  of  the 
court. 

Vol.  I  U  The 
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The  delegates  were  fire  of  the  Judges,  {viz,)  Mr.  JulKcc 
PpwySf  Mr.  Jufticc  Tracy^  Mr.  Baron  Alountagur^  Mr,  Jufticc 
Fortefciu  and  Mr.  Baron  Page^  who  all  delivered  their  opinions 
feriatim  :  and  though  four  of  thefe  concurred  in  opinion  to  revcrfe 
the  decree,  yet  they  gave  fuch  very  different  reafons  for  that  opi* 
nion,  as  makes  it  neceflary  to  ftate  each  of  their  argurocnts  at 
large,  in  order  to  (hew  the  grounds  they  feverally  went  upon. 

The  great  queftion  in  this  cafe  is,  whether  a  papift  tenant  in 
tail  can'fincc  the  1 1  feT  la  ^.  3,  fuflfer  a  recovery  to  the  ufcof 
himfelf  in  fee,  for  it  was  agreed  on  all  hands,  that  if  the  recorer^ 
had  been  immediately  to  the  ufes  declared  by  the  fubfequentict- 
tlement,  it  would  have  been  good. 

£  %6g  ]  This  general  queftion  depends  upon  the  con(lni£iion  of  tbc 
difabling  claufe  in  that  ftatute,  whereby  it  is  enaAed,  ^'  Tfait 
«*  from  and  after  the  loth  oi  April  I'joo.  every  papift,  or  pcrfca 
*'  making  profefCon  of  the  popifli  religion,  (hall  be,  and  is  hereby 
*^  difabled  to  purchafe,  either  in  his  or  her  own  name,  or  in  the 
*<  name  of  any  other  perfon  or  perfons,  to  his  or  her  ufe,  or  in 
V  tniftfor  him  or  her,  any  manors,  lands,  profits  out  of  hnds, 
<*  tenements,  rents,  terms  or  hereditaments  within  the  kingdom 
<*  of  England^  tsfc.  And  that  all  and  Gngular  eftates,  terms, 
«*  and  any  other  interefts  or  profits  whatfoeverout  of  lands,  from 
<<  and  after  the  faid  lOth  day  of  j^l  to  be  made,  fufiered,  or 
**  done,  to  or  for  the  ufe  or  behoof  of  any  fuch  perfon  or  pcr- 
'*  fons,  or  upon  any  truft  or  confidenee,  mediately  or  inunedi« 
••  ately,  to  or  for  the  benefit  or  relief  of  any  fuch  perfon  or  per- 
*^  fons,  fhall  be  utterly  void^  and  of  none  effeA,  to  all  intent*, 
**  conftrudions,  and  purpofes  whatfoever.'' 

And  if  the  recoveries  be  within  this  difabling  claufe;  then 
nihil  optratur  by  the  deed  and  recoveries,  and  the  claimant's  father 
remained  tenant  in  tail  as  before,  and  the  eftate  is  forfeited  to  the 
crown.  If  not ;  then  he  became  tenant  for  life  by  the  new  fettle- 
ment,  and  the  claimant  has  right  to  his  remainder  in  tail,  as  E« 
mited  to  him  by  that  fettlement. 

Mr.  Banft  Mr.  Baron  Pag^s  argument.  This  is  a  cafe  of  very  great  con* 

Pat^M  •ffu-      fequence,  not  only  on  account  of  the  particular  eftate  now  in 
**"'  conteft,  which  is  very  confiderable,  but  alfo  as  it  aflfedsAc 

eftates  of  multitudes  of  papifts  and  proteftants  who  have  par* 
chafed  under  tliem,  and  as  it  is  before  a  court  from  which  there 
is  no  appeal. 

I  am  of  opinion  that  the  claim  of  the  appellant  was  well  found- 
ed, and  confequently  the  decree  of  the  commiflioners  difallowing 
the  claim  is  erroneous,  and  ought  to  be  reverfed* 

a  The 
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The  great  qiieftion  is,  whether  a  papift  tenant  in  tail  can  fincc 
the  II  ^  12  IV.  2'  buffer  a  recovery  to  the  ufe  of  himfelf  in  fee. 
Thb  is  the  (ingle  point  to  which  it  muft  all  at  lad  be  reduced. 

It  has  been  inGded  on  for  the  publicki  that  by  the  words  of 
the  ilatute  the  late  Earl  was  incapacitated  \o  fufier  thefe  reco* 
veries  ;  and  to  make  the  argument  the  ftronger,  it  was  urged 
that  they  were  two  diftind  daufes,  which  hare  no  relation  to 
each  other,  and  that  the  laft  carries  the  incapacity  of  a  papift 
much  farther  than  the  firft. 

Whether  they  are  two  daufes  ot  one  only,  I  (hall  not  de^ 
termine,  •  fince  that  is  not  material  to  guide  us  in  the  contrac- 
tion, where  the  only  queftion  is,  whether  the  latter  pitrtisdiftln^l  r  ^m^  f 
from,  or  relative  to  the  former.  I  think  the  words  of  both  parts 
are  relative  to  each  other,  ^nd  the  latter  only  explanatory  of  the 
former  :  they  are  only  diilerent  ways  of  cxprefling  the  fame  thingi 
in  which  one  perhaps  may  in  itfelf  be  of  a  flronger  import  than 
the  other,  but  yet  were  intended  by  the  legiflature  to  convey  the 
fame  feofe,  only  in  a  fuller  light. 

It  was  faid  that  unlefs  tlie  latter  words  are  carried  farther  than 
the  former,  they  will  be  intirely  ufelefs :  but  to  (hew  that  ads  of 
parKament  are  not  fo  nice  upon  that  head,  but  make  ufe  of  dif- 
ferent expreffions  as  often  to  clear  up  their  meaning  in  what 
went  before,  as  to  add  new  matter,  I  (hall  obferve,  that  this  very 
claufe  now  before  us  is  no  new  one  amongft  our  ftatutes,  but  is 
ufed  in  feveral  of  them  «upon  occafions  that  (hew  they  muft  be 
merely  fynonymous  with  what  was  faid  Before.  Thus  i  Jac.  i  • 
c*  4*  $  6.  makes  perfons  palling  or  fent  beyond  feas  into  pop!(h 
feminaries,  incapable  of  inheriting,  purchasing,  taking  and  en* 
joying  any  manors,  lands,  profits,  goods  and  chattels  whatfo-* 
ever ;  but  not  content  with  thofe  words,  it  goes  on  and  enads. 
That  all  eftates,  terms  and  interefts,  (in  the  very  words  of  our 
ftatute)  (hall  be  utterly  void  and  of  no  efFe£t*  And  yet  it  is  evi- 
dent, diefe  could  not  carry  the  incapacity  of  papifts  farther  than 
the  former  words  had  done ;  fince  thofe  exclude  him  from  all 
benefit  whatfoever  in  any  real  or  perfonal  eftate  witliin  the  realm 
of  England* 

But  what  is  more  full  if  pofRble  to  our  purpofe  is  25  Car.  2« 
r.  2.  commonly  called  the  tefi  aff^  by  which  perfons  eleSbed  into  * 
offices,  and  refufing  to  take  the  oaths  and  receive  the  facrament, 
are  made  incapable  <<  to  take,  occupy  and  enjoy  the  faid  offices  at 
<^  employments^  or  any  part  of  them,  or  any  profit  or  advantage 
^  appertaining  to  them :"  And  yet  the  parliament,  to  prevent 
any  equirocation,  and  to  make  the  matter  plain  to  the  /ay  gentt^ 

V  a  declares 
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declares  further,  '<  That  all  fuch  office  or  offices,  employment  or 
*'  employments,  (hall  be  void ;"  which  no  one  will  fay  can  fignifj 
more  than  what  was  exprefled  in  the  preceding  fcntcnce. 

1  Ana.  ft.  I.  I  fl^*^^  mention  but  one  ftatute  more,  which  is  that  of  i  Ann. 

••  sa.  concerning  the  purchafe   of  the   forfeited  eftatcs  in  Ireland^  b? 

which  it  appears  how  apprehenlive  the  parliament  was  of  the  dan- 
ger which  might  arife  to  the  kingdom  by  a  landed  intereft  fub* 
fiflinginthe  papifts,  and  therefore  amongft  other  things  it  was 
defigned  as  a  prevention  of  any  of  thofe  eftates  from  ever  return* 
ing  into  popifh  hands  ;  for  this  purpofe  it  enads,  "  That  ali  pa- 
<*  pifts  (hall  be  for  ever  difabled  to  purchafe  any  of  thofe  lands  i* 
and  further,  ^^  Tliat  all  zCts  whatfoever  fufFered  or  done  of  fudi 
[271]  "  lands  to  or  in  truft  for  any  papift  (hall  be  void.*'  This  ftatute  fccroi 
to  have  been  the  very  pattern  of  the  aft  now  before  us,  and  though 
it  is  impoffible  to  find  any  ufe  for  the  latter  words,  not  implied 
in  the  former ;  yet  the  legiflature  we  fee  did  not  think  it  impro- 
per, to  cxprcfs  their  minds  different  ways,  both  with  regard  to  the 
difability  of  the  perfon,  and  the  nullity  of  the  afts  done  for  his 
benefit,  though  they  both  in  the  end  amount  but  to  the  fame 
thing.  Here  was  certainly  no  intention  in  the  parliament,  to 
difablethe  papifls  from  felling  or  dlfpofingof  their  own  efl£te>: 
the  reflraint  was  only  from  purchafing  and  taking,  and  it « as 
equal  to  them,  who  was  the  feller  or  difpofer,  wheUier  the  cihn 
moved  from  a  papift  or  a  protedant:  the  papift  was  inall  cafr^ 
alike  (liil  difabled  from  being  tlie  taker* 

Having  now  (as  I  think)  cleared  this  cafe  from  any  difficulij 
it  might  lie  under  upon  account  of  the  different  wording  of  the 
ftatute,  and  (hewn  that  no  advantage  can  be  taken  againft  the 
claimant  from  the  peculiarity  of  fomc  exprefEons  in  the  latter 
part,  which  were  added  by  the  Legiflature  only  out  of  abundant 
caution,  and  to  prevent  miftakes ;  I  (hall  now  proceed  to  Ihcw, 
that  according  to  the  true  intent  and  defign  of  this  ftaiutc, 
the  late  Earl  was  not  reftrained  from  fuffering  fuch  recoverie;!  ^ 
he  did. 

And  the  firft  thing  I  would  fet  out  with  is,  to  obfervc,  th-t 
this  is  a  penal  law  :  it  takes  from  perfbns  what  by  the  common 
law  oi  England  is  their  birth-right,  and  upon  that  account  is  to 
be  interpreted  ftridtly,  and  in  fuch  a  manner  as  not  lo  carry  the 
penalty  farther  than  the  open  and  evident  intent  of  the  ftatute» 
which  is  a  rute  of  conftru£lion  that  always  has,  and  I  truft  era 
will  prevail. 

.  Now  the  firft  and  plain  view  of  this  law  was,  to  prevent  the 
great  mifchicf  that  had  been  experienced  from  the  power  which 

the 
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the  moneyed  men  amongft  the  papifts  had  of  increafing  their 
landed  intereft  in  England^  and  confequently  of  invefting  them* 
felves  with  a  larger  fliare  of  power  and  influence  in  the  country. 
To  remedy  this  mifchief,  the  ftatute  provides,  That  for  the  fu* 
ture  no  papift  fliall  make  any  new  acquifition  in  lands ;  but  there 
is  not  any  word  in  it,  that  looks  like  a  defigu  to  cake  from  them 
their  own  eftates,  which  they  had  before :  as  to  thofe  it  meddles 
not  with  them,  but  leaves  them  where  it  found  them ;  we  fhould 
then  at  lead  endeavour  to  guard  againfl  any  interpretation »  that 
tends  to  the  taking  away  or  abridging  their  prefent  eftates,  be- 
caufe  in  fo  doing  we  a£^  moft  agreeably  to  the  fenfe  and  mean- 
ing of  the  Legiflature. 

Before  the  fuiFerlng  thefe  recoveries,  it  appears,  the  late  Earl 
was  tenant  in  tail :  every  eftate-tail  has  this  property  infeparably 
annexed  to  it,  that  the  poffefTor  of  it  has  a  right  to  fufFer  a  reco-  [  272  ] 
very.  Should,  therefore,  this  ftatute  be  expounded  in  fuch  a 
manner,  as  to  hinder  the  efFefb  of  a  common  recovery  on  a  pa- 
pift's  eftate-tail,  it  would  be  taking  away  one  prefent  right  which 
he  has  as  an  inherent  quality  in  his  own  eftate,  and  fo  far  extending 
the  penalty  and  hardihips  of  this  law  beyond  its  principal  defign, 
which  I  have  before  (hewn  had  regard  only  to  new  acquidtions, 
and  being  a  penal  law  is  to  be  conftrued  ftrid^ly.  I  muft  there- 
fore own  myfelf  at  a  lofs  to  find  out  the  reafonj  why  we  arc 
to  thwart  that  ancient  and  conftantly  allowed  rule  of  conftruc- 
tion,  by  going  out  of  the  words,  and  in  my  opinion  out  of  the 
intent,  of  the  ftatute.  That  the  power  of  fufFering  a  recovery  is 
incident  t6  an  eftate-tail,  I  believe  will  not  be  denied  :  'Mildmay'%  - 
cafe,  I  Co.  and  6  Co.  40.  are  full  to  that  purpofe;  and  there  it 
is  faid  too  ihat  all  conditions  to  the  contrary  are  void,  and  that  a 
tenant  in  tail  has  the  power  over,  though  he  has  not  the  whole 
fec-fimple  in  himfelf. 

So  the  cafe  of  Brfffon  v.  Hod/on^  2  Lev.  26.  i  Mod.  8.  where  A  recovery  ii  a 
Lord  Hale^  accounting  for  a  recovery's  being  a  bar  to  the  re-  ™a^ng*Meftate- 
maindei  man,  fays,  that  a  recovery  is  a  conveyance  or  method  of  tail  excepted  out 
defeating  thofe  limitations,  excepted  out  of  the  ftatute  de  donis^  •^  f**«  ft^^*«  ^ 
which  never  intended  to  hinder  it,  arid  that  the  recompence  *""' 
in  value  is  not  the  reafon  why  the  remainder-man  or  reverfioner 
is  barred  ( i ). 

But  as  an  arifwer  to  all  this  it  is  urged,  that  how  true  foerer  it 
is^  (hat  the  Earl  was  feifed  in  tail,  and  the  power  of  fufFering  a 


( 1 )   Fidt  the  opinion  of  Lee  C.  J.  in  Martin  v.  Strachan,  5  Term 
t  ^.  110.  note,  fcfi,  1 1 79. 
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recovery  is  the  right  of  every  tenaint  in  tail }  yet  the  fiatote  vreaxe 
now  upon  has  in  {siSt  Separated  this  eftate  and  that  right;  thcj 
are  to  take  the  ftatute  as  they  find  ir»  and  theq  it  has  fuflkie&tij 
deprived  him  of  the  power  of  fufieriqg  a  recovery,  by  di^hiing 
him  from  purchafing* 

The  ground  of  this  aigument  is,  that  the  definidbnofthc 
eftate^tail  by  the  recovery,  and  the  taking  an  eftate  to  himitlf  is 
fee,  is  a  purchafe  within  the  meaning  of  ^e  ftatute. 

Now  confider  the  analogy  between  common  fenfe  and  this  coo* 
ftru£bion :  would  it  not  furprize  a  man  who  aiks  who  you  por- 
chafed  your  eftate  of,  to  be  told  you  purchafed  it  of  yooxfdf : 
whofe  was  it  before  ?  why  it  was  mine,  and  I  purc|)afed  it  of 
myfelf*  Would  not  a  perfon  unacquainted  widi  thechicanerj  of 
the  law  think  you  defigned  to  banter  him  by  fuch  an  anfvcr  ? 
And  I  believe  the  parliament  never  thought  of  fuch  a  purchafe, 
where  the  fame  perfon  is  bodi  donor  and  donee,  gr^mtcn'  and 
grantee* 

r  2^2  1  '  ^grtc  it  was  the  intent  of  the  ftatute  in  general,  to  prevent  Ac 
acquifition  of  eftates  by  the  papifls  ;  and  therefore  if  there  is  2 
deficiency  of  any  words  which  might  diredly  comprehend  dteo, 
we  may  fupply  it  for  that  purpofe.  Thus  1  take  a  devife  to  be  within 
the  ftatute  (2)  or  if  a  papift  Ihould  be  fuffcred  to  difieife  another, 
and  then  gain  a  releafe  from  the  difleifee  ;  or  where  he  is  tenant 
for  life  ihould  levy  a  fine. and  the  five  years  ihould  pafs:  in  all 
thefe  cafes,  or  any  other  df  gaining  any  eftate  or  intereft  in  lands 
which  he  could  not  have  purely  by  his  own  a£t,  and  wtthottt  Ac 
procurement  or  connivance  of  the  perfon  whpfe  right  is  loft,  I  take 
It  he  will  be  difabled  by  the  ilatute.  But  I  can  eo  no  faxthcTi 
t}iis  being  in  my  opinion  the  utmoft  extent  that  either  the  words 
or  meaning  of  it  can  bear :  and  if  we  ihould  attempt  to  .carry  it 
further,  the  mlfchief  aimed  at  will  not  be  prevented  but  inocaf' 
ed ;  the  popiih  intereft  inilead  of  being  lefiened  will  be  omruki* 
ably  advanoedf 

For  I  cannot  but  think  the  efket  of  fuch  a  coniboAion  ^ 
be,  to  fix  a  perpetuity  to  theeibtes  of  all  the  papiib  in  Baglad\ 
and  inftead  of  removing  by  degrees  a)l  the  landed  intereft  oot  A 
popiih,  into  jproteftant  hands,  it  will  tend  to  keep  it  intirdj 
amongft  the  A^mf^n  c^tholicks :  for  to  inal^e  a  papiit  incapable  cf 


(2)  Roper  V.  Ratcliffg,  9  Mod.     S.  C,    Hill  v.  FMh,  t  P.  r*.5' 
167.   i8t.      IQ  JIM.  «^  ajQ.    JD»verir.  D.wci^  3  P.  ^mj.4^ 
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fufiensg  a  recovery^  equally  hinders  the  iale  to  a  proteftant^  or  a 
papift* 

Or  (hould  the  latter  part  of  the  ftatute  be  interpreted  In  die  at- 
moft  latitude  the  words  will  allow  of,  and  as  a  disjoined  and  fepa* 
rate  claufe  from  the  former ;  confider  what  abfurditics  we  muft 
ran  into  that  way.  All  zCts  for  his  benefit  or  relief  are  made 
voidi  and  therefore  I  cannot  but  think  diofe  words,  when 
ftretched  as  large  as  fome  people  would  have  them,  will  prevent 
ercn  a  falc  to  a  proteftant ;  fince  no  man  can  be  fuppofed  to  part 
with  his  eftate  to  a  Ibrangerj  but  in  view  of  fome  benefit  to  him- 
felf.  But  I  hope  it  will  never  be  pretended,  that  the  parliament 
deugaed  any  fuch  thing  by  that  exprelliony  when  it  is  evident 
the  ftatute  was  calculated  to  enforce  and  oblige  papifts  to  fuch 
a  falc. 

But  if  we  muft  interpret  the  word  purchafe  here,  not  according 
to  common  underftanding,  (which  one  would  imagine  ads  of 
parliament  were  moft  calculated  for)  but  in  its  legal  fenfe,  in  op- 
pofition  to  taking  by  defcent ;  yet  then  I  fay,  the  Earl  was  feifed 
under  this  recovery  much  more  in  the  way  of  a  defcent  than  a 
purchafe.  For  this  purpofe  it  is  to  be  obferved,  that  by  the  firft 
fettlement  Sir  Francis  became  tenant  for  life,  with  a  reverfion  in 
fee  to  himfelf  after  the  eftate-tail,  of  which  the  late  Earl  was 
feifed  before  his  fufFering  the  recoveries,  (hould  be  fpent.  This 
reverfion  in  feedefcended  on  thelate  Earl  at  the  fame  time  the  eftate- 
tail  came  to  him,  and  he  continued  feifed  of  both  till  the  recovery.  [  274  ] 
Now  what  efle^  had  the  recoveries  on  thefe  eftates  ?  why  as  to 
the  tail,  it  extingui{hed  that,  but  could  not  touch  the  fee ;  the 
confequence  of  which  was,  that  all  the  impediment  being  re- 
moved, he  was  then  in  pofleifion  only  of  that  ancient  reverfion 
in  fee,  which  defcended  to  him  from  his  grandfather.  4  Mod. 
X.  the  cafe  of  Sytnmonds  v.  Cudmore*  Tenant  in  tail  with  a  re- 
verfion in  fee  makes  a  leafe  not  warranted  by  the  ftatute,  and  dies, 
the  ifitie  before  entry  levies  a  fine ;  and  it  was  held,  that  the  leafe 
was  good,  for  this  reafon,  becaufe  the  tenant  in  tail  by  levying 
the  fine  did  not  carry  off  the  cftate-tail  fo  as  to  avoid  the  leafe,  but 
onlyexdnguiflied  it,  and  fo  was  in  as  heir  at  law  to  his  father  of 
Ins  reverfion  in  fee,  and  muft  therefore  take  that  eftate  together 
with  the  father's  charge  upon  it. 

Now  fuppofe  the  late  Earl's  father  had  made  fuch  leafe  and 
died,  and  the  Earl  before  entry  had  fufiered  a  recovery,  would 
not  this  have  let  in  hb  father^s  incumbrance  ?  or  can  there  be 
'any  diflTerencc  whether  the  tail  be  eztinguiihed  by  fine  or  reco- 
very ?  Whatever  a£k  it  is,  that  by  removing  the  intermediate 
cftateSj  lets  in  the  reverfion,  it  is  exa£Uy  the  fame  thing :  the 

U  4  incumbrances 
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incumbrances  on  that  reverfion,  and  the  incidents  to  it,  muft  be 

let  in  too.  And  therefore  if  the  Earl  had  been  originaQy  feife4 
ex  parte  materna,  he  would  have  been  in  of  the  fee  on  the  reco^ 
very  on  the  fame  fide  (3}, 

Common  recoveries,  it  is  well  known,  are  only  as  common 
^ifTuranceSy  to  be  interpreted  in  the  fame  manner,  and  to  con- 
vey  a  title  in  the  fame  condition,  as  other  conveyances  do.  Kow 
if  one  feifed  in  fee  enfeoffs  J.  S.  to  the  ufe  of  himfelf  for  life, 
remainder  to  the  ufe  of  the  feoffee  in  fee  ;  the  feoffee  is  in  onij 
by  way  of  remainder,  and  not  of  the  reverfion  as  of  the  refidueoJF 
the  eftate  which  Wfis  in  him  a$  (coffee,    x  Infi.  22.  i.    Dyer 

The  law  looks  upon  the  deed  to  lead  the  ufes  and  recovety  a| 
both  together  making  one  conveyance ;  and  therefore  when  it 
happened,  that  the  perfon  to  whom  a  conveyance  was  made,  in 
order  to  make  a  tenant  to  the  precipe,  was  alfo  lefTee  for  years  of 
the  fame  land  \  it  was  adjudged  in  the  cafe  of  Fountain  v.  Cwih^ 
I  Mod.  107.  that  the  leafe  was  not  extinguifhed,  as  it  would 
have  been  in  any  other  cafe ;  becaufe  tlie  law  confiders  the  reco- 
very with  all  its  appurtenances  but  as  one  conveyance,  and  each 
pf  the  inftruments  to  bring  it  about  but  as  part  of  it. 

What  I  have  been  faying  now  to  prove  that  Earl  James  was 
in  under  the  recovery  rather  by  defcent  than  by  purchafe,  is  fup* 
pofmg  it  to  be  true,  that  all  are  feifed  of  their  effates  either  by 
defcent  or  purchafe.     But  indeed  I  think  there  is  anotlier  way  of 
r  271  1    coming  to  an  eftate,  and  that  is  by  operation  of  law  (4),  as  in 
^  the  cafes  of  tenant  by  the  courtefy,   dower,  and  the  lord  by 

efcheat :  in  each  of  which  thpre  is  nothing  either  of  purchafe  or 
defcent,  but  the  law  cafts  the  eftate  on  the  hufi>and,  the  widow, 
and  the  lord,  without  any  a£l  of  tlieir  own,  or  prior  felfin  of 
their  anceftor.  And  under  this  rank  perhaps  we  may  place  the 
eftate  gained  by  the  late  Earl  under  the  recovery:  he  is  not  feifed 
of  any  new  or  really  different  eftate  from  his  firft  tail,  for  the 
tail  and  fee  are  in  law  equal  eftates,  and  therefore  capable  of 
being  exchanged.     1  RplL  Abr.  813.     But  by  the  means  of  this 


(  3  Jl  VUe  the diftinAion  upon  this  (4)  FUe  2  Black.  Com.  20 1 .  241 . 
point,  Martin  v.  Stracban,  pojl*  244.  Note  (2)  to  Harg.  amd  Bmf. 
1179.  Roe  v«  Baldwere,  5  Term  Co.  Lin.  fol.  18.  ^.  .which  agree 
fief*  104.  in  this  obfervatioo  concerning  the 

inaccuracy   of   Lstilffm*%  dc£ai« 
lion  i  12.     Bat  fcc^.  277. 
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recorery  the  operation  of  the  law  has  new-moulded  it,  and  put 
k  in  a  dificrent  formj  from  what  it  was  before. 

The  fum  of  what  I  have  faid  under  this  head  is,  that  he  is  not 
io  by  purchafe  (taking  it  in  the  legal  fenfe)  which  is  prevented 
fiom  having  any  cfFed.  by  the  ftatute :  but  he  is  in  either  by 
defcent  or  operation  of  law}  both  which  are  confeflcdly  not 
within  the  ftatute. 

But  then  the  obje£kion  recurs  from  the  latter  words  of  the  fta- 
tute, which  fay  they,  are  general,  and  extend  to  his  own  afls, 
that  the  law  doth  not  regard  from  whence,  but  to  whom  the 
eftate  comes ;  and  therefore  let  the  a£l  be  done  by  the  papift 
himfelf,  or  by  any  other ;  if  thereby  any  eftate  or  benefit  accrues 
(0  the  papift,  it  is  made  void. 

But  firfty  had  the  ftatute  intended  the  papift's  own  a£ts,  it 
would  have  been  natural  to  have  mentioned  any  a£ls  fuffered  or 
done  by  him,  whereas  the  words  only  to  oxfor^  which  can  ne- 
ver include  by ;  for  to  is  no  more  than  to  himfelf^  zn^for  impliei 
to  another  for  himfelf. 

But  in  the  next  place,  let  us  confider  the  confequenccs  of  fuch 
an  extenfive  conftru£tion.  The  aft  fays,  **  Any  thing  done  for 
"  the  benefit  or  relief  of  a  papift  fliall  be  /void."  Now  let  thofe 
words  be  but  underftood  in  their  full  extent,  to  mean  all  acts 
done  by  himfelf  or  others  in  relation  to  his  eftate,  tlftit  are  for 
his  benefit  \  and  I  may  venture  to  fay,  they  will  not  leave  him 
even  the  leaft  mark  of  ownerfliip  in  that  which  is  confefTedly  his 
own  land.  Plowing  and  fowing,  making  leafes  (which  infants 
are  allowed  to  do  as  what  is  beneficial  to  them)  mortgaging, 
though  to  a  proteftant,  or  felling  in  order  to  raife  money  to  re-  • 
deem  himfelf  from  flavery,  will  all  come  within  the  comprchen- 
(l?e  meaning  now  fet  up  of  the  words  benefit  mnd  reliefs  for  not 
one  of  thefe  afts  but  are  in  fome  meafure  done  with  a  profpeA 
of  his  benefit  or  relief. 

I  mention  thefe,  not  as  things  infifted  on  in  terminis^  but  what  r  aytf  ] 
muft  follow  as  a  confequence  of  leaving  the  main  defign  of  the 
ftatute,  to  find  out  an  expofition  moft  to  the  embarraiTment  of 
papifts.  For  I  am  bold  to  fay,  the  Parliament  never  thought  of 
carrying  matters  to  fuch  a  length :  nor  can  it  be  imagined,  that 
a  papift  tenant  for  life,  with  a  power  of  committing  wade,  is  by 
this  aft  debarred  from  fo  doing,  and  made  incapable  of  digging 
mines,  cutting  ftone,  and  the  like,  and  yet  this  is  a  ftronger  cafe 
(han  ours,  fince  it  is  to  the  diiherifon  of  the  reverfioner. 

Agriculture 
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Agriculture  is  much  favoured  and  encouraged  by  the  lav, 
whereas  we  are  now  inventing  a  method,  how  all  the  lands  in 
the  hands  of  papifts  muft  lie  for  ever  uncultivated. 

The  cafe  moft  relied  on  by  the  counfcl  for  the  publick  was  that 
(«)sP.Wait.4.  of  Rof>er  v.  RadcJiffe  {a)^  which  was  adjudged  upon  an  appeal  to 
?8^***  '^^'  *^  Houfe  of  Lords,  where  an  eftatc  was  devifcd  to  be  fold  for 
10M01i.S9.230.  payment  of  debts  and  Icj^cies,  and  the  furplus  to  go  to  a  papift; 
1  Bro.  P.  C.  and  the  devife  of  the  furplus  was  held  void  upon  the  prefent  fta- 
450. 5.  C         ^yjg^  ^  being  an  intereft  and  profit  out  of  lands. 

But  I  muft  own  my  inability  to  find  how  that  cafe  has  anyrc^ 
lation  to  this  before  us :  I  am  fure  it  is  very  confiftent  with  my 
interpretation  of  the  word  purchafe :  it  was  an  intereft  out  of 
land,  not  his  own  but  another's :  and  this  was  fuch  a  profit,  as  gaT« 
him  as  full  a  power  over  the  land,  as  if  it  had  not  been  direded  to 
be  fold,  but  devifed  to  him  chargeable  with  debts  and  legacies ;  for 
he  might  (if  a  proteflant)  have  came  into  a  court  of  equity,  and 
compelled  the  truftecs  to  convey  to  htm  on  payment  of  the  debts 
and  legacies :  this  therefore  was  to  all  intents  a  devife  of  another's 
l^te  S73.         land,  which  I  have  before  admitted  to  be  within  the  ftatute. 

But  fay  they,  confidcr  what  you  are  doing :  are  not  you  giving 
a  papift  tenant  in  tail  in  poflcflion  a  power  to  bar  a  proteftant  re- 
mainder-man :  and  does  not  this  tend  to  keep  the  land  amoDgft 
the  papifts,  inftead  of  drawing  it  to  the!  proteftants  i  Does  not 
this  enable  the  anceftor  to  keep  the  heir  fieady  to  his  own  reli- 
gion, for  fear  of  being  difinherited  ?  And  is  not  this  a  ftreogth* 
cning  of  the  popifti  religion  ? 

To  this  I  anfwer :  That  it  is  but  a  vain  terror,  and  can  follow 
no  more  this  way,  than  that  which  is  admitted  on  all  hands  would 
have  been  good.  For  did  not  every  body  agree,  that  if  the  reco- 
very, inftead  of  being  to  the  ufe  of  Earl  James  in  fee,  had  been 
immediately  to  tlie  ufes  declared  by  die  fubfequent  fettlement, 
r  21'j  ]  ^^^  every  thing  would  have  been  right,  and  as  it  fliould  be? 
And  where  is  there  any  eflential  difference  between  the  two  me- 
thods of  new-moulding  the  eftate  ?  The  argument  of  mifchicf 
holds  both  ways :  nay  it  is  univerfal  in  one,  and  but  particnlar 
in  the  other;  for  I  am  apt  to  think  no  body  who  has  the  fettling 
of  Roman  cathollck  cftates  for  the  future  will  ever  follow  the 
precedent  of  this  cafe. 

Whether  this  recovery  was  fuffered  really  in  order  to  make  the 
fettlement  on  marriage,  or  whether  we  can  take  notice  of  it  as 
fuch,  I  do'not  think  it  very  material.  It  is  true,  it  is  not  ex- 
prefsly  averred  to  have  been  for  that  purpofc,  but  yet  there  is 
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ig/Umomum  rti  that  it  wasj  for  the  Dwrbam  teeoftrj  was  19  Jam  - 
1712,  and  the  rcleafe  is  dated  the  23d,  which  was  as  ibon  asa 
letter  could  come  to  London  to  fignifj  that  the  recovery  was  fttf« 
fered* 

Upon  the  whole  I  am  of  opinion,  It  never  was  the  intention 
pf  the  Legiflature,  to  deprive  Earl  Jajnes  of  any  right  he  had  t# 
his  own  eftate.  Being  tenant  in  tail,  he  had  a  right  to  fuffer  a 
recovery  and  new-mould  his  eftate.  He  has  done  10,  and  raifed 
a  good  right  in  Mr.  Raicliffe^  whofe  claim  I  think  was  well 
founded,  and  ought  to  have  been  allowed. 

Mr.  Juftice  Ftrtefcuis  argument.    I  ihall  make  two  queftions  Mr.  juftke 
in  this  cafe.     1.  Whether  this  conveyance  is  a  purchaft  within  ^•^^««'*  «!■- 
the  a&.     2.  If  it  ihould  not  come  under  that  ftrid  notion  of  die  ^^^^ 
woxA  purchaft  J  whether  it  is  not  aff«:£led  by  the  latter  part  of  the 
ftatute,  which  fpeaks  of  all  ads  fufiered  and  done  to  or  for  the 
l)enefit  or  relief  of  a  papift. 

As  to  the  firft ;  I  take  it  for  granted,  that  he  who  takes  by 
purchafe,  is  a  purchafer  \  and  the  confideration  is  not  material, 
as  has  been  allowed  by  my  brother ;  and  in  the  cafe  of  Roper  v. 
Radcliffit  it  was  agreed,  that  there  was  no  diftin£lion  between 
taking  by  purchafe  and  being  a  purchafer.  Let  us  then  fee 
what  it  is  to  take  by  purchafe*  Litt.  $.  I2.  fays.  He  takes  by 
purchafe,  who  comes  to  lands  by  his  own  a£l  end  agreement^ 
and  not  by  defcent.  The  oppofition  between  purchafe  and 
defcent,  is,  that  the  former  is  the  eficA  of  a  man's  own  ad; 
the  latter,  the  a£i;  of  law,  without,  and  perhaps  againft  his  own 
i£tm  The  meaning  of  defcent  is  not  confined  to  thai;  particular 
cafe  where  lands  come  down  from  the  anceftor  to  the  heir ;  but 
wherever  the  freebpld  is  vefted  in  any  perfon  by  the  zGt  and 
courfc  of  law,  fuch  perfon  is  in,  in  nature  of  a  defcent.  i  Inft^ 
i8.  J.  I  mu(t  therefore  difier  from  my  brother  as  to  his  notion  Ante  275.  (toA. 
of  tenant  by  the  courtefy,  dower  and  efcheat.  Tenant  by  efcheat  **** 
is  faid  to  come  in  as  heir,  in  heo  bierediu  Bro»  Efcheat  33.  where 
the  lord's  taking  by  efcheat  is  put  upon  the  fame  foot  with  the  [  278  ] 
lieir^s  taking  from  bis  anceftor. 

The  fiune  is  to  be  faid  of  tenant  in  dower  and  by  the  courtefy: 
and  I  never  till  now  heard  of  that  third  fort  of  taking  eftates, 
which  my  brother  calls  taking  by  operation  of  law,  as  diftin- 
guiflied  both  from  a  purchafe  and  a  defcent  (5  )•  Lord  Coh 
indeed  does  mention  a  third  fort  by,creation>  but  that  is  foreign 


(S)  ruieunteu.  (4). 


i;f  Hilary  Term  6  Geo. 

to  our  cafe,  and  may,  beddes,  be  very  properly  referred  to  the 
head  of  purchafe. 

If  the  a£k  of  law  concurs  with  the  z£k  of  the  party,  it  is  ai  pur- 
chafe. If  the  aft  of  law  only  works  the  vefting  of  the  cftatc,  it 
is  then  a  taking  by  defccnt.  This  is  the  cafe  of  the  recoveror. 
He  is  in,  it  is  true,  by  operation  of  law,  but  his  own  z£k  is  that 
which  firft  gave  naotion  to  it,  and  confequently  he  is  hi  by  pur- 
chafe. No  one  would  doubt  where  the  recovery  is  to  the  ufc  of 
a  third  perfon,  but  that  he  is  in  by  purchafe,  and  yet  be  too  is 
equally  in  by  operation  of  law.  The  late  Earl  then  was  within 
the  exprefs  words  of  LUtUton^  for  he  not  only  took  by  operation 
of  law,  but  in  conjunflion  with  his  own  a£t  and  deod  executed. 

But  we  are  told,  this  is  only  the  legal  fenfe  of  the  word :  there 
IS'  another  vulgar  fenfe  more  intelligible  to  the  undcrftanding  of 
the  generality  of  the  worlds  and  the  ilatute  is  to  be  intended  in 
that  fenfe. 

I  mud  own  this  Is  the  firft  time  I  ever  heard,  that  Judges  are 
to  lay  adde  the  legal  fenfe  of  a  law,  and  run  about  to  find  the 
meaning  in  wliich  it  is  received  by  rufticks  and  plebeians.  The 
word  purchafe  has  a  known  fignification«  in  which  it  has  con- 
ftantly  been  ufed  by  lawyers  without  any  variation  :  and  I  can 
never  fufrer  myfelf  tp  go  from  that,  without  an  exprefs  dire£lion 
in  the  body  of  the  ilatute. 

It  is  faid  this  is  not  a  purchafe,  why?  becaufe  he  took  no 
new  edate,  but  was  in  only  of  his  ancient  ufe.  What  eftate  had 
he  before  the  recovery  ?  Only  an  eftate-tail  with  a  diilant  re- 
mainder in  fee,  after  feveral  intermediate  remainders  in  tail  to 
the  fecond,  third,  and  other  fons :  what  eftate  has  he  now  by 
the  recovery  ?  One  fingle  fee  fimple  in  poffeftion ;  that  is,  the 
feveral  particular  eftates  that  were  before  partly  in  him  and  paitly 
in  others,  are  now  joined  together,  and  made  one  in  him  alone, 
^A%!li^^^*  Now  can  any  one  fay,  that  the  whole  is  the  fame  with  fome  of 
its  parts  ?  Or  that  he  has  the  fame  eftate  now  he  has  every  thing 
in  him,  as  he  had  wben  others  ihared  it  wiih  him  I 


fcfi.  21^1. 


r  279  1  But  then  again  the  objeflion  is  altered,  and  we  are  told,  that 

the  recovery  only  removes  the  impediments,  and  leaves  him  in, 
juft  as  he  was  at  firft.  Be  it  fo  \  he  ftill  gains  a  new  heredita- 
ment, which  he  had  not  before ;  and  it  amounts  to  the  fame 
thing,  whether  this  is  eiFefted  by  taking  away  the  incumbrance, 
or  adding  fomething  new.  In  numbers  every  one  knows  the  re- 
moving a  fubtra£lion  is  making  an  addition. 

But 
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But  to  prove  that  be  wa3  in  of  his  old  eftate  in  fce-Cmple,  fe« 
Tcral  cafes  have  been  cited.  The  cafe  of  a  feoffment  to  the  ufe 
of  the  feoffor  for  life,  remainder  to  the  fcoflfce  in  fee,  is  very 
little  to  the  purpofe.  It  is  grounded  on  what  is  faid  in  i  Infl, 
23.  that  whoever  is  feifed  of  an  eftate,  has  both  the  eftate  of  the 
landp  and  alfo  the  ufe  or  the  right  to  take  the  profits ;  and  there- 
fore fo  much  of  the  ufe  as  he  does  not  difpofe  of,  continues  ftill 
in  htm  as  his  old  eftate,  and  fo  (hall  go  to  the  part  of  the  mother 
from  whence  the  Eftate  originally  moved.  But  all  this  goes  on 
the  fuppofition  of  a  prefent  fee-fimple  in  the  feoffor^  which  in 
our  cafe  is  removed  ta  a  great  diftance,  after  the  determinatioti 
of  fevoral  other  eftates. 

Another  cafe  urged  with  as  little  reafon,  is  that  of  SymmenJt 
T.  Cudmore^  where  tenant  in  tail  with  an  immediate  reverficn  to 
himfelf  in  fee  makes  an  unwarranted  leafe  and  dies,  the  iffue  be- 
fore entry  levies  a  fine ;  and  hold  he  (hall  not  now  avoid  the 
leafe.  But  this  is  diftinguiihed  from  the  prefent  cafe  by  the  . 
fame  difference  as  the  former:  the  rcveifion  in  fee  was  imme- 
diately in  him  after  his  eftate-tail,  fo  that  he  really  had  the  whole 
eftate  in  the  land  in  himfelf,  only  it  was  cut  into  two  pans. 
But  here  the  eftate-tail  in  poffeffion  and  the  fee  in  reverfion  are 
disjoined  by  the  intermediate  remainders  in  other  perfons,  who 
confequently  take  off  part  of  the  whole  inheritance.  All  that 
this  cafe  amounts  to  is  only  to  prove,  that  where  a  man  has  two 
eftates  in  him,  a  leafe  which  he  makes  is  iffuing  out  of  both,  and 
therefore  when  one  of  them  is  fpent,  or  any  ways  removed,  it 
(hall  be  ferved  out  of  the  other. 

A  cafe  was  cited  upon  the  argument,  wjicre  tenant  for  •  life 
with  contingent  remainder  in  tail,  remainder  to  the  tenant  for 
life  in  fee,  makes  a  feoffment  to  the  ufe  of  himfelf  in  fee  \  and 
held  that  this  ufe  in  fee  was  only  his  old  eftate.  Now  there  is  no 
doubt  but  that  this  muft  be  his  old  eftate,  for  he  was  all  along 
feifed  of  the  fee-fimple,  liable  only  to  be  opened  upon  a  contin- 
gency :  all  that  the  feoffment  did,  was  making  the  contingency 
impoffible  ever  to  happen,  and  fo  incapacitates  the  perfon  who 
was  to  be  the  taker ;  but  this  makes  no  addition  to  the  eftate ;  it 
only  makes  that  eftate  abfolute  in  the  tenant,  which  before  was  r  280  1 
liable  to  be  broke  in  upon  and  interrupted. 

When  a  fee-fimple  conditional  and  an  abfolute  one  meet,  they 
are  confoHdated.     Hob.  2i'S*     Salk  ^-^Z. 

The  cafeof  thcEarlof  Z»i;7r^//i,  Show.  Pari,  Cj/J*/ 1 54.  is  ftronger 
than  this.  There  Edward  Earl  of  Lincoln^  feifed  in  fee  made 
bis  will,  and  d«vifed  the  lands  in  quell  ion  to  the  plaintift*^  after* 
wards  by  leafe  and  releafe  he  coiiveyed  them  to  die  ufe  of  himfelf 

iii 
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in  fee  till  an  intended  marriage  fhould  take  efied,  and  then  to 
the  common  marriage  ufes.  The  marriage  never  took  c§k&f 
and  he  died  without  ifliie  or  other  difpofition  of  the  premifies. 
The  queftion  in  Chancery  was,  whether  this  conveyance  ww  a 
revocation  of  the  will,  and  held  there  to  be  fo  :  and  tlic  decree 
was  affirmed  in  the  Houfe  of  Lords,  becaufe  the  eftate  in  iee 
gained  by  the  conveyance  was  not  the  old  eftate  which  the  Earl 
had  in  him  before,  it  being  limited  after  a  dtflerent  manner,  and 
to  be  determined  on  a  certain  qualification.  Now  if  this  variation 
of  the  eftate  was  fufficient  to  deftroy  his  old  eftate,  and  put  him 
into  a  new  one ;  there  is  much  more  reafon  here,  the  late  Eari 
of  Derwentwater  (hould  be  adjudged  in  of  a  fiew  eftate,  when  it 
is  agreed  here  is  an  alteration  of  his  eftate,  and  it  is  fo  great  as 
to  vary  the  very  courfe  of  defcent,  which  is  certainly  a  mark  of  a 
different  eftate. 

It  h^s  been  faid,  here  is  a  vendee  without  a  vendor :  bat  dus 
is  only  a  gingle  of  words.  In  the  cafe  of  a  devife,  there  is  a 
furchafey  as  my  brother  admits,  but  nothing  of  a  vendor  in  the 
cafe.  If  the  words  vendor  and  vendee  cannot  be  made  ufe  of» 
the  law  fupplies  other  relative  words  that  are  as  much  to  thcpre- 
fent  purpofe  \  there  is  devifor  and  devifee,  and  in  our  cafe  I  do 
not  fee  why  recoveror  and  recoveree  may  not  be  ufed,  which  may 
anfwer  the  fame  end,  and  be  applicable  according  to  the  difierent 
kinds  of  purchafe. 

In  fuppofition  of  law  the  recoveror  is  in  by  purchafe :  he  has 
gained  an  eftate  from  the  tenant  in  tail,  which  he  had  not  be- 
fore, and  the  tenant  in  tail  has,  by  intendment  of  law,  a  recom- 
pence  in  value  for  it;  and  the  fee,  which  is  rrcovered,  is  nothii^ 
of  that  eftate  which  was  in  the  tenant  in  tail  (6) ;  it  is  not  derived 
from  him,  nor  can  the  recoveror  make  his  title  under  him.  This 
appears  evidently  from  the  ftatute  of  7  /f.  8.  r.  4.  which  was 
made  on  purpofe  to  remove  an  inconvenience  that  arofe  from 
this  Mrant  of  privity  between  the  recoveror  and  the  tenant  in  tail- 
By  that  ftatute  the  recoveror  has  power  given  him  to  avow  and 
juftify  for  the  rents,  fcrvices,  and  cuftoms  refcrved,  in  the  fame 
manner  as  the  tenant  in  tail  might  have  done,  which  fuppofes  he 
£  281  ]  could  not  have  done  fo  before :  and  that  ftatute  had  been  ufelefs, 
if  the  recoverors  had  been  in  of  the  fame  eftate  which  the  tenant  in 
tail  had  before,  for  then  according  to  Doii.  ^  Stud*  c»  26.  Co.  Utt. 
104.  he  might  avow  and  juftify  under  his  title.  But  the  reco- 
verors do  not  affirm  the  poifeffion  of  the  tenant  in  tail,  from 
whom  they  recover,  nor  claim  by  him }  but  rather  difaffirm  and 
deftroy  his  eftate ;  and  therefore  they  cannot  allege  any  conti- 

(6)  VUi  po^.  291,  296,   179,  and  the  authorities  there  cited  ctHtrm. 

nuance 
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hoanGe  of  their  title  by  him*  So  that  the  recoTerors  do  not  come 
in  by  the  ^  or  cui^  but  in  ibtpofi,  and  confequently  are  fcilcd 
of  a  very  different  eftate  from  the  tenant  in  tail. 

The  reafon  why  the  remainder-man  has  no  part  pf  the  recom* 
penfe  in  value  upon  a  recovery  is,  becaufe  that  recompenfe  is  a 
ice,  upon  which  no  remainder  can  be  limited. 

To  conclude  this  head,  I  think  if  the  old  fee  cannot  take  place^ 
fo  as  to  make  him  tenant  in  tail  at  the  time  of  his  attainder  ^  then 
the  new  one  muft,  which  I  hold  to  be  a  purchafe,  and  as  fuch 
made  void  by  the  ad. 

But  as  to  the  fecond  point,  whether  the  eftate  of  the  late 
Earl  be  not  within  the  latter  part  of  the  ftatute,  an  intereft  arifing 
to  him  by  virtue  of  fome  a^  or  thing  had,  done^  or  fufiered  for 
his  benefit. 

It  has  been  faid  by  my  brother  Pagej  that  this  latter  claufe 
ought  to  be  tied  up  to  the  former,  and  as  intended  to  take  in  no- 
thing more  than  what  was  before  comprehended  under  the  word 
purchaie. 

But  firft  here  are  no  words  by  which  this  Is  referred  to  the 
foregoing  part.  In  the  next  place  I  muft  obferve,  that  the  latter 
words  are  more  general  than  the  former  ;  and  though  fometimes 
fubfequent  particular  words  do  reilrain  more  general  ones  that 
precede,  yet  I  never  heard  that  general  ones  that  come  after  were 
reftrained  by  particular  ones  that  preceded.  Should  we  interpret 
this  ftatute  in  the  manner  my  brother  is  contending  for,  we 
(hould  render  the  moft  common  form  of  fpeaking  and  writing 
vain,  where '  a  perfon  that  would  take  in  every  thing  begins 
with  enumerating  particulars,  and  then  left  any  thing  (hould 
have  efcaped  him  adds  the  moft  general  words  he  can  think 
of  to  fupply  all  poiTible  deficiencies. 

The  firft  claufe  difables  the  party  to  purchafe,  and  the  fecond 
makes  all  eftates,  i^c.  for  his  benefit  void.  But  if  the  latter  words 
are'  to  fignif y  purchafes  only,  there  could  have  been  no  need  of 
them,  it  being  precifely  the  fame  thing  to  difahle  the  party  to 
purchafe,  and  making  his  purchafe  void.  I  fhall  give  you  two  r  o8a  1 
inftances  of  this  :  the  firft  is  Rix  v.  Corporatioh  of  Port/mouthy  on  '^ 

the  1 3  Car.  a.  r.  i^  $  la.  which  ena£ls.  That  no  perfon  (hall  be 
ele£iedinto  any  office,  that  (hall  not  have  taken  the  facramenti 
and  every  perfon  elected  (hall  take  the  oath,  and  in  default 
thereof  fuch  ele£lion  (hall  be  void.  I  objefVcd  that  the  words 
in  default  thinofvftxc  to  be  underftood  only  of  taking  the  oaths, 
and  not  the  facrament  \  but  the  court  faid  that  could  do  us  no 

fervice. 
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fcrvicc,  bccaufc  the  incapacity  of  being  clefted  which  was  crcatci 
before  in  thofe  who  had  not  received  the  facrament  was  the  fame 
thing  as  making  their  cleftion  void,  and  fo  there  was  no  occafion 
cCo^65»  for  thofe  latter  words.     The  other  inftance  is  that  of  MagdaUn 

College  CTkkt  where  by  ftatutc  all  leafcs  and  grants  by  that  college 
arc  mide  void,  and  it  is  there  adjudged,  that  this  is  the  fame  thing 
as  difabling  them  to  make  any  grants  or  leafes. 

I  can  eafily  admit  thefe  latter  words  to  be  explanatory  of  the 
former,  but  ftill  in  fuch  a  manner  as  to  carry  the  difability  far* 
ther  than  thofe  did :  for  the  Icgiflature  confidered,  that  there  were 
fcveral  ways  by  which  papiPts  might  come  to  eftatcs,  which  would 
not  come  under  the  notion  of  purchafe,  though  equally  within 
the  mifchief  it  intended  to  remedy,  and  therefore  that  they 
might  be  fure  not  to  leave  any  part  of  the  danger  unguarded, 
added  thofe  latter  words,  in  order  to  take  in  all  which  the  former 
would  not* 

In  our  cafe  indeed  the  ftatute  does  not  fay,  the  conveyance  to 
3  papilc  fliall  be  void,  but  the  eftate  (hall  be  fo :  this  amounts  to 
the  fame  thing,  as  a  Icafe  to  a  monk  for  life,  remainder  over  in 
fee,  the  whole  deed  is  void,  becaufe  it  can  have  no  cffe£l  unlcfs  it 
pafles  the  particular  eftate,  that  being  neceflary  to  fupport  the 
remainder.  9  H.  6.  24.  h.  Bro.  Grants  133.  But  if  the  con- 
veyance can  have  anotlier  efFed,  the  deed  (hall  be  good  to  that 
purpofe,  though  the  particular  eftate  be  void :  thus  a  devife  to  a 
monk  for  life,  remainder  over  is  not  void ;  though  the  monk  can- 
not take,  it  (liall  be  good  for  the  remainderman.  But  in  the  pre- 
•  fent  cafe  the  recovery  itfelf  is  void,  becaufe  it  can  have  no  other 

cfFeft  but  to  pafs  an  effate  to  a  papift,  and  fince  the  recoverors 
cannot  take  for  his  ufe,  they  cannot  take  at  all. 

The  matter  therefore  may  be  reduced  to  this  dilemma.  EAcr 
the  cftate-tail  is  barred,  or  it  is  not  barred.  If  it  is  barred,  the 
fee  is  in  the  recoverors,  and  the  fame  moment  in  Lord  Denvent* 
water.  If  it  is  not  barred,  then  the  tail  continues^  and  confe- 
quently  is  forfeited  by  his  attainder. 

My  brother  calls  this  a  relative  claufe,  but  I  can  find  but  one 
word  of  that  nature  in  it,  which  is  y?/tA,  stud  that  has  nothing 
r  283  1  ^^  do  with  purchafcrs,  but  isufed  only  to  fliew  that  the  fame  pcr- 
fons  (papiPts  I  mean)  arc  concerned  in  this  as  well  as  the  former 
claufe.  Indeed  there  are  othei  words  in  it,  which  can  have  no 
relation  to  purchafes,  fuch  as  the  words  tri^  and  fufered. 

It  was  faid  the  word  fufcred  may  be  underftood  of  fuffcred  by 
diflcifin :  though  I  fhould  allow  of  this,  yet  it  does  not  follow 

that 
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tliat  It  iocs  not  extend  to  common  recoveries  too.  In  truth  the 
word  is  applicable  to  both  cafes,  and  many  others  :  as  in  Mag^^ 
dalen  College  cafe,  where  the  words  of  the  itatiue  arc  the  fame  as 
here,  and  held  that  a  fine  and  non-claim  is  within  the  word  fuf- 
fered  :  othcrwife  it  would  be  to  no  purpofe  to  prevent  alienations, 
if  by  ixxScimg  a  fine  to  be  levied,  and  five  years  to  pafs  without 
claim,  the  eftate  might  be  pafled* 

Now  let  us  conGder  whether  the  intereft  gained  by  this  reco- 
very fufFered  by  Lord  Derwentwater  himfelf,  is  not  to  the  pur- 
pofes  of  this  a£i:  the  fame  as  if  he  had  gained  it  under  a  recovery 
fulFered  by  another.  I  think  it  is :  it  is  an  a£l  by  which  he  pro- 
cures to  himfelf  a  larger  and  more  valuable  eftate  than  he  had 
before,  and  he  gets  it  too  by  taking  away  from  another  perfon, 
as  DoB.  W  itud.  cxprcfsly  fays,  he  gets  what  he  has  from  the 
remainder-man.  It  nukes  no  difierence,  that  all  this  acqfiifition 
is  only  in  the  fame  lands  ;  for  a  larger  and  better  eftate  in  the 
fame  lands  is  all  one  in  this  refpe£t,  as  a  new  acquifition  of  new 
lands  from  a  ftrangcr.  Thus  where  one  devifed  lands  to  J.  S. 
for  life,  and  aU  other  my  lands  to  B,  it  was  held,  jill,  28.  i  Letu 
212.  that  the  revcrfion  of  the  lands  before  devifed  to  J.  S,  for 
life  pafled,  becaufe  a  further  intereft  in  the  fame  lands  was  con- 
ftrued  by  law  as  fo  much  new  land. 

Suppofe  the  remainder-man  had  conveyed  his  right  to  the  late 
Earl ;  can  any  one  doubt  whether  this  had  been  a  new  acquiH- 
tion  witliin  the  ftatute  ?  Now  where  is  the  difference,  whether 
he  gains  the  fame  thing  by  his  own  a£^,  or  the  aSt  of  another  ? 
It  is  equally  in  both  cafes  a  new  hereditament,  which  he  has  ac*« 
quired  in  the  fame  lands,  and  tliat  is  the  fame  as  other  lands. 
2  Fent.  286". 

It  is  faid  that  this  ftatute  had  no  intention  to  take  any  thing 
away  from  the  papifts  which  they  had,  but  only  to  prevent  their 
having  any  more  lands,  and  that  to  fuffer  a  recovery  is  a  power 
and  right  inherent  in  every  tenant  in  tail. 

To  this  I  anfwcr.  The  ftatute  does  not  (nor  does  my  argument 
need  it  (hould)  reftxain  a  papift.  from  fuffering  a  recovery  to  tlie 
ufe  of  a  proteftant.  But  whether  it  intended  to.takeaway  this 
power  when  it  is  to  be  ufed  for  the  benefit  of  a  papift,  is  the 
queftion.  To  fay  there  is  no  exprefs  intention  to  prejudice  the  [  284  1 
prefent  ri^  of  papifts  to  their  eftates,  is  of  no  weight ;  becaufe 
whatever  is  comprehended  tinder  the  general  incapacity  put  upon 
them  by  the  ftatute,  has  the  fame  fofce,  as  if  it  -was  aflually 
named ;  and  I  think  I  have  proved,  that  the  prefent  cafe  is  fo. 
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It  may  be  faid  that  the  parliament  intended  not  to  take  away 
any  iight  from  proteftants,  but  yet  we  fee  it  does,  for  it  prevents 
their  felling  to  a  papift,  who  may  offer  more  for  it  than  another* 
C<o.  I.  c.  50.  So  in  the  ftatute  i  Geo^  againft  traitors^  it  was  far  from  the  prin- 
cipal defign  of  that  ftatute  to  injure  good  fubjefts  and  proteft- 
ants, and  yet  it  has  taken  away  a  real  intereft  from  them,  for  it 
vcfts  all  eftates-tail  of  traitors  in  the  crown  in  fee,  whether  the 
remainder  or  reverfion  be  in  a  proteftant  or  a  papift ;  it  is  the 
confequence  of  the  ftatute,  and  it  cannot  be  helped* 

But  to  make  this  objedion  the  ftronger,  it  is  faid,  that  this 
right  of  fufFering  a  recovery  is  fo  clofcly  conne£led  with  the 
very  eftate  of  a  tenant  in  tail,  that  it  cannot  be  taken  away  by  a 
condition. 

I  agree  fuch  a  condition  generally  is  void,  but  not  where  It 
reftrains  the  alienation  to  a  particular  perfon.  This  is  our  very 
cafe.  The  fuffering  a  recovery  is  left  open  for  the  ufc  of  pro- 
teftants, but  rcftraincd  only  as  to  a  particular  fort  of  perfons. 
Whether  a  recovery  by  a  papift  tenant  in  tail  to  his  own  ufc,  is 
not  one  fuffercd  for  the  benefit  of  a  papift,  as  well  as  where  it  is 
fufFered  for  the  ufc  of  another  papift,  is  a  queftion  not  at  all  af- 
fe£led  by  this  obje£lion  :  nor  does  the  ftatute  regard  whether  ic 
be  ^y  a  papift,  as  my  brother  imagines,  but  if  it  be  to  or  for  a 
papift  it  is  fufiicieut. 

I  would  now  confider  whether  the  law  has  not  fome  known 
fpecies  of  incapacity,  under  which  the  cafe  of  the  papifts  upon  this 
ftatute  may  be  ranked.  I  think  it  has.  Capacity  and  incapacity 
topurchafe  have  been  long  known  in  our  law,  and  fignificd  cer- 
tain precife  conditions  or  circumftances  of  perfons,  which  bwyers 
have  bctn  at  no  lofs  to  determine.  When  this  ftatute  therefore 
incapacitates  certain  perfons  to  purchafe,  it  muft  be  undcrftood 
to  put  them  into  the  fame  condition  in  this  refpeft,  as  thofe  were  in 
whom  the  law  formerly  took  notice  of  as  incapable  of  purchafing ; 
fuch  as  monks  and  other  religious  perfons.  And  the  parliament 
feems  to  have  had  their  eye  upon  thefe  fort  of  perfons,  and  to 
lead  us  to  make  this  comparifon,  in  ufing  the  fame  form  of  ex- 
prefiion  to  defcribe  the  incapacity  in  this  ftatute  which  is  made 
ufe  of  in  the  3 1  H.  8.  r.  6.  which  enables  monks  to  purchafe 
after  deraignment.  The  papifts  then  are  to  be  conGdered  in  the 
fame  condition  as  monks,  and  as  fuhjlaniia  mn  reciptt  majus  ^aui 
mmujf  the  incapacity  to  purchafe  muft  be  equal  in  both :  and 
[  285  ]  confequently  he  can  no  more  lake  an  eftate  by  virtue  of  a  com- 
mon recovery,  by  wbomfoever  fuffercd^  than  a  monk  could  have 
taken  it. 
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t  cannot  imagine  how  the  danger  of  perpetuities  comes  be  laid 
\n  the  way.  No  body  pretends  tluit  a  recovery  to  the  iife  of  a  pro- 
teftant  is  prohibited,  and  as  long  as  papifts  are  at  liberty  to  fuffer 
them,  though  with  that  limitation;  they  may  mortgage,  they 
may  fell,  or  any  ways  load  their  eftates,  and  fo  carry  forward  the 
very  end  and  puqwfe  of  the  ftatute,  which  was  to  remove 
the  land  of  the  nation  out  of  popifli  hands,  by  obliging 
them  to  fell;  nor  is  this  any  real  damage  to  the  papift  him- 
felf,  fmce  though  he  parts  with  his  land,  he  has  an  equivalent 
for  it. 

It  has  been  faid  by  feme  of  the  counfel,  that  this  point  was  de- 
termined in  the  cafe  of  Thornby  v.  Fleetwood  {h)i  but  this  objec-  (*)  Poft,  31S. 
tion  was  never  made  in  that  cafe,  and  indeed  it  had  been  very 
impertinent ;  for  firft,  one  of  the  recoveries  in  that  cafe  was  be- 
fore this  ftatute ;  but  if  both  had  been  fmce,  it  could  not  have 
made  for  the  plaintiff;  becaufe  if  they  had  been  void,  it  would  have 
given  him  no  title,  for  then  Charles  Lord  Gerard  bad  been  feifed 
in  tail,  and  the  heir  in  tail  is  now  living  :  but  the  true  point  in 
that  cafe  is,  whether  Lord  Gerard  took  any  eftate  at  all,  fo  as  to 
enable  him  to  fuffer  a  recovery. 

Another  objeftion  has  been  made,  tliat  to  deflroy  this  recovery 
of  Lord  Derwentwater,  would  be  dangerous  to  many  proteflant 
purchafers,  who  have  come  in  under  fuch  titles.  But  whatever 
this  might  have  been  formerly,  it  is  now  removed  by  the  ftatute 
3  Geo.  cap.  18.  which  fecures  proteftant  purchafers,  and  looks 
backward  as  well  as  forward,  by  ena£^ing,  "  That  no  purchafes 
•"  made  or  hereafter  to  be  made  by  proteftants  of  papifts  fliall  be 
"  impeached,  on  account  of  any  difability  the  papifts  M'cre  laid 
"  under,  either  by  i  Jac.  or  our  ftatute." 

Having  thus  anfwercd  the  inconventencies  urged  on  one  fide, 
let  us  now  fee  whether  there  arc  no  unanfwerable  ones  of  the 
other.  And  I  think  there  are  :  for,  i .  To  cftablifti  this  recovery, 
is  to  give  papifts  a  power  of  cutting  off  proteftant  remainder-men, 
and  fo  far  taking  away  the  very  landed  intercft  of  proteftants. 
a.  They  will  be  able  by  this  means  to  turn  the  courfe  of  dcfcent» 
as  it  fliall  ierve  the  purpofe  of  removing  the  eftate  out  of  a  pio* 
teftant,  into  a  popifti  line.  3.  They  will  have  a  power  of  making 
themfelves  tenants  in  fee,  and  upon  occafion  to  diflribute  free- 
holds in  a  county,  and  influence  the  flute  of  our  legiflature  by  the 
votes  they  make  at  their  ele£lian.  4.  It  puts  the  heir  too  much 
in  the  power  of  the  anceftor,  who  may  make  ufc  of  his  liberty, 
with  a  view  to  prevent  the  convcrfion  of  his  fucccffor.  * 
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Upon  the  whole  I  am  of  opinion,  this  recovery  is  within  the 
words  of  the  ftatute,  both  as  a  purchafe,  and  as  a  greater  and 
better  eftate  which  is  gained  from  the  remainder-man,  and  tunis 
to  the  benefit  of  a  papift.  For  the  danger  can  never  be  the  lefs, 
where  he  gets  it  for  nothing,  than  where  he  pays  a  valuable  con- 
Gderation.  If  it  be  within  the  words,  why  is  it  not  within  the 
meaning  ?  Is  not  the  meaning  to  be  colleded  from  the  words, 
and  the  words  to  be  interpreted  according  to  law  ?  It  is  certainjy 
right,  what  the  Judges  faid  in  Ropep^s  Cafe,  tliat  the  words  of  a 
ftatute  are  to  be  taken  in  a  legal  ft^nfe,  unlefs  the  intent  appears 
to  the  contrary  ;  and  to  fay  the  a(&s  of  a  ftranger  only  are  re- 
ilrained,  and  not  of  the  papiil  himfelf,  is  to  fpeak  w^ithout  any 
warrant  from  the  ftatute,  for  that  makes  no  fuch  difference,  but 
leaves  the  pcrfons  conveying,  all  upon  the  fame  foot,  with  no 
other  regard  but  to  whom  it  is  conveyed. 

I  would  now  mention  fome  cafes  to  juflify  and  clear  my  opi- 
nion.    Roper^s  cafe  I  apprehend  is  much  ftronger  than  this,  that 
^  .was  a  dcvifc  of  lands  to  truftees  to  be  fold,  and  after  payment  of 

debts  and  legacies  the  furplus  was  to  go  to  a  papift  ;  and  it  was 
adjudged  in  the  Houfc  of  Lords,  that  this  dcvife  of  the  furplus 
was  void,  not  upon  account  of  the  poflibility  that  the  papift  might 
have  the  land  itfelf ;  for  in  fuch  cafes,  if  the  Chancellor  takes 
care,  that  the  truft  be  executed,  and  the  land  fold,  the  papift 
can  never  have  the  land,  and  in  faft  the  land  was  fold,  when 
thatcaufe  came  into  tlie  Houfe  of  Lords;  fo  that  it  u;a$.  really 
but  a  pecuniary  demand  :  but  bccaufe  of  the  connexion  with 
land,  and  becaufc  it  might  draw  that  along  with  it ;  it  was  held 
to  be  within  the  ftatute.  And  in  the  prefent  cafe  here  i«  a  greater 
and  more  valuable  intereft  in  land  gained  by  a  papift,  which 
makes  it  much  ftronger. 

Another  cafe  I  fliall  mention,  was  Humphreys  cafe,  which  came 
out  of  the  Northern  circuit  to  be  argued  above.  Leflce  for  ninety- 
nine  years  yielding  rent  furrcn  Jered  to  a  papift  the  reverfioner  in 
fee  ;  and  held,  nothing  pallid,  and  tlie  furrendcr  void.  It  was 
held  fo  by  my  Lord  Chief  Baron  JViird.  Now  I"  would  obfervc, 
that  in  that  cafe  the  reverfioner  did  not  take  by  purchafe,  but 
the  benefit  which  accrued  to  him  was  by  a  merger  of  the  term  j 
but  bccaufe  it  was  an  enlargement,  and  a  bettering  of  his  eftate, 
ir  was  held  to  be  witliin  the  ftatute.  And  where  is  the  di.Vercnce, 
whether  his  cftatc  be  enlarged  before  or  behind ;  by  tlic  addi- 
tion of  a  particular  eftate,  preceding  intervening  or  coming  after 
his  own  ?  The  only  thing  that  is  material  is  the  iiicreafe,  and 
there  is  tliat  in  our  c^fe,  as  well  as  In  the  other. 

To 
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To  conclude,  tbe  words  of  this  ftatute  are  general,  and  as 
large  as  could  be  contrived  to  take  in  all  conveyances,*  and  to  ob- 
viate fuch  objedions  as  are  now  fet  up.  The  rule  of  law  in  con- 
ftruction  of  thefe  ftatutes  warrants  the  taking  them  in  a  full  lati- 
tude, for  its  being  a  penal  law  will  intitle  it  to  no  favour,  where 
religion  and  the  puUlck  are  concerned.  And  fo  it  was  rcfolved 
in  Fofitf's  cafe,  and  Magdalen  College  cafe.  The  ilatute  takes  in 
both  confiderations :  it  is  made  for  the  prefervation  of  church 
and  ftate,  and  therefore  is  to  be  carried  to  its  utmoft  extent. 

For  thefe  reafons  I  am  of  opinion,  tl:^t  the  claim  was  well 
difallowed,  and  confequently  the  decree  of  the  commiilioners 
ought  to  be  affirmed. 

Mr.  Baron  Mountague*s  argument.     This  is  a  cafe  of  great  im-  Mr.  Baron^ 
portancc,  as  it  is  on  the  conilrudion  of  a  ftatute,  which  though  ^J^gjf^"'*  "" 
made  twenty  years  ago,  has  never  yet  been  fully  confidered :  and 
it  is  of  difficulty  too,  becaufe  two  learned  Judges  hate  already 
difiered,  and  I  believe  I  (hall  differ  from  both  in  many  points. 

It  appears  that  at  the  time  of  fufFcring  this  recovery  there  was 
a  marriage  fettlemcnt  on  fck>t,  and  it  is  evident  to  me,  that  the 
recovery  was  had  for  that  end.     Lord  Dertventwater  is  tenant  in 
tail  of  an  •ancient  family  eftate  with  remainders  over.     When  a 
treaty  of  marriage  was  on  foot  between  him  and  Sir  John  Pf^ebt^^ 
daughter,  in  order  to  make  a  jointure  and  provifion  for  the  mar- 
riage, he  agrees  according  to  the  common  method  of  convey- 
ances, to  make  a  tenant  to  the  prac'ipe  in  order  to  fuffer  a  reco-  n.B.  He  mi- 
very,  and  declares  the  ufes  to  himfdf  for  life,  then  to  his  wife  for  ft^"  ^^  "^» 
life,  remainder  to  the  claimant  as  firft  fon  in  tail.     Such  recovery  the  recovery  w«s 
was  had,  and  the  marriage  took  efFe£l :  he  was  attainted  of  high  only  to  himii:if 
trcafon:  and  the  queftion  is,  whether  the  eftate  is  forfeited,  fo  *"/">  and  the 

f     1      1       r  rv  r  r    1  •  ulss  he  mentions 

as  to  exclude  the  nrft  Ion  of  the  marriage.  were  aftcrw^di 

declared  by  an 

For  my  own  part  I  think  the  matter  will  come  to  this  dilemma,  fJJJiemcn^lind 
either  Lord  Derwentwater  took  by  virtue  of  tliis  fcttlehient,  or  he  the  Birons 
did  not.     If  he  did  take,  then  it  was  for  life  only,  and  he  could  whpie  argument 
forfeit  nothing  but  an  eftate  for  life,  and  being  dead,  the  claim-  ^^iScc  o/tKc^ 
ant's  eftate-tail  muft  take  place.     If  he  did  not  take  by  virtue  of  ca(c. 
this  fettlement,  what  hindered  him  ?  The  ftatute,   fay  they,  of 
II  V  17.  IF.  2'  which  makes  him  incapable  of  purchafing.     And 
if  fo,  then  nothing  was  in  him  to  forfei:. 

The  only  way  of  avoiding  this  dilemma  is,  that  whicK  brother 
Fortefcue  has  taken,  by  faying  that  not  only  the  ufes  to  Lord  Der^  vide  poft.  296 
nventwater  himfelf  are  void,  but  the  whole   conveyance  is  void 
alfo  :  nihil  operatur  by  all  tills :  here  has  been  a  bargain  and  fale 
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to  make  a  tenant  to  the  prMpe^  a  recovery  fuffered,  ufcs  iJe- 
dared,  and  all  this  comes  to  nothing.  This  I  take  it  is  the  foun-- 
dation  of  the  judgment  given  by  the  commiiSoners.  But  farcly 
he  that  confiders  the  words  of  the  ftatute,  which  fays  onljr, 
*•  That  all  eftates  and  interefts  for  a  papift  {hall  be  void,'*  but 
mentions  notliing  of  the  conveyance  itfelf,  cannot  be  of  that  mind. 
But  it  is  faidk  amoants  to  the  fame  thing  in  the  prefent  cafe; 
for  if  the  ufes  made  are  void,  and  he  is  difaUed  to  take,  and  fo 
the  conveyance  carries  nothing,  it  is  really  making  the  convey- 
ance itfelf  void :  and  the  c;ife  of  a  monk  is  put  to  fupport  this, 
where  a  leafe  to  him  for  life,  remainder  over,  is  void  as  to  the 
whole  conveyance  on  account  of  his  incapacity.  I  agree  it  is  fo 
where  the  conveyance  is  to  a  perfon  incapable  of  taking ;  and  fo 
if  in  our  cafip  the  conveyance  had  been  to  a  papift,  this  might 
have  been  true  ;  but  here  are  feveral  perfons  capable  of  taking 
concerned  in  this  conveyance  :  there  arc  feveral  remainders  over 
tliat  may  be  good,  fincc  they  are  to  perfons  who  do  not  yet  appear 
to  bepapifts,  and  the  prefent  claimant  is  young  and  may  became 
a  proteftant :  there  are  alfo  truftecs  to  prefervfe  the  remainders 
from  die  ceafing  or  forfeiture  of  the  particular  eftate.  So  that  I 
cannot  fee  that  Lord  Derwent water' ^  incapacity  will  make  the 
whole  conveyance  void,  when  it  may,  and  was  intended  to  fubuft 
for  other  purpofes  than  that  of  paiTnig  an  eftate  to  a  papift. 

Let  us  confider  this  whole  conveyance  particularly.  Here  is 
firft  a  bargain  and  fale  to  Faux  for  a  valuable  confideration,  (fr/z. 
5  /. )  he  is  a  proteftant,  therefore  without  doubt  every  thing  is 
right  thus  far,  to  veft  the  eftate  in  him  and  make  him  tenant  to 
the  praape.  Suppofing  now  the  fubfequeiit  recovery  intirely 
void ;  the  eftate  then  remains  in  him.  This  appears  evidently 
from  Pointers  cafe,  i  Co.  that  though  fupcrftitious  ufes  are  void, 
yet  if  a  penny  had  been  given  as  a  confideration,  it  would  be  fuf- 
ficient  to  pafs  the  eftate  abfolutcly  to  the  feofFees  to  their  own  ufe; 
otherwife  it  would  revert  to  the  feoffor.  In  our  cafe  the  confi- 
dcration  is  greater,  for  5  s.  was  aftnally  paid.  And  ihis  ftiews 
that  the  ufca  to  a  papift  may  be  null,  and  yet  the  conveyance  not 
void. 

If  then  the  bargainee  is  fcifcd  of  this  tfi^tc^  it  muft  be  oat  of 
Lord  Derive  fit  water  \  and  it  cannot  be  otherwife,  unkfs  thc/r«f- 
ape  be  ill  brought  ag aiaft  Vaux* 

The  next  thing  is  the  recovery,  and  this  is  gained  by  one  Rzd- 
ley.  He  too  is  a  proteftant  capable  of  taking,  and  confequentJy 
tiie  ret'very  vefts  the  fee-fimple  in  him.  Sliould  now  the  ufoi 
of  this  be  void,  the  confequcncf  would  be  that  Lord  Derwent" 
Huater  would  gain  nothing  by  it,  and  it  would'  make  him  incapable 
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of  lofing  any  thing  alTo,  fince  all  the  eftate  he  had  Is  pafied  away 
to  others  already. 

Brother  Pag^  fays,  that  it  is  the  right  of  tenant  in  tail  to  fuffcr  Ante  271. 
a  recovery :  I  agree  it  is   fo,  with  this  limitation,  that  no  a£l  of  » 

parliament  declares  his  fufFering  it  a  forfeiture,  as  in  the  cafe  of  a 
tenant  for  life.  But  how  comes  it  to  be  his  right  ?  It  is  the 
right  in  common  juftice  of  all  mankind  to  bring  a  pr^pe  when 
they  have  a  better  right  than  the  tenant  in  tail  \  and  when  the  re- 
covery pafles  againft  him,  it  is  becaufe  in  intendment  of  law  the 
demandant  has  the  better  right.  This  is  the  ground  of  the  judg- 
ment, and  this  is  the  true  reafon  of  its  being  a  bar  to  the  remain- 
der-man, as  well  as  to  the  tail.  The  demandant  recovers  a  clear 
fee-fimple  (on  which  no  remainder-man  can  depend)  without  any 
regard  to,  or  being  at  all  affefled  by  the  particular  limitations  of 
the  ellate  of  which  the  tenant  was  feifed.  All  the  dependants  on 
che  eftate  tail  can  have  nothing  to  fay  to  him,  who  comes  in  un- 
der the  recovery  paramount  to  the  tail. 

My  brother  who  argued  •  firft,  mentioned  the  cafe  of  Benfon-y. 
Hodfon'm  I  Mod. but  did  not  make  ufe  of  the  point  refolved  by 
the  court,  but  only  the  faying  of  Lord   Hale  in  relation  to  reco- 
veries.    I  never  found  my  opinion  on  the  diSiums  of  reporters,  in 
which  they  are  very  apt  to  miftake  the  words  and  fenfc  of  the 
Judges  from  whom  they  take  them  ;  and  fo  it  feems  to  be  in  that 
cafe.     Lord  HaU  is  there  reported  to  have  faid,  that  the  recom- 
penfe  in  value  is  not  the  reafon  why  common  recoveries  are  bara 
to  the  remainder-men,  but  becaufe  thofe  arc  conveyances   ex- 
cepted out  of  the  ftatute  de  dcnis.     But  it  is  the  text  of  Lift.  {688. 
that  if  tenant  in  tail  fufFered  a  feigned  recovery,  the  ifTue  might 
falfify  it  in  zformedon.     This  fliews  that  at  common  law  fuch 
recoveries  as  we  now  make  ufe  of  to  bar  eftates  were  not  known ; 
and  therefore  it  would  have  been  ridiculous  in  the  ftatute  de  donis 
to  have  excepted  recoveries,  iincc  common  recoveries  were  not 
ufed,  and  recoveries  on  good  title  could  not  be  imagined  to  be  in- 
cluded.    If  ifliic  was  taken  on  the  diflcifin  alledged  in  the  writ  of 
entry,  and  found  for  the  demandant,  and  fo  the  recovery  on  a 
point  tried  ;  this  at  common  law  would  bar  the  iiUie,  there  lying 
an  attaint  againil  the  jury  ;  though  where  it  was  by  default,  it 
would  not.     But  afterwards  another  middle  way  was  found  out, 
and  favoured  by  the  Judges,  to  prevent  the  inconvenience  of  per- 
petuities \  and  that  was  where  the  tenant  in  tail  appeared  and 
vouched  over,  and  the  vouchee  made  default,  and  fo  there  was  a 
judgment  for  arecompenfe  to  one^  and  for  the  land  demanded, 
to  the  other.     This  judgment,  though  by  default,  and  without 
i/Tue  triedj  was  held  a  '  bar^  on  account  of  the  xecompcnfe  ii\ 
value. 

X  4  My 
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My  brother  Page's  notion  of  Lord  Derv;e/itivaters  coining  in 
under  this  recovery  by  operation  of  law,  as  fomcthing  diftinct 
from  either  a  purchafe  or  defcent,  is  very  new  and  imcommou. 
One  of  his  inftances  of  an  eftate  pafling  in  that  manner  is  the 
cafe  of  a  tenant  by  efcheat :  but  I  think  my  brother  Fori^Jcur's 
opinion  is  right  as  to  that,  for  he  certainly  comes  in  by  defcent, 
in  loco  h^redis* 

Bat  why  is  not  this  taking  by  the  recovery  a  purchafe  ?  I  won- 
der how  that  can  be  made  a  queftion  amongfl  lawyers :  is  not 
this  the  very  point  in  Shtllrfs  cafe,  where  old  Edward  ShelUj 
is  adjudged  to  be  a  purchafer  of  a  new  eftate,  by  fufieriDg  a  re- 
covery ? 

But  then  the  queftion  is.  Whether  this^be  a  purchafe  within 
the  meaning  of  the  ftatute  of  King  William  ?  As  to  that,  I  think 
I  need  not  enter  into  it,  becaufe  the  cafe  turns  upon  the  dilemma 
I  mentioned  before. 

My  opinion  is,  that  the  conveyance  and  recovery  are  good, 
and  if  my  Lord  Derwentwater  gained  any  eftate,  it  was  but  for 
hfe.  If  he  gained  none,  he  had  nothing  to  forfeit.  So  that 
taking  it  either  way  (he  being  now  dead)  the  commiiBonors  had 
n<^  right  to  feize  this  eftate,  and  confequently  their  decree  ought 
to  be  reverfed. 

--    -  ^     ,         Mr.  Jufticc  Tracy* ^  argument.    I  am  of  the  fame  opinion  with 
arjumcnu'^'^  *    "^7  brother  who  argued  laft,  that  the  decree  of  the  commiflioners 
ought  to  be  reverfed. 

The  queftion  is.  Whether  the  recovery  be  void,  or  not ;  which 
depends  on  that  part  of  the  ftatute,  by  which  every  papift  is  dif- 
abled  to  purchafe  in  his  own  or  another's  name,  and  all  eftates, 
terms  and  interefts  had,  done  and  fuflered  for  his  benefit  or  re- 
lief, are  made  void.  I  take  tliis  to  be  one  entire  claufe,  and  the 
latter  part  put  in  only  to  explain  and  enforce  the  former ;  and 
there  was  great  reafon  for  it.  The  firft  part  only  difables  papifis 
to  purchafe  lands,  but  not  interefts  or  profits  out  of  lands}  and 
therefore  the  latter  was  neceflary  to  difable  him  to  purchafe  thofc 
as  well  as  the  lands  themfelves.  But  if  the  latter  part  is  to  be 
conftrued  as  a  diftinct  indepcndant  claufe,  then  the  firft  part 
would  be  rendered  wholly  infignificant ;  fmcc  the  latter  has  all 
that  the  firft  has,  and  much  more.  So  in  i  Jacm  I.  r.  4.  from 
-whence  this  claufe  is  taken :  perfons  pafling  or  fent  into  popifli 
feminaries  beyond  fea  are  made  incapable,  as  to  themfelves  only, 
,  and  not  as  to  their  heirs,  of  inheriting,  purchafing  or  taking  any 
manors,  lands,  t^c.    *'  And  all  eftates,  terms,  and  interefts  made, 

"  fuffercd 
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<«  fuffered  or  done  to  or  for  their  benefit  and  relief  (hall  be  void/* 
Now  this  muft  be  taken  all  together  but  as  one  entire  claufe, 
for  otherwifc  the  latter  part  will  be  a  repeal  of  that  part  of  the 
foregoing,  which  makes  them  incafpable  only  as  to  themfelyes^ 
and  not  as  to  their  heirs. 

But  now  as  to  the  meaning  of  the  claufe  before  us.  It  founds 
ftrange  to  me,  that  the  a£fc  of  the  tenant  in  tail  himfejf  on  his 
own  eftate  ihould  make  him  a  purchafer  of  it.  A  purchafe  I  take 
to  be  acqmjiiio  ret  alterms^  either  by  free-gift  of  the  former  owner, 
or  for  a  yaluable  confideration.  i  Infi.  i8.  ^.  But  what  is  a  com« 
mon  recovery  ?  It  is  nothing  but  a  common  conveyance,  and  the 
only  method  which  the  law  gives  the  tenant  in  tail  of  enjoying  his 
eilate  in  its  full  latitude  \  and  it  is  as  much  the  proper  conveyance 
of  a  tenant  in  tail,  as  a  feoffinent  Is  of  a  tenant  in  fee-fimple  (7), 
and  therefore  very  unlikely  to  be  reftrained  by  the  general  words 
of  a  ftatute.  I  think  it  could  not  be  the  intent,  fince  there  are 
no  exprefs  words  to  that  purpofe ;  and  I  am  the  more  inclined  to 
fuch  an  opinion  in  this  cafe,  b^aufe  it  appears  to  me,  that  fuch  a 
reftraint,  inftead  of  promoting  any  end  of  the  ftatute^  ferves  to 
defeat  its  principal  defign. 

The  ftrength  of  all  that  has  been  faid  to  bring  the  recovery 
within  the  difabling  claufe  lies  in  this,  that  the  fee  gained  is  a 
new  and  greater  eftate  than  Lord  Derwentwater  had  beforcj  and 
fo  makes  him  a  purchafer. 

But  this  is  more  in  appearance,  than  in  the  nature  of  the  thing.. 
I  think  the  recovery  cannot*  be  faid  to  give  any  new  eftate,  be- 
caufe  it  operates  only  by  way  of  bar ;  and  an  eftate  or  intereft 
barred  is  extin&  and  gone,  and  cannot  properly  be  faid  to  be 
transferred.  The  fufiering  a  recovery  is  no  more  than  making 
ufeof  that  very  power  which  the  law  had  given  him  over  his  own 
eftate,  and  when  he  has  by  this  gained  the  fee,  he  has  in  reality 
got  no  greater  intereft  in  it  than  he  had  before ;  the  courfe  of  de- 
fcent  only  is  altered,  fo  that  it  (hall  now  go  to  one  fort  of  heir, 
whereas  during  the  continuance  of  the  tail  it  would  have  gone  to 
another :  but  as  to  himfeif,  he  had  the  whole  eftate  abfolutely  at 
his  own  difpofal  before,  and  he  has  no  more  than  that  now. 
How  then  can  this  be  faid  to  be  a  purchafe,  efpecially  in  fo  penal 
a  law? 


(7)  See  this  dodrine  with  re-  ofthe  court  in  3f<jr//«f *<//«.  7r^- 
fpecl  to  the  nature  of  the  operati-  gc^tw^il  v.  Stracban^  5  Term  Rep. 
on  of  a  common  recovery  fufiercd  107.  n.  and  by  Lord  Keayon  C.  )« 
by  a  tenant  in  tail,  recognized  by  in  Kot  ex  dim.  Crowe  v.  BaUwere, 
ii^  C.  J.  in  delivering  the  opinion  '  /^.  1 1 1.- 

But 
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But  if  tlib  Is  a  new  cftate,  from  whom  does  it  come  ?  Nof 
from  the  remainder-man  or  rcverfioner,  for  their  eftate  is  goae 
and  cxtinguiflied.  And  therefore  the  cafe  of  a  grant  from  the  re* 
(  229  3  ^^o^^i*  ^^  ^^  reverGon  is  very  difierent,  and  fo  of  a  furrendcr 
of  a  tenant  for  life  to  the  rereriioner  ;  in  both  which  cafes  there 
IS  an  eftate  really  taken  from  another  man  by  his  own  a&  and  con- 
fent.  So  in  Lord  Lincoln*^  cafe  cited  by  my  brother  Foriefcue : 
he  had  devifed  the  eftate,  and  then  made  a  leafe  and  releafe  to  the 
ufe  of  himfelf  and  his  heirs ;  and  it  was  held  to  be  a  revocation  of 
the  will.  But  this  would  be  the  famCj  if  a  man  after  making  his 
will  makes  a  feoffinent  to  the  ufe  of  himfelf  and  his  heirs  ;  this 
is  a  revocation,  becaufe  it  ihews  an  alteration  of  his  mind,  be: 
yet  in  that  cafe  it  is  confefled  he  would  be  in  of  the  fame  eftate. 

The  recoveror  is  merely  a  nominal  perfon,  which  the  law  re- 
quires,  in  order  to  fulfil  the  folemnity  of  a  recovery  \  but  has  no- 
diing  at  all  to  do  with  the  eftate  \  and  if  the  tenant  makes  no  de- 
claration of  ufes,  the  law  will  do  it  for  him,  for  the  eftate  pafles 
only  from  the  tenant  in  tail,  and  not  at  all  from  the  recoveror  ^ 
and  fo  it  was  held  in  the  cafe  of  Ahhot  v«  Burton^  Salk.  59 1  • 

The  cafe  of  a  feoffment  and  refeoffment  is  very  different;  be- 
caufe the  eftate  in  that  cafe  was  once  really  out  of  the  feoffi>r,  and 
when  it  comes  back  again  by  the  exprcfs  z€t  of  the  feoffee,  k 
comes  as  a  perfectly  new  eftate :  but  in  our  cafe,  in  confideration 
of  law  the  eftate  was  never  out  of  the  tenant  in  tail.  The  bar- 
gain  and  fale  to  make  a  tenant  to  the  precipe  are  but  one  convey- 
ance, and  to  whomfoever  the  ufe  is  limited,  he  takes  immediatetf 
from  the  tenant  in  tail. 

I  cannot  think  the  lord  by  efcheat  comes  in  by  dcfcent,  as  has 
Aate  i75'  »78«  been  faid  j  there  is  no  foundation  for  it  in  Cb.  Liit.  1 8.  hi  He  only 
fays,  that  fuch  an  eftate  differs  from  one  by  purchafe,  becaufe  he 
comes  in  by  operation  of  liiw,  as  ie  does  that  comes  in  by  de- 
fcent.  But  this  does  not  prove  that  the  lord  by  efcheat  comes  ia 
by  defcent. 

But  now  if  the  law  itfclf,  as  I  have  faid,  would  make  a  decla- 
ration of  ufes  of  the  recovery  to  the  tenant  in  rail,  in  fee,  which 
can  be  nothing  but  the  old  eftate  which  he  had  before  this  coa- 
veyance  ;  it  is  the  fame  thing  if  tliere  be  an  exprefs  limitation  in 
the  fame  manner  as  the  ufes  would  have  refulted.  This  was  ^d< 
judged  upon  two  ejeftments  in  the  cafe  of  Gcdholt  v.  Freefi^m^ 
3  LeVn  406  (8).    A  man  icikA  ex  parte  materna  makes  a  feoffment 


(8)  V'tde  Smith  v.  Trigg\  p^A-  4^7* 

to 
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*o  the  ufe  of  himfelf  for  life,  remainder  to  his  wife  for  life,  ic- 
mainder  to  the  iflue  of  his  body,  remainder  to  his  own  right  heirs* 
He  and  his  wife  died  without  iiTue,  and  the  queftion  was  between 
the  heir  of  the  part  of  the  father,  and  the  heir  of  the  part  of  the 
mother ;  and  held  that  this  was  the  old  ufe  remaining  in  him ; 
and  thiere  was  no  difference  whether  the  ufe  be  by  exprefs  limita- 
tion, or  implied  by  the  law  without  limitation,  and  therefore  r  293  ] 
ihould  go  ex  parte  maierna. 

Some  ftrefs  has  been  laid  on  the  word  fuffered  in  the  (latute, 
as  particularly  adapted  to  the  cafe  of  a  recovery  \  and  I  (hould 
think  this  of  fome  weight,  could  that  word  be  applied  to  no  other 
recovery  but  this.  But  there  is  room  enough  for  the  ufe  of  that 
ixrord,  without  taking  in  tlie  prefent  cafe :  it  may  be  applied  to 
the  cafe  of  a  fine ;  to  a  recovery  of  a  ftranger's  cllate  by  a  papift, 
fairly  or  by  coUufion ;  and  in  general  to  all  recoveries  whereby  a 
paplil  is  to  gain  fome  really  new  eilate. 

But  if  this  recovery  (hould  be  ftriftly  within  the  letter  of  the 
flatute*  yet  I  do  not  think  it  is  within  the  meaning  of  it.  The 
intent  of  the  ftatute  was  to  take  away  the  capacity  papifts  had  of 
acquiring  new  eftates,  not  the  power  of  difpofing  of  their  old 
ones :  and  on  this  ground  I  conceive  there  may  be  feveral  cafes 
put,  where  even  new  eftates  may  be  gained,  and  yet  not  be 
-within  the  meting  of  the  ftatute.  As  if  a  papift  had  before  the 
llatute  made  a  fcttlement  to  himfelf  for  life,  with  remainders 
over,  and  a  power  of  revocation,  and  after  the  ftatute  he  had  ex- 
ecuted that  power  \  he  has  now  gained  a  new  eftatc,  and  yet  as 
this  is  only  making  ufe  of  the  power  he  had  over  his  own  eftatc, 
I  think  it  will  not  be  within  the  ftatute.  Suppofe  a  papift  ftiould 
in  an  ejeftraent  recover  an  eftate,  will  any  body  fay  this  is  with- 
in the  ftatute  ?  Or  fuppofe  before  the  ftatute  he  had  a  particular 
eftate  with  a  condition  of  accruer  of  the  fee  on  performance  of  a 
certain  a£l,  fiiall  he  not  perform  this  and  gain  tlic  fee  to  himfelf, 
notwithftanding  the  ftatute  ?  Surely  he  ftiall,  for  the  ftatute  had 
no  retrofped  to  take  away  any  right  vefted  in  a  papift. 

Another  reafon  why  I  think  it  not  within  the  ftatute  is,  bc- 
caufe  it  will  not  anfwer  any  end  of  the  ftatute  to  conilruc  !:  fo. 
The  end  of  it  was  to  Icflen  the  papifts*  property  in  land  j  but 
how  can  this  be  anfwered  by  forcing  them  to  continue  their  an- 
cient eftates  ?  By  virtue  of  the  tenancy  in  tail  they  h^vc  an 
equal  ftiare  of  power  and  influence  in  the  country  as  if  they  had 
tlie  fee.  They  have  the  fame  power  in  eleflions :  they  may  gi\c 
freeholds,  and  not  only  make  votes,  but  even  give  capacr.ic^  to 
iUnd  as  candidacies  for  an  cledlion ;  for  he  may  make  them  an 

tilat^ 
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rilate  for  lifc^  and  I  am  apt  to  think  a  tenant  in  fee  woald  go  co 
farther. 

But  not  barclf  to  fay  this  conftrudlion  will  not  anfwcr  the  end 
of  the  ftatute,  I  am  boM  to  fay  this  con&ru£}ion  will  in  a  great 
meafurc  defeat  it,  by  making  tlic  cftates  of  paplfts  mnch  more 
,  fecurc  than  they  were  before :  by  allowing  thefe  recoveries  all 
£  294  3  papifts  in  remainder  and  reverfion  are  cut  off*:  the  eilatc  becomes 
aflets  in  the  hands  of  the  heir :  it  is  liable  to  charges  in  fai'our  of 
younger  children :  and  all  forts  of  incumbrances,  which  arc  ex- 
cluded by  the  continuance  of  the  tail,  are  let  in  ;  and  it  is  fub- 
jcft  to  more  forfeitures,  particularly  for  felony,  which  the  tail  is 
not  liable  to ;  and  thus  by  loading  the  eftate  a  papift  will  be  zt 
laft  obliged  to  fellj  and  then  the  end  of  the'  (latute  is  anfwered. 

No  argument  can  be  drawn  from  the  unreafonablenefs  of  put- 
ting the  remainder -man  and  reverfioner  into  the  power  of  the  te- 
nant in  tail,  for  we  fee  the  ftatute  of  forfeitures  has  tatken  no  care 
of  them  at  all :  and  why  we  fhould  be  more  folickous  for  ihem 
than  the  Legiflature  wasj  I  can  fee  no  reafon. 

The  cafe  of  Roper  v.  Radcltffe  I  think  not  at  all  like  this,  the 
true  reafon  of  that  judgment  was,  that  if  he  had  takep  by  the  dc- 
▼ife,  it  was  looked  on  in  nature  of  a  purchafe  of  the  land  it- 
felf  (g).  My  brother  Forte/cue  fays,  the  eftate  was  fold  before 
the  hearing  in  the  Hou(e  of  Lords»  but  I  do  not  know  that. 

This  ftatute  is  now  twenty  years  old,  and  many  porchafci 
made  under  fuch  recoveries  as  thefe,  which  were  never  quefticn- 
cd  till  now :  and  though  there  is  a  ftatute  lately  made  for  the  I'c- 
curity  of  fuch  purchafers,  yet  I  cannot  but  pay  a  very  great  re- 
gard to  tlie  opinion  of  fo  many  learned  men,  who  have  gone  oq 
in  this  method  ever  fiiicc  the  ftatute. 

As  to  the  point  of  the  reverfion  in  fee,  expe^itaht  upon  tlic  in- 
termediate remainders,  being  now  let  in  by  this  recovery  ;  it  was 
mentioned  by  the  counfel,  but  I  flial)  not  give  my  opinion  upon 
it,  becaufe  I  think  it  not  neceffary ;  and  befides  it  is  a  very  im- 
portant point,  only  the  cafe  of  Symmondi  v.  Cudtnon  goes  a  g(K<i 
way  to  prove  it. 

Upon  the  whole,  I  think  this  recovery  to  the  ufc  of  Lord  D^r. 
nventwater  in  fee  was  good,  and  therefore  the  decree  of  the  com- 
miffioners  ought  to  be  reverfed. 


(9)  P'idt  in  Ha-.vkins  v.  Cbapple^  i  Alk.  622. 

Mr. 
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Mr.  Joftice  Povuys^s  aTgnmcnt.  Before  I  deliver  mj  opinion,  Mr.  jafljcc 
1  vrould  juft  take  Aoticc  of  what  is  agreed  in  this  caufe;  which  ^'^J^'*  *r«»- 
is,  I.  That  a  papift  may  fuflFer  a  recovery,  in  order  to  make  a 
title  to  a  proteftant  purchafer.  And  2.  That  if  the  recovery  had 
been  declared  immediately  to  the  ufeof  Lord  Derwentioater  for 
life,  &c.  prwd  the  fettlement,  it  would  have  been  well  enough, 
which  I  take  to  be  a  great  concefBon. 

I  am  of  opinion  to  allow  the  claim.  There  have  fomc  things  r  ^q-  -% 
been  mentioned  in  this  cafe,  that  feem  pot  fo  neceiTary  to  be  in- 
fifted  on,  becaufe  that  which  I  take  to  be  the  main  point  is  not 
aHc£led  by  them.  As  whether  the  eftate  is  fo  fixed  in  the  tenant 
to  the  pracipe^  as  to  continue  in  him  if  the  recovery  fhould  be 
void  :  but  I  take  it,  the  whole  conveymce  is  of  a  piece,  and  muft 
ftand  or  fall  together :  and  if  the  recovery  is  made  void,  I  think 
the  whole  conveyance  muft  be  fo  too. 

Another  matter  not  fo  neceflary  is,  quid operatitr  by  all  this? 
Whether  under  this  recovery  Lord  Derwentwater  is  in  of  his  old»  ^ 
or  a  new  ettate  ?  I  (ball  take  no  notice  of  this,  but  go  dire<Slly  to 
that  which  will  determine  the  whole  cafe.  And  I  am  clearly  of 
opinion,  that  the  recovery  fufFered  in  this  manner  i;>  not  within 
the  ftatute. 

Originally  an  eftatc-tail  was  fee-fimple  conditional ;  and  the 
tenant  had  the  fame  power  of  aliening  it  after  iffue  had,  that  a 
tenant  in  fee-fimple  now  has.  It  was  this  poteftas  alienandiy  that 
was  ftruck  at  by  the  ftatute  de  donis^  which  had  no  intention  to 
alter  the  nature  of  the  eftate,  but  left  it  tp  continue  as  it  was  be-* 
fure.      Sallu  619. 

But  then  they  began  to  feel  the  inconvenience  of  perpetuities, 
and  upon  that  diey  looked  out  for  a  method  to  trip  up  the  ftatute 
de  donii^  and  make  thefe  intailed  lands  capable  of  being  purchafed. 
For  this  parpofe  common  recoveries  were  fet  up  and  allowed, 
and  thefe  are  faid,  fo/i.  338.  to  have  taken  ofF  the  proteftion  of 
the  ftatute  de  donis,  which  is  as  pretty  an  expreffion  as  I  have 
met  with,  And  the  ufe  of  thefe  recoveries  for  that  putpofe  is 
grown  fo  common,  that  they  are  now  looked  upon  merely  as  a 
method  of  conveyance,  by  which  the  power  of  alienation  that  te- 
nants in  tail  have  over  their  eftates  is  to  be  excrcifed ;  and  the 
eftate  conveyed  is  not  fuppofed  to  arife  out  of  the  eftate  of  the 
recoveror,  but  of  the  tenant  in  tail  only.  Hence  it  is,  that  reco-  Aate  a9<, 
vcries  have  all  along  been  conftrued  moft  favourably,  not  under 
tlie  notion  of  a  judgment  in  aTutt  at  law,  but  as  a  common  af- 
furance,  and  Cr^i/i^r/'s  cafe  dire£ls  the  Judges  not  to  look  into  %  Co.  74. 
them  with  eagle's  eyes.     They  have  been  allowed  even  of  ad- 

vowfons. 
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Vowfons,  though  no  precipe  lies  of  them.  5  Co.  40.  Raj.  ^» 
The  prccifcncfs  of  form,  which  is  required  in  other  writs*  is  not 
neccflary  in  them.  2  RolL  Rep.  67.  Remainders  and  rever- 
verfions  expedant  on  eftatcs-tail  are  fo  much  in  the  power  of  the 
tenant  in  tail,  that  thejr  are  of  little  or  no  confideradon  in  law. 

r  206  ]  I^  is  ^^^^  ^^^  ^^  recovery  enlarges  the  eftate ;  but  I  deny  it, 
for  the  eftate-tail  is  ft  ill  a  fee-fimple  conditional  as  before  the 
ftatute  of  H^eflm.  1.  and  that  in  the  eye  of  the  law  is  equal  to 
an  abfolute  fee-fimple,  and  therefore  capable  of  being  exchanged 
for  it.  It  is  not  an  enlargement,  but  only  a  removing  of  an 
obftacle. 

Suppofe  before  the  ftatute  Will.  3.  a  papift  had  been  in  pof- 
feffion  of  an  eftate  defeafible  upon  tender  of  a  ring,  and  after  the 
ftatute  that  right  of  tender  had  been  releafed ;  will  any  body  fay 
this  is  a  purchafe  of  a  new  eftate,  and  as  fuch  made  void  by  the 
a£l ;  1  believe  no  body  would  offer  to  aflert  it. 

As  the  eftate  is  not  enlarged  by  the  recovery,  fo  what  is  gained 
under  it  is  ferved  out  of  the  old  eftate.  It  is  not  a  new  eftate 
which  is  gained,  but  only  an  excrefcence ;  as  a  new  fprout  can 
never  be  called  a  new  tree.  Hence  all  grants  and  incumbrances 
made  by  tenant  in  tail  are  ftill  charged  on  the  eftate  in  fee  (ic). 
It  takes  them  as  related  to  the  former  eftate ;  whereas  if  this  was 
a  real  recovery  of  an  eftate  paramount  to  the  tail,  all  thofe  charges 
would  be  gone. 

I  think  this  right  to  fuflfer  a  recovery  is  fuch  an  infeparable  in- 
tcreft,  as  cannot  be  taken  away  without  exprefs  words,  i  /xr  ^ 
223.  b.  And  I  am  of  opinion  with  my  brother  who  argued  laft, 
that  to  allow  of  thefc  recoveries  is  a  weakening  of  the  popifii  in- 
tcreft,  for  the  reafons  which  he  has  given. 

There  is  another  thing  proper  to  take  notice  of,  which  arifes 
out  of  the  ftatute  we  fit  upon,  which  vefts  the  eftaces-tail  of 
traitors  in  the  crown  in  fee.  This  ftiews  the  fenfc  of  the  Lc- 
giflature  as  to  the  tenant  in  tnii's  eftate ;  that  it  is  in  tWc€t  the 
fame  as  a  fee,  and  that  he  is  the  perfedk  mafter  of  the  whole  fee  j 
otherwife  they  would  be  guilty  of  an  injuftice  too  great  to  fuppofc 


(10)    Hunt  V.   Gatleyt     l  Kef,  purpofe.       Goddafd   v.    Cffm/wV», 

62.  a.   In  Ci6©/w/(f>'s  cafe,  ^Rep,  i  Eq.Ca.  Mr.  ^ii.pi,j.    i  C&a «. 

5«.  4.     Beck  ex  icM,  Haivkins  v.  Ca,  119.  S.  C.     P'g^t  120.  Cntiji 

ffeljh^  1  iny.Z'jS,  .So  although  on  Recoveries^  3d  cd.  155. 


it   be  fttffered  for   a  panic  uUr 


them 
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them  capable  of,  in  ftripping  the  remainder- man  (who  has  com- 
mitted no  crime)  of  his  eftate,  merely  becaufe  the  intermediate 
tenant  had  committed  treafon  (i  l}» 

According  to  the  opinion  of  the  four  Judges  whd  argued  for 
the  claimant,  the  decree  of  the  commiflioners  was  reverfed,  and 
fuch  judgment  given  as  Ihould  have  been  given  belowj  viz.  that 
the  claim  be  allowed. 


(11)  Ip  addition  to  the  cafes  i/ith,  ih.  66 1.     Bunb,   346.     Pye 

already  cited  upon  the  conllruc-  v.  George,  I  P.  IFms.  128.     But 

tion  of  this  part  of  i  x  6s^  la  fFilL  \t  is  now  repealed  by  18  Get>  5. 

3.  r.  4.   Ftile  MotUm  v.   BingUt,  c.  60. 
Com.   Rip,  570.     'Jtmis  v.  Mtn^ 


Eaiter  Term 

6   Georgii  Regis.     In  B,  R. 


S/r  John  Pratt,  Knt.  Lord  Chief  Jujiice. 

Sir  Littleton  Powys,  Knt.  1 

Sir  Robert  Eyre,  Knt.  >  J^'^^^- 

Sir  John  Fortefcue  Aland,  Knt.  j 

Sir  Robert  Raymond  Knt.  Attorney  General. 
Philip  Yorke,  Efq\  Solicitor  General. 


Nicholfon  verf,  Simpfon. 

Intr.  Paf.  5  Geo.  rot.  220. 

Whsteiwisma.  TTX  E  B  T  upon  a  bond  j  the  defendant  prays  oyer  of  the  con- 
J^^illJtMYerfcd  *  ^  dition,  which  recites,  that  whereas  the  defendant  hadbecn 
it  admitted.    ""   conv  idled  for  unlawfully  killing  one  deer  on  a  place  called  Whin* 
Ftru  3s«.  S/C.  tiy'tgg  Ground  in  the  parifti  of  Clifton  in  the  county  of  WefimDr- 
landy  and  within  the  chafe  of  the  Earl  of  Thanety  on  or  about  the 
third  day  of  Auguji  then  laft  paft,  and  had  brought  a  certiorari 
to  remove  fuch  conviction  into  the  court  of  B.  R*     If  therefore 
on  affirmance  thereof  he  pays  fuch  cods  as  the  ftatute  directs, 
then  the  bond  to  be  void  :  ^ibus  leB'u  he  pleads,  that  the  con- 
vidlion  recited  in  the  condition  for  killing  a  red  deer  at  the  time 
and  place  mentioned  was  never  affirmed  in  JS.  R,  and  prays  judg- 
ment of  the  action. 

The  plaintiff  replies,  and  fets  out  a  conviftion  of  the  defend- 
ant for  killing  a  red  deer  between  the  laji  day  5^  July  and  6th  sf 
AiiRuft,  in  a  chafe  of  the  Earl  of  Thanet  called  Oglebird  alias 
WhtnfieldmxhQ  parilhof  Clifton  m  the  county  of  W^nwrUftd^ 

which 


Eaftcr  Term  «  Oto.^  ^^9 

^Uchwlft removed  Into  B.  R.  and  affirmed:  and  then  avers^ 
\hat  the  defendant  never  was  convided  for  killing  any  other  deer 
in  the  faid  chafe,  or  any  part  thereof;  that  the  deer  and  killing 
mentionf  d  in  the  convi£^ion,  are  the  fame  with  thofe  in  the  con- 
dition ;  that  the  place  called  Whlnnyrigg  Ground^  mentioned  in  ' 
the  condition,  lies  in  the  chaffe  called  OgUbird  alias  Whinfield  in 
the  convi£tion  mentioned;  that  the  chafe  in  the  convi£lion 
and  condition  are  the  fame ;  and  the  parties  the  fame  both  in  one 
and  the  other* 

The  defendant  in  his  rejoinder  craves  oyer  of  the  convi£lion, 
which  is  fet  forth  in  bite  verba j  and  agrees  with  the  recital  of  it  in 
the  replication ;  and  then  taking  by  protcftation,  that  the  killing 
in  the  condition  and  the  killing  in  the  conviction  are  not  one  and 
the  fame,  for  plea  he  fays  (as  before)  that  the  convi£tion  in  the 
condition  mentioned  for  killing  a  red  deer  in  Whinnyrigg  Ground 
on  or  about  the  3d  of  Auguft  was  never  affirmed  in  B.  R.  .And 
to  thb  rejoinder  the  plaindff  demurs. 

Filmer  pro  quet'  argued,  that  the  rejoinder  was  ill ;  for  it  ap- 
pears fufficiently  to  the  court,  that  the  convi£lion  upon  account 
of  which  this  bond  was  given  has  been  affirmed*  The  convi£lion 
anfwers  the  defcription  of  the  condition  in  every  par^,  but  as  to 
the  time  and  place,  which  are  not  material  variances,  i  Saund* 
Ii6.  Or  if  they  are,  yet  it  is  cured  by  the  averments,  which 
have  been  always  allowed  in  cafes  of  this  nature.  4  O.  71. 
iCo.  115.  II  £.  4*2.  Cro.  Car.  501.  Lutw.  1414,  lA^* 
3  Lev.  179.  Nor  does  any  prejudice  arife  from  this  to  the  other 
fide ;  becaufe  if  it  be  not  true,  he  may  traverfe  the  identity :  here 
he  had  an  opportunity  fo  to  do ;  he  has  not  done  it,  and  fo  has 
by  his  filence  admitted  the  fa^  to  be  as  we  have  alleged ;  for 
whatever  is  materially  alleged  on  one  fide»  and  not  traverfed  by 
the  other,  is  always  taken  to  be  admitted,  a  Vent.  170.  SM.  pt. 
So  that,  be  this  variance  material  or  not  material,  either  way  it 
is  againft  him  upon  this  record. 

Agar  contra.  The  averment  as  to  the  identity  can  have  no 
force,  becaufe  it  is  contrary  to  what  appears  upon  the  face  of  the 
'  record  ;  the  killing  in  the  condition  being  in  a  particular  part  of 
the  chafe,  and  the  other  laid  to  be  in  the  chafe  at  large,  fo  the 
fame  evidence  will  not  ferve  both :  Befides,  here  is  no  averment 
of  the  identity  of  the  convi&ion,  but  of  the  crime  only,  ix^ereas 
a  man  may  be  doubly  convifted  of  the  (ame  ofitnce. 

But  if  the  averment  (hould  be  taken  to  have  cured  the  variances, 
yet  the  plaintiff  (hould  have  gone  on  and  affigned  a  breach  in  the 
replication ;  for  as  it  now  ftands,  the  bond  is  not  forfcite4,  unlefs 

Vou  L  Y  the 


^5^  '  Eafter  Term  6  Geo, 

tKc'pIaintiflFwaspat  to  charges,  and  thofe  charges  unpaid,  and 
nothing  of  that  appears.  I  Saimd^  loa.  TeL  78.  &/i.  I38« 
Show.  140. 

Per  curiam^  It  is  certain  that  the  identity  muft  appear  to  u?, 
before  we  can  give  judgment  againft  the  defendant.  But  though 
there  are  variances,  yet  the  averments  (which  are  confident  with 
the  record)  have  fuficiently  folved  them*  It  would  have  been 
improper  to  have  averred  the  identity  of  the  conviction,  and  fo 
have  fent  that  to  a  jury,  efpecially  when  it  is  confequentially  de- 
termined by  the  other  averments,  as  it  would  have  been  if  the 
defendant  had  taken  ifliie  upon  them.  Then  as  to  the  objctbioa 
for  want  of  a  breach  in  the  replication  ;  certainly  there  was  no  oc- 
cafion  for  that,  becaufe  the  defendant  has  not  made  his  cafe  npcn 
Yd.  7S.  the  performance  of  the  condition,  but  upon  a  collateral  point  by 

s^k.  13S4  vray  of  excufe,  which  admits  a  non-performance  \  and  it  has  been 
I  Sid.  180. 186.  often  rcfolved,  that  where  the  defendant  pleads  matter  of  excufe, 
290.  ace.  340.  which  admits  a  non-performance,  it  is  enough  for  the  piaintiiF 
^s"*"  A  ^^  ^^^  replication  to  meet  the  plea,  and  falfify  the  excufe,  except 

Con^  317.  *  ^^  oneinltance  (which  ftands  upon  a  particular  reafon)  and  th;it 
Hob.  198,  199.  is  the  cafe  of  an  award,  wHcre  it  has  been  held  indeed  that  upon 
*c*     72  rttt/ agard fait  flcudcd,  tlie  plaintiff  muft  not  only  reply  and  fet 

I  Leal  5s/        out  an  award,  but  he  muft  go  farther  and  affign  a  breach,  that  it 
Where  the  de-    may  appear  to  be  in  a  good  part   of  the  award  i  for  fince  it  has 
raawerof «cafe,  ^"^^  ^^^^  ^^^  *°  award  may  be  good  for  part  and  void  for  the 
the  plaintiff  need  rcft,  it  is  ncccflary  to  (hew  a  breach  of  a  good  part,  or  othcrwifc 
«ot  affif  n  a        ^hg  plaiutifFhas  no  caufe  of  action,  for  the  bare  finding  there  is  an 
throftof  In  "*  award  will  not  intitle  the  plaliuiffto  recover.     Befides  this,  pay- 
award  (1).  ment  of  the  cofts  goes  in  defeafance  of  the  bond,  and  fhould  have 
bv-icn  (liewn  by  the   defendant,  being  for  his  benefit.     Or  if  the 
replication  had  been  ill,  yet  the  plea  is  fo  too,  for  it  is  not  aJ  uUm^ 
the  condition  being  for  killing  a  deer,  and  the  plea  a  red  deer, 
and  then  the  declaration  muft  iland(2)and  the  plaintiff  hare 
judgment. 


•  (i)  Ar.ornty  Gtneralv,  EUifton,         (2)    Anon,    a   ^'/^   150.    pe^. 
mate  191.  303. 


Dominus  Rex  verf,  Kicholfon  &  al*. 

Informations  are  T^  Y  a  private  zSt  of  parliament  for  enlarging  and  regulating 
granttd  tot  r\  ^^^  p^j.^  ^f  W^hitebavcfi  fcveral  perfons  are  appointed  truftces, 

ulurpme  a  power   "*^  '..  ,  rtn-  i  . 

which  \^s  no  ^^^  a  powcr  IS  givcn  to  them  ot  eledtnig  others  upon  vacancies 
prior  franchifctf  by  death  or  otherwifc.  The  defendants  take  upon  them  to  ad  as 
the  crowa.        truftecs  without  fuch  an  ck^ion  as  the  ftatute  requires :  and  upon 

3  a  mo- 
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«  mo^on  for  an  information  in  nature  of  a  quo  warranto  againft 
them,  it  was  objefted  by  the  counfcl  for  the  defendants,  that  the 
court  never  grants  thefe  informations,  but  in  cafes  where  there 
is  an  iifurpatton  upon  fome  franchife  of  the  crown,  whereas  in 
this  cafe  the  King  alone  could  not  grant  fuch  powers  as  arc  exer-  r  ^qq  J 
cifed  by  the  truftees ;  the  confequcnce  of  which  is,  that  this  au- 
thority was  no  prior  franchife  of  the  crown. 

To  tills  it  was  anfwered  and  refolved  by  the  court,  that  the 
rule  was  laid  down  too  general,  for  that  informations  have  been 
conftantly  granted,  where  any  new  jurifdi£lion  or  a  publick  truft 
is  exercifed  without  authority  (i).  That  this  cafe  came  even, 
within  the  defendant's  awn  rule,  for  all  havens  belong  originall;^ 
to  the  crown.  The  publick  trade  and  revenue  are  much  con- 
cerned in  the  regulations  of  ports  ^  and  there  being  a  particular 
method  of  election  required^  we  will  always  keep  people  up  to 
that  method ;  and  rather  than  fufFer  them  to  vary  from  it,  we 
have  conftrued  corporations  to  be  abfolutely  diflblved.  An  in- 
formation was  granted. 


,  (l)  Rex  v.  Boyks,  fofi.  9^6. 

Between  the  Pariflies  of  Albrighton  and  Skipton* 

T  T  P  O  N  appeal  from   an  order  of  removal  made  by  two  Oitei 
\J'  jutticts  {quorum  unuj)  the  feflions,  reciting  that  they  had 
peruCsd  the  charter  of  ^/^rig;£/0ir,  and  it  not  appearing /i&fr^^y  that 
the  two  juftices  were  either  of  them  of  the  quorum,  therefore  they 
quaQied  the  order  of  removal. 

P^  curiam.  The  order  of  fellions  muft  be  quaflied;  not  for 
want  of  any  power  in  the  feflxons  to  look  into  the  jurifdifHon  of 
the  two  juftices,  for  that  they  certainly  have  ( i ) ;  but  becaufe 
that  want  of  jurifdi£lion  is  not  fufficiently  alleged ;  fince  they 
might  have  a  jurifdidion,  though  it  did  not  appear  upon  the 
charter  of  Albrighton*  The  feOions  (hould  have  faid  in  general, 
that  it  appeared  to  them,  that  the  two  juftices  were  neither  of 
them  of  the  quorum,  and  that  would  have  been  good  cauf<^  to  qua(h 
the  order  of  the  two  juftices  (a). 


(i)  Vide  Rex  v.  Inhabitants  of  (2)  Fide  a6  Geo.  2.  c.  27.  €sf 
ttotfoldy  ^Tetm  Rep.  60 1.  Aa/.  7  Geo.  3.  r.  21.  x  Blafk,  Com. 
Ref.  ya.  S.  C.  351. 

y  a 
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Davila  verf.  Herrin?. 

^**'  T  1  P  O  N  trial  of  the  ifluc  a  cafe  was  made  and  afterwarJi 

\j  argued  in  court,  but  the  fad  not  being  fuflBciently  Sated, 
fo  as  the  court  could  give  judgment  according  to  the  juftice  of 
the  caufe,  it  was  reconunended  to  the  parties,  and  accordingly 
they  agreed,  to  go  to  a  new  trial  \  where  the  plaintiff  was  non- 
fuited.  And  now  the  queftion  was  about  the  cofts,  whether  the 
matter  (hould  tax  the  common  cofts  of  a  nonfuit,  or  take  into  his 
confideration  all  the  former  proceedings.  And  upon  motion  for 
the  court's  direction  to  the  mafter  it  was  ordered,  that  he  fliouki 
tax  the  defendant  his  cofts  upon  the  whole,  as  well  with  relatioa 
to  the  firft  trial  as  the  laft  ( i). 


(i)  But  in  Honkiy  ▼.  Bmttb^  the  fame  party  fucceeds  in  the  fe- 

where  a  cau(e  was  fent  to  a  new  cood,  yet  be  fhall  not  have  the 

trial  on  account  of  the  imperfe^-  cofts  of  the  firft.     Mafm  v.  ^ha- 

neft  of  the  fpecial  cafe  referved,  r^y,    Dmtg,   437.      Sdndhrti  s, 

«id  nothing  was  faid  about  the  Ifutt^  ih.  n.  ioi»  438.  In  C.B, 

cofts  of  the  firft  trial,  it  was  held,  where    the    role   is  filent  as  to 

that  the  party  fucceeding  on  the  cofts,  er  the  two  verdids  are  ia 

fecond  trial  was  not  entitled  to  favour  of  the  fame  party,  he  is  ai- 

the  cofts  of  the  firft.     3  Term  Ref.  lowed  the  cofts  of  the  firft  trial. 

507.     For  it  is  within  the  rule  in  Parker  v.  Wells^  H,  Black,  Rip. 

B.  R.  that  where  in  the  rule  for  659.  n.  (^).     Bat  it  is  otherwife 

a  new  trial  nothing  is  iaid  about  where  the  verdiSs  are  difierent 

the  cofts  of  the  firft  trial,  abiding  ways.     Tnlawnty  v.  Tbemat^  ib. 

the  event  of  the  feoond,  although  64 1  • 

[•301  3  Winter  verf.  Lightbound. 

be  h^^'^^IT  T^  ^  ^  plaintiff  obtained  judgment  of  Michaelmas  term  genc- 
ycar*^'i§^ttic.  ,  -JL  rally,  but  was  ftopped  from  taking  out  execution  by  an 
tion,  heauft  injuuftion  out  of  Chancery;  which  being  afterwards  diffolred, 
cZyif.^*-^*'    he  takes  out  execution  Up  fhe  laft  day  of  the  fubfcqucnt  Mi- 

chatlmas  term  \  and  whether  he  could  do  it  in  this  cafe  without  a 

Scire  facias  was  the  queftion. 

And  the  whole  court  held  the  execution  irregular,  as  taken  out 
after  the  year ;  for  the  judgment  being  general  has  relation  to  die 

STc  SLputei'  *'*  ^^y  ®^  ^  ^""»  ^^^  ^"^  *^^^  "  ^  Michaelmas  term  ov^r 

^        and  above  a  year.     And  they  faid  the  ftatutc  of  Wejlm.  2.  which 

is  infra  afirtum,  muft  be  computed  by  calendar  months,  and  not 


(1)  See  MicM  v.  Cue^  ct  Mr.  2  Burr.  660.  cmtra. 

by 
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hj  terms ;  for  it  was  infilled,  that  taking  one  term  indufive  and 
die  other  exdufive,  there  was  but  four  terms. 

It  being  thus  determined,  that  the  plaintiff  was  without  the 
year  j  the  next  queftion  was  ^uid  operatur  by  the  injun&ion  ? 
Which  was  compared  to  a  writ  of  error,  and  there  it  has  been 
often  refolved,  that  though  the  party  be  hung  up  never  fo  many 
years  by  a  writ  of  error,  yet  there  may  be  execution  fued  out  im- 
mediately upon  affirmance  without  zfcire  facias.  But  the  court  Salk.  si2. 
faid,  there  was  a  great  difference  between  the  cafe  of  a  writ  of  '1^^*  402«, 
error  amd  an  injun^ioni  the  former  being  a  judicial  proceeding 
appearing  to  them  upon  record,  whereas  an  injunction  is  not  a 
matter  of  record  fo  as  that  the  court  can  take  notice  of  it  (2)1, 

„ •■  — ^ p, 

(2)  Fidi  Hajei  v.  Riky,  Dmig.  71. 

Anderfon  verf^  Coxeter. 

pER  curiam:  The  9th  and  loth  W.  3.  c.  15.  which  limits  What !i a goa 
^     the  time  of  complaining  againft  awards  to  the  laft  day  of  next  zto^xnA  to  fet 
term  ( i),  extends  ncJt  to  fuch  as  ate  made  in  purfuance  of  a  rule  ^^  ^''^ 
oinififriusj  but  only  where  the  fubmiffion  is  by  obligation:  and  twa^^Aefta- 
notlung  is  a  ground  within  that  ftatute  for  us  to  fct  afidc  an  *»^  ««tv»<l«» 
award,  but  manifcft  corruption  in  the  arbitrators.     We  will  not 
imravel  the  m^itter,  and  examine  into  the  juftice  and  rcafonable* 
ncfs  of  what  is  awarded  (2). 


(1)  Freamt  v.  Pimuger^  Cowp.  (2)  Hutcbim  v.  HitcbinSy  And^ 

23.     Zachmy  v.  Shepherd^  2  Term     207, 

Dominus  Rex  verf.  Leonard.  [  304  ] 

npO  an  Indiamcnt  for  high  treafon  he  had  pleaded  Not^^^^^^^^ 

J.     guilty;  but  having  afterwards  procured  the  ffing's  pardon,  mftr',  UtTS^ 
he  was  brought  to  the  bar,  and  by  confcnt  of  Mr.  Attorney  he  ^»»k  ^F«»^ 
w^yed  his  former  plea,  and  confcffed  the  indiftment :  and  being  Kb!f"^h 
then  afkcd,  what  he  had  to  fay  againft  the  court's  proceeding  to 
fcntcnce,  he  kneeled  and  pleaded  the  King's  pardon  under  the 
great  feal,  which  was  delivered  into  court,  and  read,  and  ap- 
peared to  be  upon  condition  to  tranfport  himfelf,  and  to  give 
fuch  fecurity  fo  to  do,  quaP  curia  de  Banco  noftro  dirigereL     And 
the  doubt  was,  whether  the  King's  Bench  could  take  the  fecu- 
Wji  and  upon  confidcration  it  was  held  they  could;  for  this 

Y  3  defcriptiod 


301  Eaftcr  Term  6  Gca^ 

defcrlptlon  was  not  confined  to  C  B.  as  if  it  had  beefi  curia  mflra 
de  Banco  $  but  here  n9ftro  Coming  after  Banco^  it  runs  in  Engli/b 
the  court  of  our  Bench  \  and  this  being  fpoke  in  the  perfon  of  the 
Elingi  it  amounts  to  calling  ic  the  King's  Bench*  And  Ejre 
Jufiice,  cited  Articulifuper  chartasy  tf.  5.  whidi  fays,  Les  Jufiicei 
dejbn  Banhcy  and  my  Lord  Coke  in  %  Inft.  554.  fays^  they  tn^tn 
the  King's  Bench. 

Woodward  verf.  Robmfon. 

If  the  plea  does  /^  A  S  E  opon  feveral  promifes,  and  inter  alia  upon  a  note  for 

not  coTcr  die  |^^  ^^  /,  an  indebitatus  ajfum^t  for  36  /.  9  /.  5  rf.  and  a  quantum 

rartieVttK  at*  '"^'^'^  f^'  Carpenter's  work  and  materials^  wherein  he  aver*  he 

iffWe^  yet  if  it  deferved  36/.  9/*  ^d.  for  the  work,  and  the  like  fum  for  the 

W  a  record  of  materials. 

the  fame  term, 
^  plaintiffmay 

iliii  take  judg-       The  defendant,  as  to  the  count  upon  the  note,  pleads,  that  be 
•""^  gave  3  bond  in  fatisfa£lion  of  the  faid  60/.  and  the  plaintiff*  re- 

ceived it  as  fuch*  And  as  to  the  faid  feveral  fums  of  36/.  9/* 
5^.  and  36/.  9/.  5  J.  that  he  gave  a  note  for  fo  much  in  iatis- 
faflion,  and  upon  iflues  tendred  the  defendant  demurs. 

Upon  (landing  in  the  paper,  no  body  appeared  for  the  defend- 
ant \  but  it  was  obferved  by  the  court,  that  there  was  a  difcon* 
tinuance.  And  at  another  day  Strange  for  the  defendant  argued, 
that  there  were  two  difconti nuances,  i.  As  to  the  note  for  65/. 
where  the  defendant  in  his  plea  has  artfully  dropped  5  A  and 
pleads  only  a  fatisfa£lion  for  60 /•  And  2.  in  the  plea  of  a  note 
in  fatisfaftion,  which  covers  no  more  than  two  feveral  fums  of 

.36/.  9/.  5  d*  whereas  there  are  three  fuch  fums  in  the  dedara- 
t  303  3      tion.     Pafch:  4  Geo*  Nichols  v.  Backhoufe^  in  an  indebitatus  affump* 

ftf  the  defendant  quoad  fo  much  parcel  of  the  damages^  pleads 
one  plea ;  et  quoad  fo  much,  reftdnum^  pleads  another  \  aud  on 
error,  when  it  flood  to  be  affirmed,  E^e  Juftice  obferved,  that 
between  the  two  pleas  the  defendant  had  dropped  a  penny,  and 
the  court  held  it  a  difcontinuance.     So  is  Telv.  5.     Garter  51. 

W|i«t  manner  of  To  this  it  was  anfwered,  and  refolved  by  the  court,  that  as  to 
P|j^'*"»  "»»kc»  the  fii-ft  part  of  the  objeftion,  there  was  no  difcontinuance,  it 
Saik^^i^"!*^**  being  pleaded  quoad  the  whole  promife ;  and  though  it  be  in  law 
%  Roll.  Abr.  only  an  anfwer  to  part,  and  by  that  means  a  naughty  plea,  yet 
?^oi?'d'  ^'  ^^^  "®^  make  a  difcontinuance  \  fo  vice  verfa^  if  it  be  pleaded 
tit.  Pieaderi  ^s  to  part,  it  Will  be  a  difcontinuance,  though  in  law  it  is  an 
(It  I.)  3S4.  anfwer  to  the  whole.  As  to  the  other  point,  they  all  held  it  a 
vM»».)467.  difcontinuance;  but  then  Eyre  J ufticc  obferved,  that  it  bein<;  a 
record  of  this  term,  the  plaintiff  might  jet  take  judgment  by  mini 
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dicit  for  fo  much  as  »  uncovered  by  the  plea ;  and  cited  two  in- 
ftances  where  it  was  fo  done,  Vincent  v.  Pre/ion^  Mich.  11  ^.3.  *-«d  Riym. 
rot.   183.  and  the  cafe  of  Marcas  v.  John/on,   HilL  3  Anti.  ^*^' 
SmlL  180. 

Whereupon  the  caufe  was  adjourned,  to  give  the  plaintiff*  an  Count  «poa  a 
opportunity  to  fct  it  rig^t,  which  he  did.     And  at  another  day,  note  of  6  5 /.plea 
Etrange  for  the  defendant  argued,  that  though  the  difcontinuance  pi^umiVia"^ 
was  now  out  of  the  cafe,  yet  the  plaintiff'  ought  not  to  have  judg-  fa£tioa  of  riiu 
ment,  becaufc  by  hi^  replication  to  the  firft  part  of  the  pica  ht^^'  jl.'lh'*  ^ 
has  offeied  an  immaterial  iffue :  the  declaration  being  upon  a  note  jt  u  an  imxnatc«  ^ 
for  65  /•  the  iflue  offered  is,  whethdr  any  bond  was  given  in  fa«  nalonc 
tisfa&ion  of  a  note  for  60  L     And  he  cited  Hob.  113.     Kent  v« 
Hall^  where  in  debt  upon  a  bond  for  lo/.   10/.  the  defendant 
pleads  payment  of  the    \o  !•  fecundum  fonnam  conditioms^  upon 
which  they  were  at  iflue,  and  found  for  the  plaintiff*:  but  a  re« 
pleader  awarded,  for  that  the  iflue  was  not  ad  idrrn.     And  he 
likened  it  to  the  cafe  of  Merri  v.  Jocf/yn  {a),  where  in  debt  upon  {,)  10  Mod. 
a  bond  the  defendant  pleaded  payment  before  the  day,  and  found  H7-    Sed  vide 
for  the  plaintiff^:  but  reverfcd  upon  error,  becaufc  the  iflue  did  ^*"        ^^^ 
not  leave  room  enough  for  the  jury  to  find  an  abfolute  breach  of 
the  condition.     And  fo  it  was  held  in  two  cafes  in  C.  £.  Pafch^ 
5  Ann.  SticU  v.  Manby^  Idem  v.  HilL 

Per  curiam :  The  replication  is  certainly  naught,  but  then  fo  Ante  199. 
IS  the  plea,  and  the   firft  fault  being  there,  the  declaration  muft  ^"J^iJ^JJ^^^^J" 
ftandy  and  the  plaintiflf  have  judgment. 

Moody  verf.  Thurfton.  [  3^4  J 

ACCESS  was  granted  to  the  books  of  the  commiflioncrs  rriftice. 
for  ftatipg  and  determining  the  debts  of  the  army,  at  the 
prayer  of  the  defendant,  being  an  officer ^s  widow  ( i ). 


(i)  Fide  Rex  v.  The  Ffalernily  tfUoJlmeu^  in  Nt^ucafik^  fo/t.  1223.* 
and  the  cafes  cited  in  the  note. 


Bellamy  verf*  Barker. 

AFTER  verdia  pro  quer^  for  thefe  words,  "  Your  father  ^?J^,^7'^ 
*•  was  a  horfe-ftealing  rogue,  and  you  are  a  great  rogue,"  * 
the  judgment  was  arrefted,  becaufe  not  a^ionable  ( i). 


(1  yVide  Jones  v.  Hiorne,  2  fFilf.  87.  and  the  authorities  cited  1  Con 
Dig.  tit.  Jmonfor  De/amatioMy  (F.  7.)  268. 
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Archer  verf.  Frcywde. 

A  gnetdid-  Y?  R  R  OR  of  a  judgment  in  C  B.  in  trcfpaft  and  aflaab  bf 
Siiif^^ii  ^'  JLI^  <^^*  infant  againft  another  \  vcrdid  pr$  qtut^  :  and  afGgucd 
fiiiidflBC.  for  error,  that  whereas  the  plaintiff  had  appeared  to*  profccute 

this  fuit  by  one  Ifaac  Knight  her  next  friend,  as  one  fpecially 
affigned  by  the  court,  yet  the  faid  Ifaac  Knight  was  never  fo  alBgn*- 
ed,  nor  does  any  fuch  ad^iiBon  appear  ^g^n  record*  In  nulb 
e/l  erratum  pleaded. 

Strange  pro  quet'- in  err$re  argued,  that  the  defendant  having 
come  in  gratis^  and  pleaded  x/i.  nulh  ejt  erratum^  had  thereby  taken 
away  the  neceflity  of  the  plaintiff's  procuring  the  return  of  a  cer^ 
iiorari  to  verify  the  Aror,  for  now  the  fadl  is  admitted,  and  put 
m  judgment  of  the  court,  whether  upon  tlvit  ftate  of  die  cufe 
there  be  error  in  point  of  law  or  not. 

Though  there  b  a  verdifi  in  this  cafe  for  the  plaintiflF^  yet  the 
matter  affigned  for  error  is  fuch  as  at  common  law  would  have 
vitiated  the  judgment.     In  the  cafe  of  a  perfon  of  fuH*  age  want  of 

3sR.  t.  e.  30.  warrant  of  attorney  was  always  held  to  be  error,  till  the  32  Hi 
8.  and  then  furely  the  want  of  an  admiffion  of  a  procbein  amy  is 

Cra!&  6**'  much  more  fo,  becaufc  according  to  i  Roll.  Ahr.  287.  A.  2.  and 
many  other  books,  where  it  is  faid,  that  the  reafon  why  an  in£uit 
cannot  authorize  an  attorney  to  appear  for  him  is,  becaufe  he  is 
QOt  fuppofed  to  be  capable  of  chufing  a  proper  perfon,  and  there* 
fore  (fays  the  book)  he  {hall  have  a  guardian  appointed,  againft 
whom  he  may  have  aa  eafy  remedy  in  cafe  of  mifbehaviour :  bur 
before  he  can  fuc  hjprochein  amy  tnere  muft  be  the  apointment  of 
the  court,  and  that  muft  likewife  appear  upon  record ;  whereas 
in  this  cafe  it  is  admitted  there  never  was  any  appointment  to 
C  305  ]  profccute  this  fuit.  The  ftatijite  Wejlm.  %•  c.  15.  which  appoints 
an  infant  to  fue  by  ^r^r^'ir  a;;fjr  runs  in  omnicafu  quo  minorts  infra 
aiatem  implacitare  poffunty  concejfum  efl  quod  propinquiores  amid  ad-- 
mhtantur  adfiquendum  pro  eis^  which  in  2  hift*  161  •  is  taken  no- 
tice of  to  be  thus  rendered  by  Fleta^  Sequatur  unus  de  propinqui'z^ 
orihus  amicis  et  admittatur,  and  this  admiffion^  fays  Coke,  niuft  be 
by  order  of  court. 

As  this  is  an  error  at  common  law,  it  lies  upon  the.  other  fide 

to  (hew,  whether  it  be  within  any  of  the  ftatutes  of  jeofails* 

There  is  no  fuch  thing  mentioned  in  any  of  them,  and  there  was 

9  cafe,  which  is  a  tacit  admiffion,  that  it  is  not  within  them,  and 

l^lUEnt,  iW.    that  was  Read  v.  Waldron  {a)  in  B.  R.  HiL  6   ff^.  ^.  rot.  249,, 

s!cf  vide  H^]  trtfpafs  by  procbein  amy.  Not  guilty  pleaded,  and  a  verdia  for 

440'  765-  90f9  ^f: 
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the  phintiff :  the  fame  error  afligtied  as  here,  and  upon  a  certit^ 
rati  returned,  that  there  was  no  admiiEon,  in  nulb  efi  erratum 
was  pleaded.  But  after  this  a  certiorari  W2S  zwzxAtA  ad  inform 
mofiJttm  confcientiam  curict  (which  need  not  have  been  if  the  verdid 
had  helped  it)  and  then  an  admilEon  was  retupied,  and  the  judg- 
ment  affirmed.  , 

But  it  will  he  oje£ked,  that  In  this  cafe  the  very  faft  of  our 
^Ilignment  of  errors  appears  upon  view  of  the  whole  record  to  be 
falfc  i  for  th2Ltyaac  Knight  is  returned  at  the  head  of  the  record 
to  have  been  admitted  to  profccute  and  defend  all  fuits  in  C*  B. 
pa  behsUf  of  the  infants 

To  this  I  anfwcr ;  that  the  admiffion  returned  is  not  fuch  an 
one  as  we  have  affigned  the  want  of  for  error,  which  is  an  admif- 
fion to  profecute  in  this  particular  caufe }  and  I  have  an  affidavit 
that  according  to  the  courfe  of  C.  B.  there  muft  be  a  feparate  ad«< 
miflion  in  every  caufe  to  profecute  or  defend  in  placito  pr^dilf^^ 
and  fuch  an  admiffion  it  is  that  is  wanting  in  this  cafe ;  fo  that 
to  fay  here  is  a  general  admiffion,  is  begging  the  qucftion^  be- 
caufe  a  general  admiffion  is  not  fufficient* 

Indeed  in  this  court  it  is  taken,  that  an  admiffion  of  a  guardian 
to  appear  in  one  caufe  will  ferve  for  others,  but  that  depends 
upon  the  particular  praftice  of  this  court,  that  one  in  cuflody 
at  the  fttit  of  A.  is  bound  to  anfwer  all  other  fuits  againit  him  of 
the  fame  term^  widiout  a  diftinft  procefs  to  bring  him  in.  But 
ftill  in  fuits  by  an  infant  (which  muft  be  by  feveral  procefles) 
there  muft  be  feparate  admiffions,  for  the  reafon  fails  which  fup- 
ports  the  contrary  pra£tice  in  fuits  againft  an  infant.  And  agree- 
able to  (his  is  the  entry  Rafi.  396.  a.  Cwcejfum  ijl  quod  W.  B* 
ftquaturpro  J.  C.  aui  infra  atatem  tjl^  verfus  Hm  E.  de-placiio  ttr* 
ra  \  and  the  admiffion  returned  upon  the  fecond  artiorari  in  C  306  ] 
^ad  V.  fValdrm  was  particular,  to  profecute  that  fuit. 

At  common  law,  before  the  ftatute  which  enabled  men  to 
inake  attomies,  all  parties  Zf^czxed  fecundum  exigentiam  brevis  in 
proper  perfon,  unlefs  where  they  purchafed  the  King's  writ  of 
4tdimm%  :^id  that  always  recited  the  pendency  of  fuch' a  panicu* 
tar  caufe:  and  in  the  cafe  of  an  infant,  Regfier  17  a.  a.^i^h. 
27.  ^.  there  are  writs  to  the  Juftices  of  C.  B.  fignifyihg  thatfucK 
a  perfon  is  deputed  to  fue  for  the  infant,  and  fo  requiring  them 
to  admit  him  \  and  thefe  recite  a  fuit  depending  between  A. 
plaintiff  and  jEf.  defendant  dc  placito  tranfgrejftonij^  or  as  the 
W<ci«. 
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Wiitfg  cmitMm  Im  fldb  e/l  erratum  confcfles  no  errors  vliicli 
are  impropcrij  allqged,  but  as  to  f och  it  fierrcs  for  a  demurrer, 
and  diat we  ixj  isthis  cafe,  for  the  error  afligned  is  contrary  to 
the  leoordf  which  nins«  tt  uniteadan  Sufanma  fiut  Infra  ataf  ix 
ammrum  rafT  per  Ifaaeum  Kmgbe  frmimam  amiaim  fuum  per  rx* 
riam  domhn  Xegis  de  Banco  nunc  tic /peaaHter  admiffum  extftenUm 
ftariiur^  &V.  Cm^  £&•  655*  Held  that  you  cannot  affign  for 
errar,  that  there  was  no  fuch  attorney  as  the  defendant  has  ap- 
peared by,  becaofe  it  is  contrary  to  die  recwd,  which  calls  hiin 
nis  attorney* 

As  to  the  pradice,  I  am  told  that  when  this  general  admiffion 
.  was  entered,  it  was  objeded  to  by  my  client,  and  the  officer  of 
d  £•  informed  him  it  mull  be  im. 

But  if  it  ihould  be  error  at  common  law,  yet  it  will  be  cured 
|iZI».c.i4»   by  18  JE/ia.  which  helps  want  of  warrant  of  attorney  i  anddiisis 
a  cafe  within  the  fame  reafbn* 

Siranie  replied.  There  are  no  general  words  in  18  jEArs.  and  to 
fay  it  (hall  extend  to  cafes  of  the  like  nature  will  be  nokiog  that 
ftatute  entirely  ufelefs,  for  the  32  H.  8.  e.  30.  had' before  helped 
want  of  a  warrant  of  die  party  againft  whom  the  iflue  was  tried, 
but  went  no  farther  \  and  then  die  making  the  fubfequent  fta- 
tute  to  extend  to  the  warrant  of  the  other  party,  (hews  the  judg- 
ment of  the  Legiiiature,  that  fimilar  cafes  were  not  within  the 
former  provifion ;  and  it  is  ftronger  too,  becaufe  in  the  33 
Hen,  8«  there  are  general  words. 

I  The  recital  in  the  dectaradon  can  never  be  fet  up  againft  the 

admiiEon  returned  at  the  head  of  the  record,,  which  is,  Coficef- 
fum  eft  that  Knight  be  admitted  tarn  ad  profequendwn  fuam  ad  ^ 
fendindam  all  fuits  by  and  againft  the  infant.  In  Ready,  WalJnm 
there  was  the  fame  recital  (^n?ttf /a*  roll,  which  was  thought  imo 
court  and  infpe£):ed.} 

[  307  ]  Curia.  The  praAice  of  this  court  warrants  a  general  admiffion, 
and  there  is  no  inconvenience  in  it :  it  amounts  to  the  fame  thing, 
whether  the  admifiioix  be  general  or  parti<AiIar,  and  no  reafon 
can  be  given  why  it  fliould  not  be  one  way  as  wdl  as  the  other. 
The  judgment  of  C.  B.  was  affirmed. 
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Brocas    verfus    the    Mayor    and    Aldermen   of  the    City  of 

London. 

TH  E  plaintifF  moved  that  he  might  have  a  copy  of  the  poll.  The  cout  i 
and  that  Sir  "John  IVardy  who  as  mayor  prcfidcd  at  the  ^J^y^^Ji**' 
eledion,  might  produce  the   original  at  the  trial  \  and  Serjeant  without  a  parti. 
Cbffiyr£  pro  quer^  cited  two  cafes  and  produced  the  rules,  where  cttlarrti&a. 
a  copy  of  the  poll  was  ordered  to  l>e  given,  and  the  original  to  be 
produced.    22  Ann^  Sir  PeUr  Dtlm^%  cafe  (tf  J,  and  TWit.  4  Geo.  («)  lo  Mod. 

Parminter'9  cafe.  I9«.  b»t  mc 

«•  If • 

Strange  contra.  As  to  a  copy  they  have  had  it  already :  and  as 
to  producing  the  original,  we  take  that  to  be  an  extraordinary 
attempt,  becaufe  no  ufe  can  be  made  of  the  original  which  they 
will  not  have  the  fame  advantage  of  from  a  copy.  Micb^  5  Geo.  j^^<^  ,^5^ 
RtK  V.  Snutby  (on  confideration)  the  court  declared,  that  where  12  Vin.  A^ 
things  are  evidence  of  themfelves,  as  corporation  books,  ks^c.  '^  J?**  *^ 
they  never  will  make  a  rule  to  produce  the  original,  unle&  it  ap- 
pears to  be  neceflary  to  be  infpe£ked  upon  account  of  rafure  or  a 
new  entry  ;  and  fo  it  was  held  likewife  MUh.  4  Geo,  the  Company 
rfGunfwutbs  verfus  TurvUle.  In  Smkifs  cafe. indeed  there  was  a 
rule  on  a  juftice  of  peace  to  produce  an  examination,  but 
that  was  upon  account  of  the  neceiSty  of  proving  the  hand  of  the 
party,  before  it  could  be  read  againft  him ;  and  in  that  cafe  the 
coui^  was  fo  tender,  that  they  would  not  oblige  the  juftice  him« 
ielf  to  attend,  but  pronounced  the  rule,  not  quod  producat^  but 
prodi4cifdinat,  the  examination  at  the  trial. 

As  to  Dtim/s  cafe»  I  obferve  upon  the  rule,  that  it  was  made 
without  any  afiidavit  j  from  whence  we  may  apprehend,  there 
was  fomewhat  of  a  confent  to  it :  hot  as  to  Farminter's  cafe,  I 
remember  there  was  a  juggle  about  the  poll,  and  fome  fufpicion 
of  alterations,  fo  great,  that  the  mayor  attended  here  a  whole 
year  upon  an  attachment  for  not  producing  it ;  and  that  was  the 
particular  ground  upon  which  that  rule  was  made*  ^ 

Per  Pratt  C.  J.  We  never  order  the  original  to  be  produced^ 
where  the  copy  is  evidence,  without  fucb  a  particular  foundation 
as  has  been  mentioned  (i).     It  viras  denied  in  Sir  GUtert  Heatb-^ 


(1)  Vide  Ed-wards  v.  Fefy^  B.  of  a  poblick  or  a  private  nature 
'^'ttmp,  Hurd^witke  iz^.  Rex  v,  (hall  be  admitted  in  evidence. 
^i9g.  1  Term  Rep,  2  J4.  In  what  Fide  Rex  v.  Gwya,  Maj^  of  Cbrifi 
c^cs  copies  of  origiaali,  whether    Church ,  fefi.  401. 

cot/^ 
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€ote\  cafe,  and  I  remember  there  was  a  confent  in  the  cafe  of 

Eyre  J.  In  the.eafe  oi  Marlborough  the  original  was  ordered  to 
be  produced,  but  dien  it  was  upon  an  affidavit  of  a  rafuie*  Et 
perFortefcue].  This  poll  is  either  a  publick  thing,  like  corpora- 
tion  books  j  or  clfe  it  is  only  in  the  nature  of  Ac  officer^s  own 
private  numorandum.  If  the  firft,  then  a  copy  is  as  much  as  you 
can  alk,  without  fome  particular  foundation.  If  it  be  only  of  a 
private  nature^i  then  you  cauinot  have  fo  much  as  a  copy.  The 
plaintiff  took  nothing  by  his  motion* 


Anonymous. 
The  ccmrt  will      fk    Prifoner  was  brought  up  from  Oxford  gaol  bv  bateas  corpus^ 

not  torn  over  a       Lx     •  j.u^^j*^  .il      ir-      »    x/       i_       m       '^  i. 

pr^er tiiicA«  Xm,  ^'^  ordcr  to  be  turned  over  to  the  King s  Bench ;  bat  the 
ccr  faid  tu  court  refttfcd  to  do  it,  becaufe  the  (heriff  was  not  paid  the  charges 
Vrinfuif  him  up.  ^,f  bringing  him  up,  and  fo  he  was  remanded  ( i ). 


(l)  Fide  IVbite  v.  Haugb,  pofi.  1^62.  the  opinion  of  F^fimr  J. 

Dominus  Rex  vtrfus  Mackintofh. 

Fcr(bii 'comnk.  TT ^  ^^^  conunitted for  treafon  done  in  Scotland^  and  the  firft 
tedfortreafon  J[  j^  week  in  this  term  applied  to  enter  his  prayer  upon  the  i»- 
jiot^w^thiTihe*  ^'*^  corpus  ad.  Sid  per  curiam^  We  cannot  do  it,  for  that  prayer 
J^uttimrpMt  aa«  is  Only  in  ord^r  to  be  tried,  and  we  cannot  try  a  treafon  commit- 
ted in  Scotland.,  |t  was  then  offered  by  the  counfel  for  the  de- 
Mkk,  J  w.  s,  fendant,  whetlicr  within  the  equity  of  that  ftatute  (fince  there 
i'  f  •  ft?*/V  *^^*^d  be  no  application  clfewhere)  the  court  would  not  enter  his 
P^CmrJmt  *  P'^y^^*  ***d  '^^il  ^™  *^  ^hc  end  of  the  terra,  in  cafe  he  is  not 
If  one  applies  to  ^fore  thjit  time  fent  to  Scotland.  Sed  noo  pravaltd^  Hil.  Je^ 
pwr^^w^ni  ^?'"''»  there  being  nothing  done,  he  moved  to  be  bailed,  bot  de- 
wot  bail  him  at   "J^^  ( '  )•     And  Paf,  fequente  the  attorney  general  confeated  to  his 

the  end  of  the       dlfchargc. 
term,  if  the 

l^^lli^  in  MoA"  county  than  where  we  fit.    But  we  wiU  fen^  him  thidicr  by  hshax  <»^,  wheic 
tkf.  muft  make  a  new  prayer.  .   ^    ^  ^  x    »     — ^ 


(i)  Xmt  v.  LciUfird^  uMt$  142. 
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Lelghton  virfus  Leighton* 

UP  ON  a  trial  at  bar  the  defendant  made  title  under  an  old  VoSdabU  A 
intail,  and  amongft  other  things  offered  an  inquifition/^  ewien^. 
mortem  in   25  H.  8.  whereby  it  was  found,  that  the  deceafed  X^^^J  "' 
tenant  was  feifed  in  fee,  and  upon  trarerfe  of  this  it  went  down  «  £q.Ca.  Ab. 
to  be  tried,  and  found  to  be  only  a  feifin  in  tail,  upon  which  ^*^* 
judgment  was  giyeui  and  an  tfffffvftf/ fffomx/ ifliied.   This  was  ob-    f  300  1 
je£led  to  by  the  counfel  for  the  plaintiff,  becaufe  it  was  taken  and  »^^  ^^^  ^l,^ 
tried  in  €9n/  Salop^  whereas  the  lands  lay  in  H^ales^  and  this  being  jcaim  ukcn  o« 
before  the  27  H.  8.  e.  26.  which  united  JFales  to  England,  was  ^^]j*^' 
coram  nonju£ce^  and  a  mis-trial.    But  the  court  ordered  it  to  be  ofcr^nSed. 
read,  dying  it  was  not  void  but  voidable,  and  cited  Murrej  and 
Wife^  where  on  a  trial  at  bar  depofitions  irregularly  taken  were 
allowed  to-be  read  ( i  }• 


(l)  fyU  Soihiverdl  v.  Saciewrcil^  mue  35. 

Dominus  Res  verfus  George. 

ERROR  of  an  indi£lment  at  feflions  for  a  mifdemeanor,  Exceptions  in 
whereof  the  defendant  was  cbnvifted,  and  it  was  reverfed  error  of  an  io- 
for  three  exceptions :  i.  Becaufe  it  was  ideo  veniat  indejurata^   '  ^^^^* 
when  it  fliould  have  been  fr^tceptum  eft  vicecomitL    i  Sid*  364.  TVw.  7  <;«. 
JRex  v.  KmtL  a.   It  was  vemrunt  the  jury  in  the  preterperfcft,  ^7,'  ^S*^ 
inftead  of  vemunt  in  the  prefent  tenfe.     Trin.  2  Geo.  Hex  v  EarL  ^eJerf! (or  thi* 
3.  ^iatam^  bfc.  was  left  out  in  the  award  of  the  venire,  which  iauit  io  india- 
isimeflcntialpari.    Reg.  Jud.  ^6.  a.  montfordiftttA. 


ing  a  coogrega* 


Whithers  ver/us  Warner. 


ERROR  /  C.  £•  in  cafe  upon  feveral  promifes,  demurrer  ^^^^  court  wUi 
to  the  declaration,  znd  Judicium  proquerente,  and  want  of  uke  notice  that 
an  original  and  warrants  of  attorney  aflxgned.  '^'*^**  *•  *  "'y* 

Strange  pro  defendente  in  errore.  As  to  the  warrants  of  attorney, 
the  plaintiff  has  not  verified  that  error  by  the  return  of  a  certiorari, 
fo  we  have  entered  a  nhn  mifit  breve,  and  laid  that  matter  out  of 
the  cafe. 

As  to  the  original,  I  apprehend  the  plaintiff  has  not  verified 
his  error  in  the  manner  he  has  alleged  it,  which  can  only  be 
done  by  one  of  thcfe  two  ways,  cither  by  the  other  party's  com- 
ing 
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ing  in  and  conf effing  it,  or  hj  his  own  procuring  die  Tetonii#B 
certicrarif  that  there  is  no  orighial  in  th^  caufe:  here  is  ooo*- 
fefilon  of  the  error,  and  therefore  the  queftion  will  be  npon  At 
retarn  of  the  certiorari ^  whether  by  thit  retam  the  ptamtif  ia 
error  luis  fo  far  eftabli(hed  the  truth' of  his  aflignmem  oTcnoiit 
as  to  be  intitled  to  have  this  judgikient  reverfed*.  And  I  take  it  he 
has  not  dotie  foin  this  cafe,  for  the  adion  hAng  laid  in  Lrndst 
therefore  the  certiorari  commands  the  cufor  hrtaum  of  C 
j9.  ^sd'  fcrutatis  brevibus  originalihuT  de  p9^3a  ama  k 
BancOf  de  London^  terrmm  Paf.  anno  5  of  the  King)  he  (hoidd 
certify  to  the  court,  what  he  found  about  it.  To  this  theorlsr 
(  JIO  J  hrevium  returns,  ^tod fcrutatis  hrnnbns  originalibus  iffim  Dsistm 
Regis  civitatis  fwe  London  y  non  hahetur  aliquod  breve  oripmie  m*- 
iaiis  London  de  pradilto  termino  in  his  cuftody :  all  which  maj  be 
true,  and  yet  there  may  be  an  original  to  warrant  the  judgment, 
dire£);ed  (as  all  other  writs  are)  vicecomitibus  London  otdj:  2nd 
therefore  the  command  being  to  fearch  for  a  writ  diredcd  vu\ 
London ;  and  the  return  being  that  there  is  none  dire Aed  vie.  ckML:- 
its  London ;  that  amounts  to  no  more  than  if  he  faid,  I  am  it  is  true 
ordered  to  fearch  the  files  of  writs  in  London,  but  inftead  of  th« 
I  have  perufed  all  the  writs  of  the  city  of  London^  and  find  none 
between  thefe  parties  5  or  in  other  words,  I  cannot  find  an  ori» 
ginal  direfled,  as  never  any  original  in  the  world  waseva  mxk* 

As  they  vi'lid  procure  this  return  are  labouring  to  rcvcrfc  t 
judgment,  I  apprehend  the  court  will  hold  a  ftri£ler  hand  ore 
them,  than  they  would  doif  it  wereln  order  to  an  affirmance:  12^ 
the  Courtis  always  very  exaft  in  making  the  plaintiff  in  error  ve- 
rify his  errors  in  the  manner  he  has  alleged  them.  There  was 
the  cafe  of  Lord  Peterborough  w.  Atiitis  ia*the  Exchequer  Chamber 
in  2V//I.  5  Geo.  where  we  had  affigned  fevefal  matters  of  mor, 
and  in  order  to  verify  them  we  prayed  a  certiorari  to  the  cujhs  ke* 
vium  of  the  court  of  Exchequer ;  and  it  was  objedled  of  the  od^ 
fide,  that  this  was  no  praiyer  of  a  certiorari^  there  being  no  Aich 
officer  in  the  court  of  Exchequer ;  but  the  writ  on^  to4a« 
been  prayed  to  the  Barons  :  I  was  counfel  in  that  cafe,  andldKl 
oflfer  it  to  the  court,  whether  they  would  not  take  the  words 
cu/lodi  brevium  to  mean  any  perfon  who  had  the  cuftody  of  tKc 
writs,  and  not  confine  it  to  any  particular  perfon  as  an  officer 
called  a  cuftos  brevium  \  but  the  Court  faid  they  would  conftroe 
nothing  in  our  favour,  and  fo  the  judgment  was  affirmed. 

As  to  the  variance  between  London  and  eivit.  London^  there  jJ 
Bro.  Repleader  6.  Dett.  againft  jf.  B.  nuper  de  Briftoi:  the  ^ 
fendant  pleads,  that  the  day  of  the  writ  purchafed  he  was  cemmy 
rant  Tit  Dale,  abfque  hoc  that  he  ever  lived  apud  pnedifiam^ills^ 
BrjJlol\  and  found  for  the  defendant :  but  a  repleader  awarded, 

for  that  the  writ  was  Briftoi  and  not  villa  Briftoi,  and  yet  ib^ 

ws* 
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was  the  word  prsdia.  to  tie  it  up  to  what  went  before,  which  is 
wanting  in  our  cafe. 

And  as  to  what  may  be  faid,  that  every  body  knows  that  Lon* 
dan  and  the  city  of  London  are  fynonymous  expreiBons  to  denote 
the  fame  place :  To  this  I  anfwer,  i.  That  taking  this  return  as 
a  matter  of  fad,  then  though  London  2nA  the  city  of  London  zxe, 
one  and  the  fame  \  yet  in  point  of  fadl  a  writ  directed  vie.  London 
is  not  a  writ  directed  vie*  civit.  London.  2.  In  the  next  place,  to 
take  it  as  a  matter  of  law,  it  is  to  be  confldered  how  this  certiorari 
and  return  are  polfible  to  be  reconciled;  and  I  can  fee  but  one  f  311  1 
way  to  do  it^  viz,  by  the  court's  taking  notice  judicially,  that 
London  is  a  city,  which  I  apprehend  they  never  will  <lo. 

It  is  true,  and  therefore  I«muft  admit,  that  the  court  will  tsJce 
notice  of  counties,  for  they  are  to  be  confidered  as  part  of  the 
common  law,  delivered  down  to  us  from  time  immemorial :  but 
then  in  relation  to  cities,  the  applying  the  rule,  qnod  ubi  eft  eadem 
rntio,  ilnidemjus^  is  (as  I  apprehend)  begging  the  queftion,  for  I 
mull  inCft  that  the  fame  reafon  does  not  extend  to  both  cafes. 

Every  city  muft  be  fo,  either  by  charter,  or  prefcription  ;  and 
therefore  to  fay  the  court  will  take  notice  of  citifes,  is  to  fay  the 
court  will  take  notice  of  charters  and  prefcriptions,  which  is  z 
notion  I  believe  was  never  advanced,  otlierwife  than  as  now  bj 
way  of  confequence*  \ 

If  they  take  notice  of  charters,  there  will  be  the  fame  reafon 
to  take  notice  of  the  nature  of  every  incorporation ;  and  when 
that  is  done,  I  much  queftion  whether  the  fame  reafon  will  not 
introduce  all  the  by-laws  and  cuftoms  of  particular  places  into  the 
judicial  knowledge  of  the  court,  which  would  be  the  abfurdeft 
attempt  imaginable*  In  the  cafe  of  Argyle  v.  Hunt  in  B.  R.  Trin.  Aate  if /« 
5  Geo.  after  fentence  the  defendant  came  for  a  prohibition,  alleg- 
ing that  it  appeared  upon  the  face  of  the  libel,  that  the  word 
ivbore  was  fpoken  in  London :  but  the  cuilom  of  London  did  not 
appear,  and  they  could  not  go  out  pf  the  libel  after  fentence  for  a 
ground  for  a  prohibition  ;  and  therefore  the  court  did  declare,  that 
they  could  not  judicially  take  notice  of  it,  and  that  though  they 
had  fuch  a  private  knowledge  of  it  as  not  to  put  the  party  to  pro- 
duce an  affidavit  in  every  cafe  \  yet  they  could  not  proceed  in  any 
cafe  without  proof  of  the  cuftom,  if  the  plaintiff  below  thought 
fit  to  infift  upon  it.  And  to  this  I  may  add  the  conftant  form  of 
pleading,  which  is  fetting  out  at  firft,  quod  eivitas  London  eft  an* 
tiqitacivitas^  not  to  mention  the  innumerable  authorities  which 
require  all  inferior  jurifdi£lions  (of  which  London  is  one)  to  fet 

out 
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out  quo  Jure  their  couits  are  held^  in  aQ  cafes  where  tbt  f(ixi 
immediately  concerns  thcmfelves. 

For  any  thing  appearing  upon  this  record  Lomhn  may  as  well 
be  a  ville  a^  a  city ;  and  though  I  can  cite  no  cafes  where  tbe 
court  ha^  faid  they  will  not  take  notice  of  cities^  yet  I  rely  opoo 
this  as  a  llroilg  argument  it  was  never  fi>  much  as  thought  they 
wou1d»  till  the  other  flde  produce  authorities  to  (he^  they  vill. 
In  the  cafe  of  the  King  v.  Oeri^  5  Atfd.  i62»  Sa/i.  349.  Holi 
C.  J.  put  the  cafe  of  a  nonconformift  living  in  a  borou^  that 
fent  lAembers  to  parliament  contrary  to  17  Cbr.  2.c.  2.  and  he 
r  3^2  ]  ^1^9 difcharged,  becaufe  not  averred  in  the  return,  that£.M^ 
fent  members  to  parliament,  for  the  court  could  not  take  notice 
of  iu 

But  further :  whett  this  retutn  cotaics  to  be  narrowly  conGdci* 
rdf  it  will  appear  to  be  in  a  manner  infenfible.  The  words  arej 
non  hahetur  aiiquid  brevk  origina/e  civitat.  Londbrty  which  in  Engltjh 
will  run,  Th^t  the^e  is  hd  original  jf  or  hdonging  to  the  city  of 
London  ;  whereas  the  writ  in  this  caufe  can  t^Iong  to  no  body 
but  the  plaintiff.  And  how  then  can  it  be  faid  to  be  a  verifying 
the  error,  when  he  is  commanded  to  fend  up  the  writ  which  the 
plaintiff  purchafed  to  found  the  jurifdifiidn  of  C.  B.  for  him  to 
(ay  he  has  not  the  writ  which  belongs  to  the  city  of  London. 

Since  therefore  the  judgment  may  not  be  erroneous,  the  court 
will  take  it  to  be  right  \  and  we  had  no  occafion  to  allege  diminu- 
tion, and  put  ourfelves  to  the  charge  of  fetching  up  the  right 
original,  when  there  is  nothing  appearing  upon  this  record  to 
ob(lni£l  our  having  the  judgment  affirmed. 

Wearg  contra.  This  being  a  matter  of  form  mull  be  governed 
by  the  pra£lice|  and  it  is  the  conftant  form  which  the  cvfos  hf 
vium  ufes.  It  is  agreed,  that  the  court  will  take  notice  of  coun- 
ties ;  and  xktn  London  hAvig  a  county,  you  will  take  notice  of 
that  too*  If  there  had  been  a  county  called  London^  and  a  city 
caflcd  London ;  as  Oxford  and  Gloucefter^  and  others ;  there  might 
be  feme  colour  of  obje£lion  upon  account  of  the  uncertainty. 
But  in  this  record  it  appears,  London  is  a  city,  for  the  writ  of 
inquiry  is  executed  apud  Guildhall  civit.  London.  A  writ  may  be 
faid  to  be  of,  or  belonging  to  London^  without  a  neceffary  impll* 
cation  that  London  is  the  owner  of  it^ 

C.  J.  We  ought  to  fupport  this  judgment  if  we  can :  the  error 

afligned  is  fo  much  againil  the  honour  of  the  court  of  C  B*  by 

fuppofing  them  to  ufurp  a  jurifdidion,  and  proceed  without  au* 

.  thority,  that  I  mult  have  the  clearfeft  proof  in  the  world,  before 

Icaa 
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Iran  declare tliej  hare  done  fo :  and  I  will  intend  there  b  an 
original^  till  it  appears  impoffibk  there  ihould  be  one.  To  main- 
tain tlu8  f  ctartty  and  fet  afide  the  judgment,  we  ate  to  be  led  out 
of  the  record,  and  take  notice  that  London  is  a  city:  and  if  the 
coort  would  not  do  it  in  the  cafe  in  Bfo%  to  fupport  a  verdidiy  I 
am  fuie  there  is  no  reafon  we  ihdttid*  do  it  where  the  confe* 
quence  is  to  overthrow  the  proceedings:  though  London  is* z 
county,  yet  it  may  not  be  a  city,  as  is  the  cafe  of  Foole^  and 
Hm)erfwdwfL 

Ejrt  J.  {abfente  Powy)  Tlie  cafe  ia  Sro,  is  not  law.     a  Cro» 
7^2*    Hob.  6.     I  am  afraid  this  form  has  been  too  often  ufed, 
to  be  now  fet  afide.     Cro*  El.  4S9.  Norwich  and  the  county  of    F  313  ] 
Norwich  were  taken  to  be  the  fame.     lUd.  866. 

FoftefiutJ.  We  take  notice  df  jlubliclr  aQs  of  Parliatn^nt, 
and  in  many  of  them  London  is  called  a  city :  we  take  notice 
what  is  couched  under  an  &c.  in  the  award  of  a  vmirfy  and 
when  an  avowant  fpcaks  atibeJoctu  in  ^,  isfc*  we  know  what 
he  means. 

Adjoumatur*  And  this  term  P&wys  J.  being  alfo  in  court,  the 
Chief  Juftice  and  the  reft  were  of  opinion,  that  they  muft  take 
notice  that  London  was  a  city,  it  being  mentioned  to  be  fo  in  fe- 
veral  aAs  of  Parliament ;  and  therefore  held  the  error  to  be  vc«  . 
rifiedj  and  the  judgment  of  C.  B.  was  reverfed* 

Hackett  vdf.  Marihal. 

/^N  error  from  Ireland^  it  was  obje^ied,  that  the  defendant  Adjlng  •  r^/rj^ 
V^  was   ah  infant,  and  thereibre  there   ought  not  to  have  tur  where  ooo«* 
y^tm  capiatur.     To  which  it  was  anfwcred^  and  rcfolved  by  JJ^*'^**^^-. 
the  court,  that  there  being  a  verdi£l  in  the  cafe,  and  the  ftatute    ^'*^* 
16  isr  17  Car*  1.  e.  8*  here,  being  enabled  in  Inland  by  17  QT 
i4  CsK  2.  r«  12.  the  fault  was  cured  \  although  the*  adding  a 
capiaim  where  neither  that   or  a  mifiyicordia  lies,  is  not,  ex* 
prefsly  mentioned,  but  only  the  putting  one  for  another,  or 
omitting  either  of  them,  it  being  a  matter' of  like  nature  not 
againft  the  rt^t  of  the  matter  of  -  the  fuxt^  or  whereby  the  iflue 
or  trial  are  altered.    And  the  judgment  was  affirmed.     Strangi 
fro  defcndenu  in  errore. 


Voi^  I. 


Trinity  Term 

6  Georgii  Regis,     In  B*  R. 


Sir  John  Pratt,  Knt.  Lord  Cbuf  Ju/lice. 

Sir  Littleton  Powys,  JT/r/.  -% 

Sir  Robert  Eyre,  Knt.  \yHfiices. 

Sir  John  Fortefcuc  Aland,  Knt.       J 

Sir  Robert  Raymond,  Knt.  Attorney  GcncraL 

Sir  Philip  Yorke,  Knt.  Solicitor  General. 


Dominus  Rex  verf.  Inhabitantes  de  Telfcombe. 

r  for  the  contributory  parifli  t 
pound  is  ill  for  incertaint j :  it  ihouM 


Coatribtttoryw  JpBR  curiam^  The  Order  for  the  contributory  parifli  to  make 
^eriDttftbeto     -^  a  rate  at  6d.  in  the  pound  is  ill  for  incertainty :  it 
fuin/"*^*^     have  been,  to  raifc  fuch  a  certain  fum.    Qualhed, 


Barber  verf.  Boolton. 


Where  the  char-  X  TP  ON  nmfuit  iUElus  returned  to  a  mandamus  for  fwcaring 
eicauS^fV^  yj  *^  plaintiff  into  the  office  of  mayor  of  the  borough  of 
mayor  to  be  Q«t  Mocclesfieldj  wherein  the  jury  found  a  long  fpecial  verdidi  the 

of  die  body  at 

rvgc^  it  nuy  be  reftniaed  by  a  by-law  to  a  fele^t  niunber  (i).    4  Co.  77.  b«    SaUc  190. 


(i)  It  is  now  fettled  thtt  the  made.  Per  Lord  Afams/eU,  ^  Burr. 

number  of  th«  ele^ors  may  be  re-  1833.  and  Fir  fflinntj.  ih,  1858. 

Gained    by    a    by-law:     but  it  cited  Rex\,  Phi/i^,  junr.  M^ 

cannot    firike    off    an    integral  of  Cmmanlfen,  Tri/t.  2Z  &  2$  Gfi* 

part  of  them ;  neither  can  it  nar-  2.  ^B,  R.    See  alfo  Lei  v.  frdiHit 

TOW  the  number  of  the  perfons  27  Jamuay^    '756*  ^*  ^«  ^^ 

out  of  nubom  the  cledlioa  is  to  be  ih.  1833.  n. 
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cafe  was  no  more  than  this.  •  By  the  charter  the  mayor  is  to  be 
didfen  by  the  capital  burgefles  ou(  of  the  capital  burgefles,  who 
arc  twenty-four.  The  ufage  for  fifty  years  has  been,  that  the 
common  burgefles  have  put  five  of  the  capital  burgefles  in  no- 
mination^ out  of  which  five  the  capital  burgefles  have  chofen 
one  to  be  mayor :  and  this  the  jury  find  was  according  to  a  by- 
law not  now  extant  in  writing,  and  that  there  are  no  footfteps  r  31  j  1 
before  thcfe  fifty  years  of  any  ele£tion  in  any  other  manner. 

At  the  chsrrter  day  the  common  burgefles  met  and  put  eight 
capital  burgefles  in  nomination/  whereof  the  plaintifl^  was  one,       , 
and  he  had  the  majority  of  the  capital  burgefles  for  cledling  him 
to  be  mayor. 

It  being  agreed  that  this  eledion  was  not  according  to  the 
ufagCy  the  counfel  for  the  plaintiff  infifted,  that  it  was  an  un- 
resdbnablc  ufage,  for  here  the  common  burgefles  who  have  no 
right  in  the  eleiSlion  under  the  charter,  have  it  in  their  power  to 
diflblve  the  corporation  by  their  negle£ling  to  return  five ;  or  if 
it  were  good,  yet  it  can  only  have  allowance  in  cafes  where  they 
do  nominate,  and  if  they  do  not,  then  the  capital  but gefles  may 
make  the  ele£kion  under  the  charter  out  of  the  whole  body. 

Per  eurianij  This  Is  a  good  ufage,  being  to  avoid  popular  con- 
fuiion :  but  here  the  eledion  purfues  neither  the  charter  nor  the 
by-iaw.  It  is  not  under  -the  charter,  for  that  fays  it  muft  be  out 
of  the  capital  burgeflfes  at  large,  and  here  they  confined  them- 
i&hit^  to  eight ;  nor  is  it  accordiQg  to  the  ufage,  becaufe  more 
than  five  were  nominated,  which  brings  in  all  the  confufion  that 
was  defigned  to  be  avoided  by  that  piovifion.  Judicium  pro  de» 
fendentem 

Anonymous. 

TkJrANDAMUS  to  the  feflions,  to  proceed  on  an  appeal^  Seffomiosydir- 
-^^  they  return  that  the  appeal  was  difmiflcd  for  want  of  fix  ^^*J^^  ©f^o'ik 
days  notice,  which  by  a  former  order  they  had  appointed  to  be  notice  a$  tfacir 
given  of  every  appeal.     Serjeant  JVhitaker  faid,  they  (hould  have  praaiccrc- 
adjourned  it,  and  not  difinifled  it.     Sed  per  curiam^  The  return  %""*•• 
was  allowed,  for  they  are  the  propereil  judges  of  a  point  of 
praQice  at  the  feflions ;  and  all  courts  muit  have  dated  rules  to 
goby(i)» 
—         ■ '  ■      ■   ■         ■-■>       ■  ■  ■  I    II  I,  ■      ■     I       I  i»ii  f,  ■  . 

(1)  By  9  Geo,  1.  f.  7,  /  8.     peal  to  the  next  quarter  (effions;* 
iifileis  reafoDsble  notice  is  given,     but  if  they  are  of  opinion  that  the 

Mm  ja(Uces  flxall  adjourn  the  ap-  'appellant  might  have  given  fuffi- 

Z  2  cient 
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cient  notice  to  enable  the  appeal  the  hearing  tp  the  next.  lUxf, 
to  be  tried  at  that  feffions»  they  Jufiket  •/  North  Ridimg  •/  Tmk- 
nay  refafe  to  receivte  an8  refpite    fiin^  3  Icrm  Rtp.  i  jo. 

Dominua  Rex  verf%  Inhabitantea  dc  Stroud* 

Orifr  for  repwr  A  N  ofdcr  for  impofing  a  fate  towards  the  repairsof  tlie lu^ 
of  hi|b  ways  £\^  ways^was  qualhed  tor  two  exceptions :  i.  Bccaufie  it  did 
ft  "totf  1^^/  not  appear  but  that  the  ftatute  labour  was  fufficient.  And  2. 
noi'fJffidcaJ  Becaure  only  the  occufieri  of  land  are  char£ed>  whercaa  otfacisaie 
equally  liable.  . 

•-  ^^  ^  Doxninus  Rex  verfm  Baker* 

l„  c«.,-.aio«  pONVICTION  for  taking  pilchards,  c^afirmam/^ 
iu  for  the  wit-  Vjl  quaflied,  becaufe  the  witnefs  fwears  generaUy»  that  toe 
siefs  tofwcarthe  defendant  is  guilty  of  the  premifles,  and  that  is  taking  upon  him* 

S?rene«lly.  f^lf  ^O  f^<^^  *^  1^^  (0. 
X I  Mod.  435.  .  ^  . 

( I }  Rex  V  M/drht,  antt  66* 

Dominus  Rex  verf.  Tilly* 

inArmerno  wit-  K  Convi£lion  for  deer-ftealing  quaflied^  becaufe  the  fame  per- 
uifld  ^Znof  '**^  ^^^  ^  ^^  informer  and  witnefs^  and  is  intitled  to  a  part 
tJie  penalty.       of  the  penalty  ( I  )• 

(l)  Revna  T.   CoU$IJ,    Gilb.  r.   Piercy^    Aulr.     18.      Ra  y* 

Rep.  h  B.  R,  III.     Regina  y.  Blaaiy^  ih,  240.     Rix  v.  CW!C«i 

Sbipky,  cited  /i.  113.     Riegiiug  ▼.  cited  Caf,  temp.  Hard.  I76.  S.  ?• 

Gw/rr,  12  Fin.  13.  pi.  43.     Rex  Jennitrgs  v.  Hmtkeys,  ^Utd,  llf 

V.  StMif  2  Ld.  Raym.  1545.    Rex  Contret. 


Ingoldfby  verf.  Martin. 

Paf.  6  Geo.  rot.  104. 

^tfr/ a  fsfficient  T  N  error  of  a  judgment  by  default,  want  of  an  original  va^ 
tho"*h*S!J  -»  ^^^W^^^f  *n^  a  certiorari  returned,  that  there  waa none:  npoa 
chriftian  name  ^^ich  the  defendant  in  error  comes  and  alledgcs  dimLiUtion,  la^i 
i»  miftateu      brings  up  an  original  of  the  term  in  the  placita^  and  then  pkads 

in  nuUo  eft  erratum* 

* 

Strange  pro  quertnte  in  errore^  excepted  to  the  fecond  crrttcrgn 
and  return,  that  it  had  not  falfiiied  the -error  ailigned,  it  beings 
improper  return,  for  that  the  writ  was  dircded  to  Htnry  Eari  cf 

litdfiidj 
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LitciJleUf  oj/hs  irruum  de  C.  S.  and  the  letilhi  is  made  by 
George  Hewfj  Earl  of  Uicbfietd^  who  is  a  different  pcrfon :  and 
it  wUl  be  no  anfVrer  to  &7  he  caBs  Umfelf  die  tt^  brtohm  m^ 
framnnnai^  for  that  was  the  general  anfwer  offinred  to  the  ei* 
ception  taken  in  *  ^0^011  r.  Crov)  and  fevcral  other  cafes,  wh^^Gtl^-Cat  i<H* 
the  writ  was  diiefted  to  Sir  "Thomas  Trivor^  Knt.  and  wtutncd  J^^^Crf! 
by  Tii90M/ Lord  STr^fwr ;  and  it  was  again  relied  npon  in  the  cafe  91. 
of  the  Arcblnjbop  of  Dublin  and  the  Dean  of  Dublin^  Mick  5  Geo^ 
where   the  writ  was   WhHchett  and  the  record  Whitched:  and 
the  court  held  it  was  not  reconciled  by  die  averment  of  his  bang 
Chief  Joftice  (i). 

Bed  per  curiam^  Theit  can  be  but  one  Esrl  of  Litchfield^  and 
therefore  according  to  i  Injl*  3«  «•  a  variance  of  the  Chriftian 
name  is  not  material. 

Then  it  was,  moved  to  quafli  the  writ  of  error,  which  was,  Vadanfic.  | 

inter  Jacohum  Martin  nuper  de  Weftm^  in  com*  Middle/ex  gen\  and 
the  record  is  only  nmper  de  Wejlnf  gerf.  So  the  cxccfs  lies  in  the  I  3  *  7  J 
defcription,  and  not  in  the  record,  which  difference  has  been 
often  taken  ;|nd  allowed,  particularly  in  the  cafe  of  Alflon  v«  Lh^ 
can,  where  die  writ  had  the  word  Junior^  which  was  not  in  the 
record. 

Sedper  eurietm^  There  is  Middlefex  in  the  margb,  and  fo  it  is 
well  enough.  Judgment  affirmed* 

(i)  Fide  StdUvan  v.  Seagravef  foft^  696.  crnitra. 


Jemegan  tvr/ir/  HarrilbnKi 

DEBT  upon  a  bond :  the  defendant  prays  oyer  of  the  condi-  DufTNlty* 
tion,  which  appears  to  be  for  the  payment  of  money  on 
the  a3d  of  Marcbf  and  then  pleads  payment  on  the  aad  oiMarob 

in  the  condition  mentioned. 

•  * 

The  plaintiff  replies,  that  he  did  not  pay  the  money  either  ou 
die  22d  or  the  23d,  or  at  any  time  after  making  the  bond.  And 
the  defendant  demurs  for  duplicity. 

Strange  pro  d^endente  would  have  argued  againft  the  replication^ 
Sedper  curiam.  You  need  not 'labour  that»  for  it  is  certainly  il!, 
but  dien  fo  is  their  plea,  and  the  declaradon  muft  ftand ;  for  if 
the  plaintiff  had  gone  to  iffue  upon  the  plea,  the  vcrdiA  muit 
have  been  iet  afide,  as  in  die  cafe  of  Merril  v.  Joceljn^  10  Mod. 

Z3  A* 
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^hkmgJkm,  As  totliisy  Sirangetook  a  difference  between  t!u$  and  At  com' 
mon  plea  of  payment  before  the  day :  he  admitted  it  ought  to 
hxfc  been  pleaded  by  way  of  accord  and  fatisfafHon.  5  Co.  117. 
'  But  as  it  was,  he  igid  the  plaintiflF  might  have  taken  a  fafe  ifibe 
by  mnfolvit  wod»€t formal  for  the  payment  is  pleaded  abfolutel^y 
and  the  dme  introduced  under  a  fdlicet^  and  then  mode  et  firma 
would  not  make  it  parcel  of  the  ifiue^  But  the  plaintiff  had 
judgment  (i). 


( 1 )  FtJe  HJmes  T.  Braket,  t  Cro.  Mod,  345.  /^.  622.  Fletcher  ^ 
434.  jlmn.  3  Gm.  3.  1  Ifilf.  Hemungtmi^  z  Burr,  g^^  i  BUtk, 
150.      Martim  v.    Fntchwrd^   8     jR^^.  210.   Fide  CHUra  p^fi.  g^. 

*  Shadford  vtrfus  Houftoun* 

6ofts  for  notftt-  r  ■  ^  H  E  court  ordered  cofts  for  not  going  on  to  execute  a  writ 
•oitiDf  inqwnr.    J^     ^f  inquiry,  as  they  ufed  to  do  for  not  going  on  to  trial  (i). 


(1)  RoAl^  ▼.  »  3  Keh.  is  now  fettled  accordilig  to  diii 

729.  M  B.  R.      Zameh  y.   Bttl^  cafe,     ^vtton  ▼•  Brym,  /^.  728. 

Barn€i  1 1 8.     C«.  C0.  rf  Frac,  iu  and  Cohh  and  Kimg/miS  cited  i^* 

C  F.  86.  Pri^r.  i?r^.  448.  S.  C.  in    B,   R.      Kettle    v.    BfemfeU^ 

Jeffi  V.   Slater^     Barnes   123.  ih  Bmmis  t^o.     S.  P.  in  C  S.  ivf« 

C  ^.  ATtf  fflRtfftf.   But  the  praAice  FraS.  Excbeq.  253. 
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Thomby  verf.  Fleetwood  et  a]^ 
Int.  C.  B.  de  Trin.  9  Anne,  rot.  184a. 

PEDI     Gerard     G  R  E  E. 


3" 


Si 


Gilbert 
•^.  1623. 


J#hn    I 
^.  1675.1 


Dutton 
oS.  1640. 


I  Alice  MX. 

^Rog.Ow 

eD. 


[  Charles 
\o^.  1667. 
I  made  the 
Sjeitlement, 


iRkhTsai 


Thomas 
Owen. 


Rog.Ow-j 


Ch.. 

WiU. 

Phi- 

W 

f'rancet 

«^. 

««. 

lip 

fepU 

KX.  <i^. 

^H* 

/»f 

fiv- 

vb.fint 

Firt- 

frde. 

friiU. 

'«!? 

fniU. 

WMk/. 

X  T  PON  Not  guilty  in  qcftmcnt  for  lands  in  the  county  of 
\j    Stafford  on  the  demifc  of  the  moft  noble  Jama  Duke  of 
Hamilton  and  Brandon  and  EKzaiethhis  wife,  on  a  trial  at  bar  in 
the  court  of  Common  Pkas,  the  jury  find  this  fpccial  verdia. 

That  TTfomas  Lord  Gerard  had  two  fons,  Gilhert  and  John^znA 
died  1617.  That  Gilbert  (the  elder)  had  iflue  Button  and  Jlice^ 
and  died  1623,  That  Dutton  had  iffue  dories,  who  had  iffuc 
jyigbyy  who  had  iffuc  Elizabeth  now  Dutchefs  of  Hamilton,  Icffor 
pf  die  plaintiff.    That  Alice  the  daughter  of  6//*^/  manied  Roger 


Of  the  effcA 
«nd  eonftquencc 
Or  anragii  c4u* 
catioalnapopiih 
fcminauy  (i). 

10  Mod.  113. 
356.  406. 

2  Bro.  Par,  Ca* 

203. 

Cam.  207. 

11  Mod.  355. 
S.  C.  cited  in 
Andrews  104. 


(1)  Sedvide  31  Geo,  3.  c.  3a, 
Z4 


OwtM^ 
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Owiftf  Efqiure,  andhadifiucT^&aigva/,  wIu>ludiffuelSBg^ 
now  liviig.  That  Jobn^  die  younger  (on  of  Jb$mas  and  brodier 
oiGUbert^  had  ifiqe  Richard^  who  had  iflue  CbarUs,  Wiiliam^ 
Philip,  Joftphf  and  Frances  wife  of  die  defendant  fleePwGod. 
C  3'9^  3  ''^^^  being  die  pedig^^  they  further  find,  that  Cbarlu  the  ion 
oiDuttoi^y  hcvBkgAitp.  Baron  of  GerarJs'Bnmlejt  and  feifedin 
fee  of  the  premifles  in  queftion,  by  leafe  and  releafe  dated  29 
and  29  November  12  Car.  2.  conveyed  the  fame  to  pruftees  to  the 
following  ufes.  As  to  part  of  the  lands  to  the  ofe  of  himfelf 
and  die  Lady  Jame  Diglj  his  intended  wife,  for  their  joint  lives 
and  the  furvivor  of  them ;  remainder  to  die  firft  and  every  other 
fon  and  fons  of  that  marriage  in  tail  mafe,  remainder  to  the  heirs 
male  of  the  body  of  Charles^  remainder  to  the  heirs  male  of  the 
4)ody  of  Thomas  firft  Lord  Gerard^  grjtat-grandfather  of  Lord 
Charles ;  remainder  to  the  right  heirs  of  Lord  Charles.  And  as 
to  the  refidue  of  the  lands  not  in  jointure,  to  the  nfe  of  Lord 
Charles  for  life,  remainder  to  the  firft  and  every  other  fon  and 
fons  of  that  marriage  in  tail  male,  with  the  like  remainders  over 
98  before*  That  the  marriasre  foon  after  took  efieO,  and  Lord 
Charles  and  Lady  Jane^  by  virtue  of  the  faid  deed  of  releafe  and 
the  ftatute  for  transferring  ufes  into  pofleflion,  being  jointly  feifed 
of  part  of  the  premifles*  and  Lord  Charles  fole  feifed  of  the  rcfi- 
due  for  life,  had  iflue  Dighy  their  only  fon :  and  afterwards  Lord 
Charles  died,  and  Lady  Jane  furvived,  and  became  fole  feifed  d[ 
her  part.  A  That  Digb^  entered  into  the  refidue  of  the  lands  not  in 
jointure,  and  was  thereof  KiizAprout  lex  po/lulat^  and  alfoof  the 
jointure  lands  in  remainder  expe^^ant  upon  the  death  of  Lady 
Jane ;  and  being  fo  feifed,  died  8  November  1684,  leaving  iffiie 
Elizabeth^  now  Dutdiefs  of  Hamilton^  his  only  daughter  and 
heir.  That  John  the  younger  fon  of  Thomas^  and  Richard  the 
fon  of  John^  died  in  the  life-time  of  Digby ;  and  Richard  left  ilTuc 
Charles^  tVilliamy  Philip^  Jofeph^  and  Frances  wife  of  die  de- 
fendant Fleet^oood.  That  Charles  the  fon  of  Richard^  as  Baron 
oi  GerardS'Bron^lej  and  heir  male  of  the  body  of  Thomas^  entered 
into  tht  lands  whereof  Digby  died  feifed,  and  was  thereof  feifed 
prout  lex  pifttihty  and  alfo  of  the  jointure  lands  in  remainder  ex- 
peflant  upon  the  death  of  Lady  Jane.  But  the  jury  further  finds 
that  Charles^  Tf^illiam^  and  Philips  fons  of  the  faid  Richard^  in. 
the  life-time  of /Zir^^ir^  and  Digby^  1676^  (being  then  infants 
under  the  government  of  their  father,  and  he  being  then  a  fub- 

1'edt  of  King  Charles  the  Second,  and  under  his  obedience  in  the 
:ingdom  of  England)  by  the  faid  Richard  their  father  were  fent, 
did  proceed,  go  and  pafs  out  of  the  faid  kingdom  of  England  into 
parts  beyond  the  feas,  out  of  the  obedience  of  die  faid  King,  t«z. 
to  St.  Omers^  and  at  and  in  a  popifli  feminary  or  college  pf  jefuitSt 
under  tlie  obedience  of  the  King  of  Spain  then  being,  there  to  be 
educated  in  the  popiih  religion  and  fuperftition  uiied  in  the  church 

of 
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^■Rome ;  and  did  there  refide  for  the  fpace  of  five  ipears  amongff' 
jefoits  and  paptRs,  and  during  that  time  were  inftnided  and 
educated  in,  and  did  profefsthat  Religion.  That  Chgrles  in  16SI9 
and  Philip  in  1693,  returned  into  En^and.  That  Charksf  after 
the  death  of  Digtj,  22  May  1685,  granted  the  lands  to  fFhrt-  £  320  J 
grave  znA  Jervti^  and  dieir  heirs>  to  make  them  tenants  of  the 
freehold  till  a  common  recovery  was  fufiered,  which  was  acocH'd- 
inglj  had  and  fuflFered  Fafii.  1  Jac.  2.  to  the  ufe  of  Charles  and 
his  heirs.  And  then  Charles  in  confideration  of  10,000  /•  portion 
'w'rth  Mary  his  intended  wife,  grants  the  fame  lands  to  ufes  which 
by  the  death  of  Charles  without  i^ue  of  that  marriageare  all  extinft 
except  a  rent-charge  of  looo  l.  per  annum  to  Lady  Mary^  who  is 
ilill  living.  ^Thzxa^  October  1703,  IolAj  Jam  died  fcifed  of  the 
jointure  lands,  and  Charles  entered  and  fuffered  a  common  reco** 
very,  to  the  ufe  of  himfclf  in  fee.  That  William  and  Jofeph^ 
fons  of  Richard^  died  without  iiTue  in  the  life*  time  oi  Charles 
their  brother*  That  Charles  always  from  his  going  beyond  fea  ta 
the  time  of  his  death  was  and  continued  a  papift,  and  died  21 
jfpril  1707,  widiout  iffue,  nor  was  his  wife  then  pregnant. 
That  Pbilipf  brewer  to  Charles^  is  living,  and  heir  male  of  the 
body  of  Thomas ;  and  always  from  his  going  beyond  fea  was  and 
did  continue  a  papift,  and  is  fo  now,  ufing  and  ezercifing  the  faid 
popiih  religion.  That  Mary^  widow  of  the  fecond  Qusrles^  is 
living.  That  R9ger  Onven^  Efquire,  grandfon  oi  Alice  the  daugh* 
ter  of  Gilberty  is  now  living,  and  the  next  proteftant  of  kin  to 
Philip  Gerard.  That  immediately  after  the- death  of  the  fecond 
Charles  Lord  Gerard^  the  defendants  Fleetwood  ^  aP  entered^ 
and  were  feifed  prout  lex  pjflulat*  upon  whofe  pofieifion  the  Duke 
send  Dutchefs  of  Hamilton,  in  right  of  the  Dutchefs,  did  enter 
and  were  feifed  in  manner  aforcfaid,  and  made  the  leafe  to  the 
plaintiff,  who  entered,  and  was  poiTefled  till  ejefled  by  the  de* 
fcndanis.  But  whether,  upon  the  whole  matter,  the  re-entry 
•  of  the  defendants  be  lawful  or  not,  the  jury  pray  the  advice  of  the 
court :  Etftproquer*y  pro  quer'  ^  ft  J!  pro  def*,  pro  def*. 

The  great  .qucftion  in  this  cafe  is,  whether  upon  this  ftate  of 
the  fa£l,  the  ftatute  of  x  Jac.  i.  r.  4.  will  have  wrought  fucha 
difability,  upon  account  of  the  foreign  education  of  Charles  and 
Philip,  as  that  in  judgment  of  law  the  remainder  to  the  heirs 
male  of  the  hoAj  oi  Thomas,  the  common  anceftor,  (the  death  of 
Dighy  without  iflue  male  having  determined  all  the  former  limV 
tations)  muft  be  taken  to  be  fpent,  fo  as  to  let  in  the  Dutchefs^ 
vrho  is  the  reverfioner*  If  it  has,  then  it  is  with  the  plaintiff^ 
otherwife  it  is  with  the  defendants. 

The  matter  In  taw  upon  this  fpecial  verdicb  was  argued  three 
icveral  times  at  the  bar  in  C«  J?.  Trin*  1 1  Ann^y  by  Serjeant 

Hooper 
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Hooper  for  die  plaint  iff,  and  Serjeant  Pengelly  pro  ief\  in  JkfiiryL 
following  by  Serjeant  Pratt  pro  quer^^  and  Serjeant  &lhy  pro  drf*  ^ 
and  Hii.  Jequeri  by  Sir  Thomas  Poiujs  pro  quet^^  and  Serjeant 
Cbejhjri  pro  dif\  But  the  fame  perlbns  having  argued  it  again 
in  B.  R.  upon  the  writ  of  error,  where  the  matter  was  taken  up 
r  221  ]  move  at  large ;  I  fhall  omit  the  arguments  they  made  in  C.  B» 
and  take  notice  only  of  the  refolution  of  the  court,  which  wa^ 
delivered  by  Lord  Trevor^  C.  J.  Pafch.  la  Ann. 

Lord  Trtvorj  after  ftating  the  heads  of  the  fpectal  yerdift, 
went  on  as  follows*  The  plaintiff's  title  depends  upon  the  con- 
ftru£tion  of  the  feveral  afts  of  parliament  of  i  jfnc.  i.  r.  4. 
3  Jac.  I.  r.  5.  and  3  Car.  I.  r.  2.  For  the  leflbrs  of  theplaiotiif 
muft  intitle  themfelves  to  the  lands  in  queftion  upon  fome  difabi- 
lity  wrought  by  one  of  thofe  ftatutes^  which  difability  muft  enure 
to  make  the  recovery  fufiered  by  the  fecond  Lord  Ciar/ei  to  be 
void,  and  work  a  determination  of  die  precedent  eftate-tail,  or  at 
kaft  a  prefent  ce/J}r  of  it :  and  fince  the  eftate^tatl  is  not  abfo- 
folutely  determined ;  as  it  is  not,  becaufe  Piilip  who  is  heir  in 
tail  is  ilill  living,  and  may  have  ifliie  who  may  be  inheritable  to 
the  eftate-tail  ^  therefore  the  leflbrs,  who  claim  after  that  cilate 
is  determined,  cannot  entitle  themfelves  to  enter,  unlefs  fome  or 
one  of  thofe  afis  of  parliament  give  a  title  to  them  fo  to  do ;  for 
if  thofe  recoveries  are  good,  their  remainder  is  barred  ;  or  if  they 
are  not  good,  yet  if  the  eftace-tail  has  in  judgment  of  law  contir 
nuance,  th^y  cannot  enter  by  virtue  of  that  remainder. 

The  only  aft  infifted  upon  by  the  counfel  for  the  plaintiff  b 
the  a£t  of  i  Joe.  for  the  other  fubfequent  a£t$  cannot  indtle 
them,  and  the  queftion  upon  them  is  only  how  far  they  have 
ahered  the  ad  of  i  Jac.  Therefore  the  counfel  did  cndeavoui, 
with  a  great  deal  of  art  and  ingenuity,  to  ihew,  that  the  ad  of 
1  Jac^  had  fo  far  difabled  Lord  Charhs  to  take  the  cftatc-tail  by 
dcfccnt,  that  the  recovery  fuffered  by  him  was  void,  and  that  the 
fame  difiibility  being  ftill  upon  Philips  and  there  being  no  perfcn 
in  being  who  can  take  the  eftate^tail,  they  muft  be  intitled,  as  if 
it  was  adually  fpcnt :  then  as  they  infifted,  that  this  ad  wrought^ 
fuch  a  difability ;  io  they  endeavoured  to  fliew,  that  this  acl  is* 
ftill  in  force,  and  not  repealed  or  any  wife  altered  by  the  fubfe- 
quent ads  of  3  J^r.-  or  3  Car.  for  I  did  not  obferve  they  infifted 
(nor  was  there  any  foundation  fo  to  do)  that  eidier  of  thofe  two 
•later  ads  could  give  any  title  to  the  plaintiffs,  for  3  Jac.  gives 
the  pernancy  of  the  profits,  in  cafes  of  difabilitics  under  that 
aft,  to  the  next  proteftant  of  kin  j  and  the  ad  of  3  Car.  gives  the 
forfeiture  to  the  crown  upon  convidion. 

So 
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So  that  this  cafe  will  depend  upon  two  things  to  conGiiSTf 
1 .  What  is  the  operation  and  efie£t  of  i  Jac.  admitting  it  ilill  in 
force,  and  as  if  the  other  aQs  had  never  been  made.     a.  How 
far  that  aft  does  ftill  continue  in  force,  and  whether  it  be  repeal-     I  2^^  1 
cd  or  any  wife  altered  by  the  fubfequent  a£ls»  or  either  of  them. 

I.  To  confider  what  conftnidion  muft  be  put  upon  the  fta^ 
tutc  of  I  Jac.  That  a£l  fays,  '*  If  any  perfon  (hail  pafs  or  go,  or 
<*  (hall  fend  or  caufe  to  be  fent  any  child  or  other  perfon  under 
^  their  government,  into  any  parts  beyond  the  feas  out  of  the 
^*  King's  obedience,  to  the  intent  to  enter  into  or  be  refident  in 
**  any  college,  feminary  or  houfe  of  jefuits,  priefts,  or  any  other 
♦*  popifli  order,  profeffion,  or  calling  whatfoever  ^  every  perfon 
'<  fo  fending  or  caufing  to  be  fent  any  child  or  other  perfon  ihall 
••  forfeit  I  CO  /.  Jlnd  every  fitch  perfon  fi  pafjing  or  being  fent  beyond 
**  feas  to  anyfucb  intent  or  purpofe  Jball^  as  in  refpeB  of  him  or  her^ 
«•  feifonly^  and  not  to  or  in  refpe^  of  any  of  his  heirs  or  pofterity^  be 
^  ^fabled  and  made  ineapabie  to  inherit ^  purchafe^  take^  have^  pr 
•*  enjoyy  any  manors,  lands,  isfc.** 

Then  there  is  a  provifo,  **  That  if  any  perfon  or  child  fo  paf- 
*<  fing,  fent,  or  then  being  beyond  feas  as  aforefaid,  (hould  after 
<<  become  conformable  and  obedient ;  during  fuch  time  as  they 
•*  ihall  continue  in  fuch  conformity  and  obedience,  they  (hall  be 
*<  freed  and  difcharged  of  every  fuch  difability  and  incapacity/' 

I  would  obferve  firft,  as  this  z€t  is  penned,  it  was  very  difficult 
to  determine  what  the  efle£l  of  this  claufe  would  be,  and  what 
would  be  the  confequence  of  that  difability,  and  who  ftiould  have 
the  lands  during  it ;  for  in  thefe  particulars  the  aA  is  filent,  there- 
fore thefe  things  muft  be  left  to  the  conftru£lion  of  law,  becaufe 
there  is  no  vxprefs  declaration  who  fhall  have  the  lands  in  the 
mean  time* 

The  counfel  for  the  plaintiff  have  endeavoured  to  conftrue  th»s 
^St  in  fuch  a  manner^  as  would  have  a  different  efFe£l  upon 
lands  that  were  defcended  before  the  difability  incurred  ;  for  they 
feem  to  admit,  that  if  lands  were  defcended  to  any  one  that  did 
afterwards  incur  this  difability,  it  would  difable  him  only  to  re* 
ccive  the  profits ;  but  they  faid,  where  the  difability  is  precc* 
dent,  it  ought  to  be  conftrued  fo  as  to  prevent  any  defcent. 

Now  I  would  obferve,  that  this  would  be  a  pretty  extraordina- 
ry conftruftion,  thus  to  difUnguifh  between  lands  coming  before 
the  difability  incurred,  and  all  thofe  cafes  that  may  happen  upon 
this  a^  ;  for  though  this  conftru£tio.n  will  provide  for  the  cafe 

before 


32^  -*    Trimly*  Teim.  6  Geo* 

befort  us,  yet  it  renders  die  9&  wholly  ineffcdBal  as  to  all  otkr 
cafics  that  may  beuponit. 

C  323  )  Soppofe  it  had  been  the  cafe  of  an  eftate  in  fee,  tfaatwasto 
defcend  to  a  perfon  difaUed ;  according  to  diis  coiJtni&km  die 
elUte  could  never  defcend  upon  him  ;  who  then  ihati  hare  it  I 
It  cannot  be  pretended  his  next  heir  fliali  enter  in  lus  fif6iioK, 
for  he  is  not  heir  to  hinit  he  cannot  claim  the  eftate  tiHhis  deadi: 
the  difability  b  only  perfonal,  and  the  z€t  fays  it  fhalinot  prtJQ- 
dice  the  heir,  but^that  afDcr  the  death  of  Ac  anccftor  he  may  in- 
herit, but  it  does  not  fay  he  (hall  take  in  the  life  of  the  anccftor. 
So  that  if  diis  be  die  conftru£bion,  there  is  no  body  to  take;  the 
confeqnence  of  which  is,  that  the  difability  is  of  no  life,  far 
though  the  partr  be  diiabledt  yet  if  nobody  has  a  right  to  enter, 
he  may  keep  it  nimfelf^  fince  nobody  elie  can  recover  it  agaoft 
him. 

This  woold  be  the  caCc  upon  this  conftniAion,  ^irfierc.a 
eftate  in  fee  defcended :  then  put  die  cafe  of  an  eftate  panJafei 
by  one  difabled :  the  z(k  difables  him  from  purchafing,  but  no 
body  will  fay  but  that  the  eftate  fliaH  veft  in  hin^  fe  diat  Us  heir 
may  claim  through  him.  An  heir  cannot  claim  thfough  a  par- 
chafer,  if  the  porchafe  did  not  veft  in  him  %  fo  that  this  cafe  too 
would  be  unprovided  for  upon  this  conftrnAton,  for  die  hdr 
'  cannot  take  in  the  life  of  the  anccftor* 

This  was  compared  to  the  cafe  of  a  monk  ora  perfim  profcfied, 
.  ,  but  tliey  are  not  alike;  for  there  the  difability ia  grounded npcn 
the  maiim  in  law,  that  one  profeifed  is  civilly  dead,  but  it  can* 
^  not  be  faid  that  a  perfon  difabled  by  this  ad  is  dead  in  law,  for 
it  is  not  an  abfolute  difability,  but  only  during  nonconfbnnity* 
As  to  the  cafe  of  lands  defceiided  before  the  difability  Hicurredi 
it  was  admitted,  that  the  eftate  and  intcrcft  (hould  conrinse  in 
him  ;  but  that  the  aft  is  to  have  this  eflTed,  to  difabic  him 
to  take  the  profits ;  and  if  in  that  cafe,  why  not  fo  in  the 
other  ? 

Where  a  ftttute  As  tliis  IS  thc  natural,  fo  it  is  the  legal  conftrudion  :  it  i$  aot 
inflitts  a  difibi-  expreficd,  who  (hal)  have  thc  land }  but  die  a£k  having  inflifled 
lirV'pecunU^^^^^  tWs  dlfaWlity  for  a  publick  crime  againft  the  government,  I  think 
penalty  ior  a  dic  conftru^ion  of  law  is,  that  the  lai>d  during  the  difability 
publick  crime,  {houId  go  to  the  crown.  Where  an  zGt  inflifts  a  pecuniary  pc- 
cS?rcX"lu  nalty,  or  a  difability ;  if  the  parliament  doth  not  declare  who 
take  \:,  it  iha!!  (hall  havc  it,  thc  ciovvn  nmft  have  it ;  otherwife  thc  afi  ^ 
9»  CO  ihe  ciowB.  ^h^uy  ineffeftnal :  and  thc  King  being  thc  head  of  thc  govtrs- 
mcnt,  all  penalties  for  publick  oflfenccs  go  to  him.  Indctd 
where  a  particular  perfon  has  a  private  injury,  the  law  may  ^^ 
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liim  the  penalty  by  way  of  recompence ;  othemrlfe  the  crown 

has  the  forfeiture;  and  fo  it  was  refolved  in  the  csife  of  JFood^ 

tuard  r  Fo9ff  2  Fent.   269  (a)»  where  an  arch-deacon  fold  the  ^^J^^*^^ 

office  of  legifter^  and  theijueftion  was,  who  (hoiild  have  the  for-   ' 

feiture  ?  It  was  adjudgedi  that  the  crown  (hoold  have  it»    So  it     C  324  ] 

13  in  many  other  odes,  (orif  youdonptgivethefbrfeitiireto  tha 

crowttj  you  cannot  give  it  to  any  body  elfe  by  implication^:  you 

cannot  give  it  to  one  fubjedl  more  than  another* 

And  as  the  matter  refted  on  the  a£lof  i  %c«  as  it  was  doubt- 
fal  who  (hould  have  the  benefit  of  the  difability,  fo  it  was  more  ., 

doubtful  in  what  manner  the  crown  (hould  have  it,  whether  be-^  •- 

fore  convi£tion  or  after ;  by  office  or  inquifition ;  (o  that  as  the 
forfeiture  was  uncertain^  the  method  was  alfo  unosn»in :  and 
thefe  doubts  upon  the  penning  of  the  a£l  did  in  a  manner  render 
it  ineffi:dual« 

But  however  this  might  ftand  upon  the  a£^  of  x  ^«c«  if  diat 
was  the  only  aA,  I  think  that  by  the  a€t  of  3  Car.  it  is  explained 
andaltered>  fothat  fincethat  ^St  it  will  be  much  plainer  than  it 
was.    But  before  I  coniidcr  that  a£b,  let  us  fee  how  it  flands  upon 

Now  the  words  of  that  a£t  are  to  this  purpofe,  *'  Hiat  if  the 
**  children  of  any  fubjefl  (not  being  foldiers,  mariners,  mer-  k 
**  chants,  CsTr.)  to  prevent  their  good  education  in  England^  ihall 
'*  be  lent  or  go  beyond  the  feas  without  licence,  every  fuch  child 
'*  or  children  fo  fent  ihaU  take  no  benefit  by  any  gift,  convey- 
**  ance,  dcfcent,  devife,  or  otherwife,  of  or  to  any  lands,  Isfc^ 
*^  and  the  next  of  kin,  which  (hall  be  no  popi(h  reculaat,  (hall 
"  have  and  enjoy  the  faid  lands,  till  fuch  time  as  the  perfon  fo 
**  fent  (hall  conform  i  and  the  perfon  fo  fending  (hall  forfeit 
•*  tool.** 

As  to  this  aS,  I  do  not  think  it  has  made  any  alteration  of  the 
aQ  of  I  Jac*  for  it  feems  that  this  a£l  was  mad^  for  anotlier  pur- 
pofe,  to  prevent  going  beyond  fea  without  licence,  and  this  is  a 
diftin£l  thing  from  what  the  former  z€t  prohibited ;  for  by  this  . 
ad,  if  they  had  a  licence,  they  incurred  none  of  the  penalties  ^ 
but  if  they  went  with  intent  to  be  popilhly  educated,  they  would 
incur  alt  the  penalties  of  i  Jac.    Th>s  a£l  never  intended  to  re- 
peal I  Jac.  but  was  made  to  prevent  their  going  beyond  fea  iipoo 
any  pretence  whatfoever,  without  licence ;  fo  that  it  is  plain,  this 
has  not  altered  the  other :  and  this  feems  to  be  w  anfwer  to 
Trfdwafs  cafe.  Hoi.  73  {i)  for  that  was  founded  on  3  Jac»  and  ^^j  j^^^  ^^^^ 
the  offence  was  going  without  licence,  and  it  doth  not  appear  (be  Ley  59.  s.c* 
went  with  an  intent  to  be  bred  up  in  a  popifh  feminary,  though 

it 
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it  lippears  (he  was  afterwards  a  nun  profefled.    So  that  cafe  dbtk 
not  at  all  influence  this. 

The  next  thing  to  be  confidered  is  the  a£k  of  3  Car.  how  far 

that  a£l  has  either  repealed,  altered,  explained  of  enlai^ed  the 

aft  of  I  yac*  and  in  order  to  form  aright  judgment  of  this  inar- 

r  22c  1     ^^>  ^^  ^^  P^^  ^^  ^^  ^^  ^^c  ^^  ^  confidered,  and  compared 

widx  the  provifioils  in  1  Jac. 

The  title  of  this  aft  is,  *'  To  reftrain  the  paffing  ot  fending  of 
•*  luiy  to  be  popiihly  bred  beyond  the  feas  j"  to  lay  a  further  rc- 
ftraint  on  that  great  inconvenience,  that  Was  found  to  grow  every 
day,  notwithftaridihg  the  aft  of  i  Jac.  fo  that  it  feems  to  be  made 
to  prevent  thofe  inconveniences,  by  fome  provifions  that  were 
not  made  in  the  firll  aft.  And  it  feems  that  this  aft  was  made 
to  the  fame  inteiit  and  purpofe  wltli  the  firft. 

The  next  is  the  preamble.  **  Forafmuch  as  divers  ill  aiFeftcd 
•*  perfons  to  the  true  religion  eftablifhed  within  this  realm  have 
•*  fent  their  children  into  foreign  parts,  to  be  bred  Up  in  popery, 
*•  notwichftanding  the  rcltraint  thereof  by  i  Jac.*'  Therefore 
the  firft  enafting  claufe  is,  that  that  (latute  (hall  be  put  in  due 
execution  :  the  next  enafting  claufe  extends  to  all  the  cafes  com- 
prized within  the  aft  of  i  Jac.  artd  to  feveral  that  are  not  withia 
that  aft.  For  i.  It  extends  to  perfons  fent  into  any  private  poptih 
family  beyond  fea,  which  was  not  a  cafe  within  i  Jac^  that  ex- 
tending only  to  fome  publick  college  or  feminary.  2.  In  the  next 
place  this  aft  extends  to  the  fending  any  fum  of  money  for  the 
maintenance  and  relief  of  any  fuch  child,  fo  fent  abroad,  or  un- 
der colour  of  charity.  Then  it  inflifts  the  fame  penalty  on  the 
perfon  fending  and  the  perfon  fent,  whereas  by  i  Jac.  the  per- 
fon  fending  forfeits  only  100/.  with  tliis  difference  between  the 
fender  and  (ent,  that  the  la(l  is  difchargcd  upon  conformity,  but 
there  is  no  provifion  for  the  fender.  It  is  further  obfervable  that 
thafe  penalties  and  difabilities  are  only  upon  conviftion. 

Now  the  penalties  here,  are  all  the  penalties  in  i  Jac.  and 
fome  more:  they  arc  not  capable  of  bringing  any  aftion  or  fuit 
at  law  or  in  equity,  nor  to  be  committee  of  any  ward,  or  capa- 
ble of  any  legacy,  or  to  bear  any  office  ;  none  of  which  were  in 
the  aft  of  I  Ja€.  And  further  Jbail  lofe  andfotfeit^  (in  the  fame 
words  as  i  Jac,)  and  mentions  who  fliall  take  the  advantage. 
Thofe  are  the  fame  penalties  with  refpcft  to  the  perfon,  as  arc 
in  1  Jac.  but  it  was  not  faid  who  {hall  take  the  advantage  of 
them ;  therefore  this  aft  fays,  he  (hall  forfeit  to  the  crown  upon 
conviftion  :  fo  that  this  aft  feems  to  be  made  as  a  further  and 
clearer  provifion  againft  the  mifchicf,  to  prevent  which  1  Jac. 
was  made. 

3  Then 
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Then  there  arc  two  provifoes  in  this  a£l  relating  Co  confbrmi^ 
ty,  which  difler  from  that  in  1  Jac.  Firft,  That  if  the  pcrfon 
(hall  conform  wthinjix  months  after  kis  return^  he  fliall  not  incur 
the  pcnahic^4  whereas  by  I  Jac.  he  was  to  be  difcfaarged  upon  (  326  ] 
conformity  at  any  time.  Then  the  other  provifo  is,  that  upon 
conformity  at  any  time  he  ihall  be  reftored  to  his  land,  but  that 
does  not  go  to  the  other  difabilities :  fo  this  aA,  as  it  has  much 
enforced  i  Jac.  fo  it  goes  further,  and  has  made  alterations  in 
point  of  conformity. 

I  would  now  make  fome  obfervations,  to  (hew  that  this  a£l  of 
3  Car.  (though  it  is  not  a  repeal  of  i  JacJ)  yet  it  has  enlarged, 
explained  and  enforced  it,  fo  that  now  the  meafure  of  the  di^ibi-* 
litj  to  be  incurred  by  1  Joe.  is  to  be  goYcrned  by  3  Car. 

It  was  infifted  on  by  the  counfel  for  the  plaintiff  that  this  a&  of 
3  Car.  (hould  not  be  conftrued  to  repeal  i  Jac.  becaufe  the  firft 
claufe  fays,  that  a£^  (hall  be  put  in  due  execution :  I  do  not  chink 
it  is  a  repeal,  but  that  claufe  coming  immediately  after  the  pre- 
atmblei  may  very  naturally  be  conftrued  to  be  put  into  (hew,  that 
though  the  a£t  was  altered  for  the  future,  yet  as  to  all  cafes  and 
efiences  that  had  been  committed  againft  that  a£k  before  3  Car.  it 
ihould  remain  in  force,  which  offences  could  not  be  puniihed  by 
3  Car*  it  having  no  rctrofpe£l. 

In  the  next  place  I  would  obferve,  that  this  ad  of  3  Car*  b 
Ux  from  repealing  i  Jac.  for  tlie  provi(ions  made  by  3  Car.  arc 
for  the  better  execution  of  1  Jac.  dierefore  it  was  natural  enough 
for  them,  at  the  time  when  they  were  making  provifion  for  the 
better  execution  of  tliat  a£t,  to  fay,  it  (hall  ftiU  be  put  in  execu- 
tion ;  for  they  were  providing  for  feveral  things  not  fufficicntiy 
provided  for  before,  fo  that  the  putting  in  execution  this  wSt  of 
3  CcHt.  may  properly  be  faid  to  be  putting  in  execution  the  ad  of 
I  Jac.  for  it  has  ftrengthened  that  law,  by  appointing  to  whom 
the  forfeiture  (hall  go,  and  in  what  manner  it  (hall  be  taken  ad« 
vantage  of  by  the  crown,  Wz.  upon  conviftion. 

It  muft  be  admitted,  that  uppn  i  Jac.  cither  the  forfeiture 
muft  be  to  the  crown  by  implication,  and  then  3  Car.  only  ex- 
preffes  what  was  implied  before.  Or  if  it  (hould  not  receive  that 
conftrudion,  tlien  it  muft  be  agreed,  that  a£l  would  be  defcc* 
tive  in  molt  cafes  that  would  happen  upon  it,  and  the  perfon  dif- 
abled,  being  in  poffeffion,  miift  hold  the  land,  becaufe  no  body 
coi)jd  ihake  a  title  againft  him  :  I  fay,  in  moft  cafes  \  for  in  the 
cafe  at  bar,  the  counfel  in(ifted,  tliat  the  remainder-man  might 
entcff,  as  if  the  eftate-tail  were  fpent  *,  hut  that  will  not  apfwcr 
^  the  other  cafes  that  may  be  upon  this  a£t,  for  i(it  were  the 

caie 
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cife  of  an  eftate-taul  dist  defcended  before  die  difafailky^  deie 
aught  be  a  lecavciy  f uffi:red  of  that,  and  the  eftate  might  be 
baned.  Id  cafe  of  an^infaericaiice  in  fee  deficended,  ettiier  before 
or  after  the  dilabilitjr,'  or  in  cafe  of  lands  porchafed^  or  which 
flMmMooaieinthenatttreof  apnrcfaafe,  there  would  be  no  bodf 
intitled  to  the  hoids  ra  the  life-time  of  the  difabled  petfon; 
therefore  this  zSt  of  3  Qn\  feems  to  be  the  rule  by  which  the 
difability  is  to  be  govemed,  and.  it  flicws  ^hat  is  to  be  the  con- 
feqnence  of  that  difebility,^  t;««  a  forfehure  to  the  cn»wn  ispon 
conri&ioo* 

.  The  connfel  for  the  plaintiff  fcem  to  allow,  diat  3  dir.  thoali 
hate  an  efied  upon  fome  lands,  and  they  faid  the  forfeitures 
dierdn  mendoned  flioald  extend  to  lands  that  wiere  defcended 
before  the  dilabilitj,  or  to  lands  which  were  purchafed,  and  that 
thefe  ought  be  forfeited  to  |he  crown  ;  but  diat  it  fhoidd  not  ex* 
tend  to  lands  that  came  aft^  the  difabiltty,  for  that  they  never 
ireftedinhim* 

Bat  as  to  diis  I  would  give  this  anfwer.  I  think  upon  the  aft 
of  I  Jmc.  the  conftru£tiou  would  have  been  to  give  it  to  the 
crown  in  all  cafes.  If  that  befo,  it  will  be  a  full  anfwcr,  and 
this  a^  of  3  Cbt.  will  be  only  explanatory  of  what  the  law  was 
before.  But  if  that  were  not  fo ;  if  it  did  not  go  to  the  cn>«»n  bf 
z  Jac.  but  did  enure  for  the  benefit  of  the  remainder-man ;  yet  it 
fliuft  be  admitted,  that  this  pmit  was  doubtfol  at  that  time  when 
3  Car,  was  made :  it  was  a  point  that  had  nerer  been  fettled  i 
and  if  it  was  doubtful,  and  3  Car.  was  made  to  explain  thofc 
doubts ;  (ball  it  be  explicatory  only  of  fome  things  thjt  were 
doubtful,  and  not  of  all  that  were  fo  ?  efpectally  when  the  words 
are  fo  general,  that  they  may  extend  to  all  cafes.  It  feems  to^'roc, 
that  this  aAmuft  extend  to  all  thofe  doubts,  and  to-cxplain  the 
former  a£l  fo  far,  as  that  M  thofe  penaldes  flioukt  go  to  the 
crown  upon  conri^on. 

Upon  the  whole  matter :  if  this  cafe  depended  only  on  the 
conftrudion  of  I  Jac^  and  there  had  been  00  other  law,  though 
that  z&  had  not  expreHbd  that  the  forfeiture  ihould  go  to  the 
crown»  yet  I  conceive,  the  difability  being  inflicted  for  a  poblidi 
crime,  the  forfeiture  muft  enure  to  the  crown  i  or  if  it  did  nor, 
yet  it  could  not  inttde  the  leflbrs  of  the  plaindff  to  enter,  wbilft 
the  eftate-tail  condnues.  For  though  there  is  a  perfonal  difabi* 
lity  in  PM/,  yet  it  is  but  perfonal,  and  the  eftate^tail  muft  conn- 
nue  for  the  benefit  of  the  ifiue.  If  he  had  ifliie  bom,  no  body 
could  pretend,  that  the  pkintiff  could  enter  ^  and  though  he  has 
noCi  yet  he  may  have  iffue* 
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Xh  tlic  next  place  die  aft  of  i  Jac.  being  fo  doubtful  In  tbis 
pointy  who  fliould  have  the  benefit  of  this  forfeiture,  the  aft  cf 
3  Car.  being  made  to  enforce  that  law,  does  fo  far  explain  it, 
that  this  laft  ad  is  the  meafure  by  which  we  are  to  conftrue  this 
difabilltjr. 

Accordingly  judgnient  was  given  for  the  defendants.     And     [  Jl8  3 
the  plaintiff  brought  a  writ  of  error  in  B,  R,  and  the  general  er- 
rors albgned,  Hil.  i  Geo.  rot.  564.     And  Mid.  2  Geo.  it  was 
argued  by  Mr.  Forte/cue  for  the  plaintiff,  and  Serjeant  Pengelly 
for^he  defendant. 

Forte/cue.  Irt  this  cafe  I  fliall  niat6  three  points:  1.  Whether 
the  recovery  fuffered  by  the  laft  Lord  Charles  be  void,  as  fuffered 
bv  one  who  was  out  of  poffeflion,  and  cortfequently  could  not 
make  a  good  tenant  to  the  praclpe  ?  2.  Whether  Philips  being 
alive,  who  is  heir  male  of  the  body  of  Thomas  firft  Lord  Gerard^ 
be  fuch  an  Impediment,  as  that  the  reverfion  cannot  be  executed 
in  the  leffor  of  the  plaintiff  as  right  heir  of  the  firft  Lord  Charles. 
3.  Whether  the  ftatute  of  3  Jdc.  or  3  dr*  have  altered  or  re* 
pealed  the  aft  of  1  Jac.  c.  4. 

The  firft  peint,  whether  the  fecolrery  be  good  or  not,  depends 
folcly  on  the  words  of  i  Jac*  "  That  every  perfon  fo  pafling,  ^c. 
<<  fiiall  in  refpeft  of  him  or  herfelf  only,  and  not  to  or  in  refpe£l 
*^  of  any  of  his  heirs  or  pofterity,  be  difabled  and  made  incapable 
*«  to  inherit,  purchafe,  take,  hare  or  enjoy  any,  fsfr.**  Therefore 
CA^rAp/s  being  out  of  the  realm  was  a  difabilify  In  him,  fo  as  he 
could  not  take  the  eftate  when  it  {hoUld  have  vefted  in  him.  By 
this  claufe,  omtttmg  the  Words  in  {in,  refpeEl  of  him/elf  and  not  in 
rffpeSrf his  heir)  iht  a£k  iotended  that  the  offender  (hould  take 
nothing,  either  for  the  intereft  of  himfelf^  or  any  other ;  and  by 
a  fubfe^oent  clailfe  all  eftates  and  conveyances  made  to  fuch  per- 
fon or  to  his  ufe  ate  void. 

There  is  a  difierence  between  a  difability  by  aft  of  parliament, 
and  a  difability  at  common  law  \  yet  confidering  this  as  a  dif- 
ability at  conuhon  laW,  the  law  never  throws  any  intereft 
upon  a  perfon  difabled/  If  an  alien  purchafes  lands  to  him  and 
his  heirs,  albeit  he  can  have  no  heir ;  yet  he  is  of  capacity  to 
take,  but  not  to  hdld>  for  npon  office  found,  the  King  Ihall  have 
it.  If  a  man  be  attsdnted^  he  is  of  capacity  to  purchafe.  but  not 
to  hold;  for  he  can  only  purchafe  for  the  benefit  of  the  King ; 
he  can  neither  have  an  heir  nor  be  heir  to  any  man,  for  by  thd 
attainder  his  blood  is  corrupted,  t  tnj{.  2.  i.  S,  a.  i  Vent.  417. 
Now  though  an  alien  may  take  by  purchafe  by  his  own  contract 
dut  which  he  cannot  retain  againft  the  King,  yet  the  law  wilt 
sever  enable  him  by  a£t  of  his  own  to  transi^r  by  bereditaxy  de« 

Vou  I.  A  a  fcent^ 
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fcent,  or  take  by  aft  in  hw,  for  the  law,  qu£  mUlJru^a^  vilt 
not  ghre  an  inheritance  to  one  who  cannot  keep  it. 

If  the  common  law  be  fo,  that  an  eftate  will  not  veft  in  a  per- 
£on  difabled,  the  cafe  at  bar  is  muchftronger,  for  this  incapacitj 
is  hj  nfk  of  Parliament.  The  words  are,  Jbail  be  SfabUdand  made 
incapable^  fo  that  he  b  difabled  to  take»  either  for  his  own  or  die 
crown's  benefit.  The  claafe  as  to  the  heir  can  be  00I7  dedaratoiy 
and  explanad?e»  for  words  affirmative  implying  a  new  law,  infer 
a  negative,  for  the  words  precedent  were  foil  before,  be  feaHnst 
take^  that  is,  he  himfelf  in  his  own  pcrfon  fliall  not  take,  bnt  his 
heir  {hall.  The  reafon  of  inferting  the  claufe  thteefore  was  only  to 
fatisfy  the  fcruples  of  the  ignorant  as  to  the  difiercnce  between  a 
temporary  and  a  total  difability,  as  in  the  cafe  of  attainder,  thoagh 
the  difierence  may  be  well  known  amongft  lawyers.  Where  one 
is  attainted  of  treafon  or  felony,  that  is  an  abfolute  and  perpetual 
difabiltty  by  corruption  of  blood,  for  any  of  his  pofterity  to  claim 
as  heir  to  him,  or  any  anceftor  paramount ;  but  when  one  is  dif* 
abled  by  a£t  of  parliament,  to  claim  any  eftate  for  life,  that  is  a 
perfonal  difability  for  his  life  only,  and  his  heir  after  his  deadi 
may  claim  as  heir  to  him  or  any  anceftor  paramount.  11  Cf. 
Lord  Deiawari^s  cafe.  Where  Thomas  Delatvare  petitioned  the 
Queen  for  his  place  in  the  Houfe  of  Lords,  which  his  gteat 
grandfather  had,  though  William  his  father  was  difabled  by  par- 
liament, 3  E*  6.  during  his  life,  to  claim  any  dignity :  and  it 
was  obje£ledy  that  his  father  being  difabled  by  z&  of  parliament, 
the  petitioner  could  not  convey  the  defcent  to  himfelf  through  the 
difabled  perfon ;  but  the  Judges  and  Houfe  of  Lords  were  of 
opinion,  that  he  might  claim  by  him,  this  being  only  a  perfonal 
temporary  difability,  which  difters  from  an  attainder. 

Though  nothing  vefted  in  tlie  anceftor,  yet  the  heir  make  take. 
The  claufe  tiot  in  refpeB  §f  his  heirs  can  (ignify  nothing,  the  dif- 
ability extending  only  to  the  recufant  himfelf :  it  is  not  durmg 
life,  but  only  till  conformity.  This  cafe  being  a  limitation  in 
tail,  will  be  difierent  from  what  it  would  be  if  a  fee  was  limited, 
for  the  eftate-tail  is  by  the  ftatute  de  danism  and  the  iflue  in  tail 
cannot  be  difabled,  but  muft  take  by  the  ftatute.  Therefore  if 
tenant  in  tail  is  attainted  of  felony,  and  has^ifiue  and  dies,  although 
by  the  attainder  the  blood  is  corrupted,  fo  that  nothing  can  de- 
fcend  to  his  heir ;  yet  the  iflue  in  tail,  as  to  thofe  lands,  is  not 
barred,  becaufehe  is  inheritable  by  force  of  the  ftatute  dedsnb, 
but  the  wife  of  tenant  in  tail  fliall  lofe  her  dower,  becaufcflK 
claims  by  the  common  law.  Lit.  $  746,  747.  In  this  cafe  te- 
nant in  tail  himfelf  may  have  a  right  to  uke,  that  fo  it  may  de- 
fccnd,  to  enable  the  iflue  in  tail  to  inherit,  but  he  does  not  take 
fuch  an  eftate  as  that  he  Ihall  have  power  to  alien.     A  fcofltoent 
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hj  tenant  in  tul  gives  away  all  the  eftate  tenant  in  tail  had,  as 
concerning  himfelf,  or  any  benefit  that  he  may  receive  j  but  for 
the  iake  of  his  iflue»  and  him  in  reverdon,  there  dill  remains  in 
him  a  right  of  that  intail  by  force  of  the  (tatute.  And  by 
that  right  the  tail  may  be  recovered  again,  as  by  the  root  which 
is  ftill  alive,  and  the  heir  fhall  bring  ^fimud^n  in  defcendir^  and 
by  in  his  count,  itfcendit  jus  from  that  anceilor  to  him  as  heir 
ferfirmam  dm.  Hob.  335,  337.  Rmym.  354.  2  Roll.  Rep. 
418.  For  the  ftatute  df  donis  fays,  that  notwithftanding  an 
alienation  by  tenant  in  tail,  the  land  (hall  remain  to  his  ifltte, 
and  fo  fays  our  ftatute. 

It  may  be  objeded  that  it  Is  impofiible  for  the  heir  to  take 
unlefs  the  anceftor  was  feifed,  and  therefore  the  eftate  muft  veft  ^ 

in  the  recufant.  To  this  I  anfwer,  That  at  common  law  it  is  not 
necefiary,  that  the  anceftor  be  feifed,  to  enable  the  heir  to  claim 
by  defcent;  for  the  rule  of  law  is,  that  where  the  anceftor  m/g^A/ 
have  taken  the  eftate  and  been  feifed,  there  the  heir  ftiall  inherit. 
I  Co.  Shdley^s  cafe.  Nay  in  fome  cafes  the  heir  ftiall  take  by  de- 
fcent,  although  the  anceftor  never  was  or  could  be  feifed  ot  that 
eftate ;  as  if  lands  be  given  to  A*  and  B.  for  their  joint  lives,  re- 
mainder td  the  right  heirs  of  him  that  dies  firft  ;  A.  dies ;  his 
heir  ftiall  take  by  defcent,  and  yet  the  remainder  never  vefted 
during  die  life  of  A»     Co.  Lift.  378.  3. 

But  e^ren  admitting  that  this  a£l  of  parliament  cannot  have  this 
conftrufkion,  and  at  the  fame  time  agree  with  all  the  ftrid  rules 
of  the  common  law  i  yet  when  by  an  adl  of  parliament  eftates  are 
limited  for  particular  purpofes,  the  validity  of  thofe  limitations 
muft  not  be  meafured  by  thofe  ftri£fc  rules,  for  it  is  fuppofed  the 
a£l  was  made  purely  for  a  repeal  of  thofe  rules  or  maxims,  and 
the  mechanick  rules  of  reafon  ftiall  not  obftru£l  the  intent  of  the 
a£l,  for  the  ftatute  over-rules  all  private  rules  of  law.  3  Co.  64.  c^,  Llet.iy.B. 
b.  6  Co.  46.  I*  8  Co.  Prine^^  cafe.  An  eftate-tail  may  be  Cio.  Eiis.  379* 
barred  and  ceafe  for  a  time,  and  afterwards  revive  again :  it  may  *  ^'  *7-  ^* 
ceafe  as  to  one  perfon,  and  be  in  force  as  to  another.  9  CL 
Biaunumt*%  cafe.  J.  B.  and  his  wife  were  tenants  in  fpecial  tail, 
he  alone  levied  a  mie,  and  died  leaving  ifliie  \  during  the  life  of 
J.  B.  the  intail  was  barred,  and  nothing  was  left  but  a  poffibility 
to  at^feme  %  for  if  flie  furvives,  flie  ftiall  be  tenant  in  tail  as  be- 
fore, for  the  whole  tail  revives  and  b  reftored  to  her.  ^ 

An  eftate-tatl  may  in  itfelf  be  perfedi  and  alienable,  and  yet 
may  not  defcend>  though  there  be  iflue  in  tail.  Archer^  cafe  ; 
and  Hob.  358.  An  eftate-tail  may  defcend,  and  yet  it  cannot  be 
alienedi  3  Co.  50.  It  may  be  full,  and  yet  cannot  be  aliened 
•r  defccndi  is  in  Beaumonfs  cafe,  it  could  not  defcend  to  the 
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ifiue  from  the  mother  though  (he  had  the  whole  eftate-tall  in  heft 
becaufe  the  ifTue  was  barred  before  by  the  fine  levied  by  the  fa- 
ther ;  and  it  could  not  be  aliened  by  the  wife,  becaufe  it  was 
aliened  before  by  the  hufband.  Hob.  257.  Though  thofe  points 
are  fingularities,  and  contrary  to  the  known  rules  of  law,  yet 
they  being  introduced  by  ftatute,  muft  not  be  carried  to  the  ni]es 
of  law  as  to  their  (landard.  The  rules  of  law  as  to  inheritascts 
are  arbitrary,  and  do  not  depend  on  the  rules  of  reafon ;  and 
that  is  the  reafon  why  the  rules  of  law  vary  in  different  coim- 
tries* 

Objcftion,  That  the  eftate  muft  vcft  in  the  offender,  becaufe 
the  provifo  faysi  that  the  offender  conforming  (hall  be  freed  and 
difcharged  of  all  and  every  fuch  difability  and  incapacity ;  asd 
there  being  no  claufe  of  reftitution,  the  party  conforming  wouM 
have  no  benefit  of  his  conformity,  unlefs  the  eftate  always  re- 
mained in  him. 

Anfwer,  This  obje£lion  is  capable  of  the  former  anfwcr  \ 
that  an  an  a£l  of  parliament  ena£ting  fuch  things^  they  ought 
not  to  be  impugnedj  becaufe  they  are  inconfiftent  with  die  rules 
of  law.  But  this  admits  of  another  anfwer^  that  it  was  not  the 
meaning  of  the  a£l,  that  the  partv  conforming  (hould  be  reftoied 
to  that  eftate  which  was  once  vefted  in  the  next  proteftant ;  but 
the  meaning  of  it  was^  that  he  (hould  from  thenceforwards  be 
able  to  take  any  other  eftate,  not  to  have  that  efbte  which  was 
once  forfeited,  for  he  could  not  take  it  again  by  purchafe  or  de- 
icent.  Such  a  conftruftion  as  is  contended  for  on  the  other  fide, 
inftead  of  weakening,  would  very  much  encourage  popery,  and 
give  recufants  an  opportunity  to  play  the  hypocrite  \  for  if  by  his 
conformity  the  eftate  fliould  be  revefted  in  him,  he  would  coo* 
form  outwardly*  go  to  churth,  receive  the  facrament,  and  be 
obedient  to'  the  hws  for  awhile,  and  then  get  a  difpenfation 
.  and  re-enter,  and  fo  Uties  quoties^  which  would  be  to  evade 
theaa. 

The  preventing  our  youth  from  being  fent  into  popifli  femina* 
rtes,  to  fuck  the  poifon  of  their  pernicious  principles,  and  ftir  up 
the  fubje&s  to  rebellions  and  tumults,  is  the  greatcft  bulwark  to 
the  proteftant  religion.  The  taking  the  eftate  by  the  ancefior  for 
the  benefit  of  the  heir,  as  is  contended  for  is  in  Ihort  giving  the 
recufant  a  power  by  a  recovery  to  bar  his  heir,  and  difpofe  of  it 
as  he  pleafes,  whidi  overthrows  that  claufe,  the  intentioa  of 
whitfh  was  to  preferve  the  eftate  for  the  heir. 

2.  The  life  of  Philip  is  obje^ed  to  be  an  Impediment,  that 
prevents  the  execution  of  the  revexfion,  for  whilft  he  lives  fay 

they. 
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ihej,  the  cftate-tail  continues.  But  I  gire  the  objedKUi  this  aii« 
fwer.  That  PhUip  can  take  nothing,  no  more  than  Cbarks  did  : 
the  rule  of  law  is,  that  where  any  limitation  is  to  a  perfon  not  in 
fffe  at  the  time  the  eftate  ought  to  veft,  the  eftate  muft  go  orer  to 
the  next  in  remainder.  Here  the  limitation  is  to  Pbil^  and  tlie 
heirs  male  of  his  body,  but  when  that  limitadon  ought  to  take 
effe£l,  he  is  incapacitated  to  take,  and  then  the  limitation  over  ' 
to  the  lefibrs  mufl  take  efte£t  immediately.  Cro.  £1.  432.  De- 
vife  to  R.  in  tail,  and  after  his  deceafe  without  iflue.  to  Ed\omrd 
his  fon  in  tail ;  R.  dies  leaving  iffue,  living  the  teftator,  and 
there  it  was  held,  that  Edward  ihould  have  the  eftate  prefcntly, 
and  not  wait  till  the  death  of  ^'s  iflue.  %  Roll.  Ahr.  415.  C.  6. 
Devife  to  one  for  life  who  is  a  monk,  remainder  oyer  is  good.  If 
a  man  dies  feifed  leaving  iflue  only  an  alien,  the  land  (ball  efcheat 
immediately,  and  not  come  to  the  crown.  If  a  man  has  iflue  two 
fons,  and  the  eldeft  be  an  alien,  the  law  takes  no  nodce  of  him^ 
and  therefore  as  he  fliall  not  take  by  defcent  himfelf  To  he  ihatt 
not  impede  the  defcent  to  his  younger  brother,  on  fuppoGtion  that 
he  may  have  iflTue  a  natural  born  fubjeft. 

In  refpe£l  to  the  incapacity,  an  alien  refembles  a  peribn  at* 
tainted,  with  this  difference,  that  a  perfon  attainted  is  one  that 
the  law  takes  notice  of,  and  therefore  if  he  be  an  eldeft  fon  and 
furvives  his  father,  he  (hall  hinder  the  defcent  to  the  younger  fon, 
though  he  cannot  take  himfelf.  2  Vent.  (Mingwood  v.  Pace.  An 
alien,  or  perfon  attaint,  may  pnrchafe  ;  becaufe  it  is  their  own 
ad,  which  the  law  cannot  hmder ;  but  it  difables  them  from 
taking  by  defcent,  and  impedes  the  defcent  from  them,  becaufe 
they  muft  there  come  in  by  a£t  of  law,  and  the  law  will  not  truft 
them  with  an  eftate. 

If  it  be  contended  that  during  the  life  of  the  oflender  the  eftate 
Oiall  be  in  abeyance :  I  anfwer^  There  is  no  caufe  to  frame  abey- 
ances needleisly,  which  the  law  loves  not,  nor  admits,  but  in 
cafe  of  necefllty.  If  in  this  cafe  the  land  Ihottld  be  conftrued  to 
be  in  abeyance,  then  it  muft  be  Aamed  againft  the  benefit  of  the 
diurch,  whereas  it  ought  to  be  only  for  its  benefit.    Hob.  338. 

.  3*  Whether  the  ftatute  of  i  Jac.  be  ftill  in  force*  And  i* 
To  confider  it  with  refpedi  to  3  Jac.  this  laft  relates  to  a 
quite  diflerent  matter,  for  though  both  are  levelled  at  popery, 
yet  the  oflences  afe  diftin6l.  In  i  Jac.  the  intention  of  a  foreign 
education  is  the  oflTence,  fo  that  a  man  may  oficnd  againft  that  ila- 
tute,  and  be  innocent  as  to  3  Joe.  Again;  a  proteftant  may  o^end 
?g^inft  3  J^c.  papifts  only  againft  i  Jac.  By  3  Jac.  the  ofR  nder 
is  capable  of  taking  the  legal  eftate,  and  lofcs  only  the  profits  till 
conformity,  whereas  the  offender  againit  i  Jac.  takes  neitl)cr  the 
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eftate  nor  the  profiu.  The  words  of  the  3  Joe.  are,  ilathfiJ 
take,  no  benefit  hy  de/cent,  not  that  he  ibould  not  take  by  defccnt*, 
and  then  the  Itatute  (hews  the  meaning,  by  giving  the  profits  dar- 
ing his  nonconformity  to  the  next  proteftant  of  kin.    Sd.  73. 

2.  And  as  i  Joe,  (lands  animpeached  by  3  Joe.  fo  does  it 
'  likewife  by  3  Car.  The  firft  bufinefs  of  this  latter  ftatute  iS|  to 
ena£l  i  Jac.  to  be  put  in  due  execution,  which  could  not  be,  if  die 
law-makers  had  intended  it  for  a  repeal.  Befides  the  efibds  of 
thefe  ftatutes  are  different,  for  by  i  Jac.  the  recufant  is  diiiiUed 
to  take  the  lands  which  were  not  veiled,  buf  by  3'  Car.  he  only 
forfeits  what  1/  vefted  j  for  the  words  mfidl forfeit  all  bis  Unds : 
fo  that  thefe  two  ftacutes  are  very  conGftent,  for  3  Car.  was  made 
as  a  farther  provifion  to  i  Joe.  for  that  only  prevented  theve&ing 
the  lands  after  his  recufancy,  fo  that  a  perfon  in  pofleiEon  befoic 
his  offence  could  feel  no  eStGt  of  i  Jac.  and  therefore  to  adapt 
the  punifhment  to  both  cafes  the  ftatute  of  3  Car»  came  and  took 
away  the  eftate  veiled.  But  as  in  the  cafe  at  bar  the  difahOitj 
was  attached  in  Charles  and  PAxV/]^  before  the  defcent  of  tkccflatt 
on  either  of  them,  therefore  the  ftatute  of  i  Jac.  muft  be  the 
meafure  by  which  this  cafe  muft  be  ruled ;  and  then  it  foHorSi 
that  no  eftate  ever  vefted  in  Charles^  and  he  having  no  poffeffion 
the  recoveries  are  void,  and  P^/Vi^  being  difabled,  tfaehndiooft 
go  over  to  the  leffor  of  the  plaintiff  as  right  heir  of  die  firft  Lord 
Charles  %  the  confequence  of  which  is,  that  (he  had  a  good  tide 
to  make  the  leafe,  and  therefore  the  judgment  muft  be  rercrfcd, 
and  judgment  given  in  this  court  for  the  plaintiff. 

Pengelly  Serjeant  contra^  argued,  That  under  i  yac.  the  eftate- 
tail  vefted  in  Charles^  and  would  have  defcended  to  his  iflbe,  if 
he  had  had  any.     That  the  fubfequent  ftatutes  have  altered  due 

? malty,  and  given  the  forfeiture  to  the  crown  upon  conviflion. 
hat  in  this  cafe  there  was  no  convi£lion.  The  confeqoence  of 
which  is,  that  the  eftate  continued  in  him  all  his  life,  aod  die 
recoveries  were  well  fuffered  by  him. 

But  if  thefe  points  fliould  not  be  with  me,  yet  uiuler  the  fixi 
fettlement  there  is  an  eftate-tail  fubGfting  for  Philip  and  his  iffoe, 
and  therefore  the  reverfioner  cannot  enter  till  the  whole  eftatMail 
is  fpent. 

I.  Then,  the  legal  eftate  vefted  in  the  recufant,  forthecoi* 
firuQion  of  the  ftatute  ought  to  be,  that  only  the  perceptioa  of 
the  profits  of  the  eilate  of  the  recufant,  or  at  moft  foroe  anccx^ 
tain  intereft  determinable  on  his  conformity,  ought  to  veft  in  d)e 
crown ;  fo  that  the  eftate-tail  vefted  in  Charles^  and  would  hne 
defcended  to  his  iffue  male  if  he  had  left  any^  and  had  not  boned 
%  tiiem 
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tKcm  by  the  recovery.  The  words  in  i  Jac.  thai  hejhall  he  dif^ 
Medio  iake  in  refpeSi  ofbimfelf^  and  mi  in  reJpeSi  §f  his  heir,  were 
not  infcrted  in  die  ftatute  by  mttlj  of  provlfo,  but  are  incoiporated 
into  the  body  of  the  z&y  to  preferve  the  cftate  to  the  heir ;  left  the 
heir,  who  is  innocent  of  the  crimei  fliould  be  involved  in  the  pu« 
nifhment  defigned  only  for  the  offender.  The  ad  did  not  intend 
to  prevent  the  inheritance  from  vefting  in  therecufant,  and  con- 
fequently  prevent  the  defcent  to  the  ifliie  per  formam  doniy  for 
there  is  no  claufe  to  carry  the  cftate  to  any  other  perfon,  which 
provifion  is  in  all  other  ftatutes :  as  6  if.  2.  r.  6*  which  difables 
ravifiiers  and  women  ravifhed  confenting  after  the  rape,  to  have 
any  inheritance  or  dower,  appoints  the  next  of  blood  to  whom 
the  inheritance  ought  to  defcend,  revert,  or  remain,  to  enter  in- 
continently. So  the  1 1  /f.  7.  r.  ao.  appoints  him  in  remainder  or 
reverfion  (as  the  cafe  is)  to  enter  on  difcontinuances  by  women. 
Bat  this  a£):  had  no  view  or  drfign  to  abridge  the  eftate  given  by 
the  donor,  or  to  haften  the  tntereft  of  the  reverfioner  \  for  the 
penalty  was  infliAed,  not  to  affe^l  the  eftate  or  inheritance  of  the 
recufant,  but  his  perfon  only ;  the  heir  was  not  intended  to  fuf- 
fer  any  punifliment,  but  on  the  contrary  the  a£l  defigned  to  pre- 
ferve the  right  and  eftate  of  the  heir.  The  claufe  thai  all  convey* 
oncesjball  he  voidj  can  extend  only  to  conveyances  made  to  the 
recufant  himfelf,  or  to  his  ufe,  and  not  to  conveyances  made  forty 
years  before  (that  is  to  fay)  it  can  never  afFeft  the  fettlement  of 
the  firft  Lord  Ctarles,  anceftor  to  this  Charles^  for  Charles  and 
Philip  were  not  fuch  perfons  againft  whom  the  ftatute  ordained 
this  punifliment,  when  this  conveyance  was  made. 

This  aft  of  I  jfac.  having  then  only  difaWcd  the  recufant  as  to 
a  fmall  intereft  in  the  land;  it  follows,  that  the  rcfidue  of  the 
eftate  muft  remain  in  him.  If  the  heir  is  to  take  any  thing  by  this 
ad,  the  eftate  muft  veft  and  continue  in  the  anceftor  during 
life ;  for  the  heir,  whetlier  he  be  a  general  or  fpecial  heir,  muft 
derive  his  title  by  the  rules  of  law  under  the  fettlement  of  the  firft 
Charles. 

There  is  no  difFerence,  when  the  eftate  is  vcfted,  and  when  it 
is  to  veft ;  for  it  will  be  agreed,  that  by  this  ftatute  lands  vcfted 
are  not  to  be  dcvefted  from  the  recufant.  Our  objeftion  is,  that  if 
there  is  a  total  difability  in  the  anceftor  himfelf,  none  can  claim  as 
heir  to  him,  and  that  is  proved  by  the  cafe  of  Collingwood  v.  Pace^  Ante  33* 
cited  by  the  other  fide,  and  then  this  difability  muft  deftroy  the 
fettlement,  and  ftop  the  bJood  *,  for  if  there  be  grandfather, 
father  and  fon,  and  the  father  is  attainted,  though  neither  tlie 
blood  of  the  grandfather,  or  fon  be  corrupted  between  them,  yet 
t^e  corruption  of  the  father's  blood  draws  a  confequential  impe« 
diment  upon  the  fon  to  inherit  to  the  grandfather^  becaufe  the    - 
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fathet^i  corruption  of  blood  obftruds  die  tnnfmiflkm  of  tk  be^ 
reditary  dcfcent  between  the  grandfather  and  the  fon*  If  tenant 
in  lail  is  attainted  of  treafon  or  felony,  and  at  the  time  of  his  at« 
taiiidcrhad  no  iflue,  and  after  the  obtaining  lus  pardon  ha»ifiue, 
fuch  ifiue  is  inheritable  to  him }  but  if  he  had  iflue  before  the 
pardrn,  the  defcent  to  fuch  fon  is  hindered,  for  the  blood  be« 
tween  ^im  and  his  father  is  corrupted,  which  cafe  contradifU 
Liu  $  76,  77.  for  though  the  eldeft  fon  bom  before  the  pardon 
cannot  take,  nor  the  youngcft  fon  living  the  eldeft,  yet  dxcrc  is 
no  cejfer  of  the  citate-tail  upon  fuppofition  that  the  eldeft  will  die 
without  iflue,  and  then  the  youngeft  fon  will  inherit.  In  our 
cafe,  if  there  is  any  right  of  the  eftate-tail  remaining  in  thcrcco- 
fant,  the  reverfion  (hall  not  be  executed.  In  the  cafe  of  Lord 
Delaware  the  difability  was  impofed  for  life,  and  the  court  held 
*""  '  that  one  might  claim  as  heir  from  a  perfon  difabled  only  by  act 

of  parliament. 

This  conftruftion  which  I  am  contending  for  of  the  intent  of 
the  claufe  in  impoGng  only  the  forfeiture  of  feme  uncertain  x> 
tereft  till  conformity,  will  be  fupported  by  the  provifo  for  con- 
formity. By  that  claufe  the  party  conforming  <'  (hali,  for  and 
*<  during  fuch  time  as  he  fliall  continue  in  fudh  confonnity,  be 
**  freed  and  difcharged  of  all  and  every  fuch  difability  and  inca- 
**  pacily."  Now  it  would  be  ftrange,  that  the  party  compljing 
with  the  a6\,  in  conforming  to  thefe  laws,  ftiould  not  have  the 
benefit  of  fuch  conformity,  that  is,  have  the  cftate  again  \  whidi 
he  could  not,  if  the  eftate  was  once  vefted  in  another,  there  be* 
ing  no  claufe  of  reftitution.  The  intent  therefore  of  the  ad  was, 
that  the  party  conforming  fiiould  be  in  the  fame  condition  as  be- 
fore his  ofience,  that  is,  receive  the  profits  of  his  eftate  to  hii 
own  ufe.  An  aA  of  Parliament  may  indeed  make  an  eftate  ceafc 
and  rife  again,  as  in  The  Prmcf%  cafe^  but  then  the  W(^ds  of  that 
s^  muft  be  exprefs. 

It  may  be  demanded,  to  whom  did  the  ftatute  intend  to  gnc 
the  profits  of  the  eftate  \  I  anfwer,  that  forfeitures  given  by  ibh 
tute,  either  for  non-feafances  orinis-feafances,  for  public  oficocesy 
fines  and  penalties  for  ofiences  at  common  law  agatpft  the  pub* 
lick  good  (no  perfon  being  appointed  to  take  the  benefit  of  tbexn) 
(hall  go  to  the*  King,  ^  pattf  patrU^  the  bead  of  the  govenuneot 
and  fountain  of  juftice,  who  ift  concerned  to  fee  the  laws  eie- 
cuted.  But  when  the  oflence  is  prix^ate,  and  afiefis  only  paiti- 
cular  perfons;  there  it  is  bytt  juft  and  reafonabk  the  fofRrrcr 
ihould  have  the  forfeiture  or  fine  for  a  compenlation.  In  the 
cafe  at  bar  die  ofience  is  of  a  publick  nature,  againft  the  comnioo 
good  of  the  kingdom,  and  confequendy  the  forfeiture  accrues  ra 
fhe  crown^  according  to  the  cafe  of  IVeodward  y.  Foxj  2  fe^* 
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t6^.    3  Liv.  2ig.    In  2  Infi.  650.  on  2  Ed.  6.  c.  139  the  fior* 

feiture  of  the  treble  Talne  for  not  fetting  forth  titlies  was  there- 
fore by  exprefs  words  given  to  the  owner  of  the  tithes,  and  fo  Is 
Moor  22^*  X  Roll.  Rep.  go.  ii  Co.  60.  2  And.  127.  As  to  ^  ^  | 
Bfoumonf^  cafe,  the  fine  by  the  harortf  of  the  lands  whereof  the  t  33  J 
haron  zndfente  were  fcifed  of  a  fpecial  tail,  was  no  ceffer  of  the 
cdate-taii  of  the  ftme^  and  in  that  cafe  it  is  not  pretended  that 
the  eftate-tail  ihall  go  over  to  the  reverfioner,  whilft  there  re- 
mained iflue  of  tenant  in  tail  fo  levying  the  fine« 

This  conftru£lion,  that  the  forfeiture  ihall  go  to  the  crown, 
prevents  all  exceptions  \  but  the  other  conftru<^ion,  that  no  eftate 
veftsi  prevents  the  penalty  defigned  by  the  ilatute;  for  if  no 
eftate  veils,  tHe  crown  cannot  have  the  profits.  The  a£^  in- 
tended no  difference,  whether  the  recufant  had  the  eftate  before 
or  after  the  offence,  nor  of  the  quality  of  the  eftate,  whether  it 
was  fee  or  tail ;  bat.  in  reafon,  of  the  two  the  eftate-tail  ought 
to  be  more  favourably  coi.lLrued  to  be  preferved,  the  ftatute  de 
donis  taking  fo  much  care  to  preferve  the  eftate  for  the  ifTue 
againft  the  alienation  of  the  tenant  in  tail ;  and  therefore  by  that 
ftatute  the  iiTue  was  not  barred,  though  the  father  was  attainted 
of  treafon,  though  it  is  fince  altered  by  the  26  H.  8.  r.  13. 

Beiides,  in  this  ftatute  there  are  exprefs  words  preferring  the 
eftate  to  die  heir.  It  is  more  beneficial  to  the  fubje£l:,  that  the 
crown  ftiould  have  the  profits,  than  the  next  of  lun,  who  may 
perhaps  employ  them  under->hand  to  the  ufe  of  the  recufant  in  all 
or  in  part :  which  bargain  may  be  eafily  mad^?,  confidering  that 
he  is  but  tenant  at  will  to  the  ofiender,  who  whenever  he 
pleafcs  may  conformj  and  take  the  land^  and  recover  the  mefhe 
profit?. 

But  admitting  that  no  eftate  vefts  by  I  Jac.  yet  the  recovery 
is  good ;  for  the  right  of  the  entail  continued  in  Charles.  3  Co.  6» 
Maron  z:aAfenu  feifed  to  them  and  the  heirs  male  of  the  body  of 
the  hufl>and,  remainder  to  B.  in  tail :  the  haron  alone  levied  a 
fine  and  fuffered  a  recovery,  in  which  he  only  was  vouched,  and 
not  die  wife,  who  had  a  joint  eftate  for  life  with  him  j  yet  it 
was  adjudged,  that  the  baron  coming  in  as  vouchee,  came  in  in 
privity  of  the  eftate-tail,  and  not  of  any  other  eftate,  and  fo  the 
recovery  is  good. 

If  the  eftate  did  not  veft  in  Charles^  then  he  is  a  difTeifor,  and 
that  way  the  recovery  is  good.  3  Co.  59.  Lincoln  Coll.  cafe.  • 
If  there  be  tenant  for  life,  remainder  in  tail,  and  he  in  remainder 
enters  upon  the  IciTee,  and  difieifes  him,  and  after  fuffers  a  com- 
mon recovery ;  that  Ihali  bind  the  Uii,  for  the  diii'cifin  does  not 
/^  deveft 
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deveft  the  taili  but  he  Is  a  difleifor  of  the  eftate  for  fife  only,  and 
as  to  himfelf  he  is  feifed  by  force  of  the  ta9.  a  Rgl/,  Air.  395. 
C  3*  6  Co*  32.  And  fo  he  concluded  this  point,  that  the 
eftate  vefts  in  the  recufant,  and  only  a  perception  of  the  profits 
r  23%  1  is  forfeited  to  the  King :  or  if  no  eftate  vefted)  yet  the  recovery 
•  Is  good|  as  fuflfered  by  a  difleifor,  and  confequently  quacumpi^ 
via  data  the  leflbr  of  the  pladntiiFcan  have  no  title. 

2.  But  admitting  that  no  eftate  vefts  in  the  oflender,  and  that 
the  recoveries  are  void,  yet  the  plaintiff  cannot  recover :  for  if 
Pbilip  cannot  take  himfelf,  yet  there  is  no  cejir  of  the  eftate- 
t:ul,  whereby^  the  reverfion  can  be  executed  in  the  plainti£^  tiU 
the  death  of  PbUip  without  ifTue,  i  Infi.  28.  as  long  as  any  right 
of  the  eftate-fail  remains,  the  law  looks  for  ifibe;  and  dioagh 
the  tenant  in  tail  be  100  years  old,  yet  the  law  fees  no  impoffi- 
bility  of  his  having  ifiue  y  and  LUt.  $  34.  is,  that  none  can  be 
tenant  in  tail  apres,  i^c.  but  one  of  the  donees  in  fpecial  tail|  for 
a  donee  in  tail  general  cannot  be  faid  to  be  tenant  in  tail  after 
pollibility,  becaufe  always  during  his  life  there  is  a  poffihilitj  that 
he  may  have  iflue  inheritable  to  the  fame  intaiU 

It  is  admitted,  that  if  PiUip  has  iflue  at  any  time,  the  iflue 
may  inherit ;  and  then  .the  eftate  muft  continue  in  Pbil^  be- 
caufe the  law  expels  his  having  iflue.  Tenant  in  tail  may  foficr 
a  recovery  and  bar  his  iflue,  becaufe  he  has  the  whole  inherit- 
ance  in  him.  As  to  2  Roil.  Air.  415.  where  a  devife  to  a  monk 
is  held  void,  and  the  remainder  good :  in  the  fame  book,  pi.  4. 
it  faid,  that  if  a  leafe  be  made  to  a  man  who  is  not  capable  (as  a 
monk)  for  life,  the  remainder  over  is  not  good :  £0  that  in  a  de- 
vife, becaufe  the  intent  of  the  devifor  is  regarded,  it  is  good ; 
but  not  in  a  conveyance  at  common  law.  As  to  the  cafe,  Ch. 
EL  422.  there  the  only  qucftion  was,  whether,  if  the  dcvifcc  in 
tail  die  in  the  life  of  the  devifor,  his  heir  in  tail  could  inherit^ 
and  it  was  held  that  a  fubfequent  limitation  to  take  eflle£^  on  the 
the  death  of  fuch  a  perfon  without  iflue  ftiould  take  cScGt  imme- 
diately, becaufe  there  was  no  poflibility  for  the  iflue  to  inherit. 
Plow.  557.  i,  29  AJl  61.  Tenant  in  tail  was  bound  in  a  fta- 
tute  merchant,  and  had  iflue ;  the  iflue  was  outlawed  of  fcloriy> 
but  pardoned  in  the  life  of  the  father;  the  father  died,  the  iflue 
entered,  the  conufee  fued  execution  of  the  land,  and  die  heir 
brought  an  aflife ;  and  it  was  held  that  the  outlawry  for  felony 
fo  difabled  him  in  his  blood,  that  he  could  not  take  by  defccnt 
the  lands  in  tail,  any  more  than  lands  in  fee,  notwidiftanding 
the  charter  of  pardon,  which  could  not  reftore  his  blood  to  its 
former  purity ;  and  when  the  father  died  the  land  could  not  re- 
vert to  the  donor,  becaufe  the  donee  had  iflue,  though  that  iflue 
was  difabled,  and  upon  the  father's  death  the  freehold  was  in  no 

perfon^ 
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perfon«  bat  in  ntMus^  and  becaufe  erery  man  in  the  world  had 
^qual  tide,  the  land  eonceditur  occupanti.  Bro.  Defcent^  pL  23. 
As  to  9  Ctf*  140*  Cm  that  there  may  be  an  eftate-tail  which  may 
not  defcend  to  the  iflue ;  the  reafon  is,  becaufe  there  is  a  total 
dilability  by  the  fine  of  the  baron,  whereas  the  difabillty  in  the  £  33S  } 
cafe  at  bar  is  only  temporary,  and  is  removed  upon  conformity. 
4  Leon.  84.  Gouldf.  loa.  An  alien  born  purchafed  lands  la 
tailj  remainder  to  a  ftranger  in  fee,  and  fuffered  a  recoTery ;  and 
it  was  held,  that  the  remainder  was  barred,  for  before  office 
found  he  was  a  good  tenant  to  itcpracifey  and  that  the  alien  had 
a  good  fiee-funple  j  and  though  in  this  cafe  it  was  impoffible  for 
him  to  have  iflae  inheritable  to  the  intatl,  yet  the  recovery  barred 
the  remainder.  If  there  is  in  the  eye  of  the  law  any  perfon  that 
by  pofltbility  may  be  inheritable  to  the  tail,  the  reverfioner  ihall 
never  enter,  till  the  firft  limitation  is  fuUy  at  an  end.  Till  1 705. 
yofipb  the  younger  brother  of  Charles  and  Piilip  was  alive,  and 
a  proteftant ;  and  it  is  not  pretended  that  he  could  enter,  though 
he  was  ifliie  in  tail ;  and  then  if  the  life  of  Plii/ip  prevented  his 
entry,  confe quently  it  muft  prevent  tl.e  entry  of  the  reverfioijcr. 
Though  PUiip  was  a  recufant,  yet  no  claim  ever  came  to  him^ 
therefore  no  difability  could  come  to  him  in  refped  of  the  lands, 
but  only  in  refpe£l  of  his  perfon ;  if  the  reverfioner  ihould  enter^ 
diere  would  be  no  remedy  for  the  iflue  born  after.      1 

The  difabilities  are  pardoned  by  2  ]^.  {^  M*  ^.  10.  which  is 
a  general  law,  and  therefore  to  be  taken  notice  of  by  the  court, 
though  not  found. 

3.  This  aft  of  i  Joe.  is  altered  by  3  Jac.  which  extends  to  all 
die  ofiences  in  i  Jac,  Hob.  73.  feems  to  admit,  that  the  pu« 
jiifliment  ought  to  be  according  to  3  Jac.  for  that  he  that  enters 
on  the  land  of  the  recufant  is  only  tenant  at  will.  1  Kti.  263* 
The  court  was  of  opinion,  that  3  Jac.  meant  no  other  caufe  but 
what  I  Joe.  intended,  to  prevent  the  education,  and  that  the 
King  hath  not  an  intereft  in  the  land  of  a  recufant,  as  by 
3  Eliz*  €•  3«  of  fugitives,  only  a  right  to  a  perception  of  the 
profits,  which  by  the  return  and  conformity  of  the  ofiender  im- 
mediately vanilhes. 

4.  The  ftatttte  of  3  Car.  has  alfo  made  feveral  alterations  in  > 
I  jfac.  for  it  alters  not  only  the  difpofition  of  the  eftate,  but  the 
forfeiture ;  for  by  this  ftatute  there  muft  be  a  convidion,  and 
then  Charles  not  being  convi&ed  can  forfeit  nothing ;  and  the 
opinion  of  C  B.  was  that  this  ftatute  muft  be  the  rule.  By  this 
the  King  is  to  have  the  land,  and  by  3  Jae,  the  next  ot  kin, 
which  is  inconfiftent.  It  is  not  neceflary  to  cite  all  the  cafes 
where  it  has  been  held,  that  a  fubfequent  ftatute  being  contrary 

to. 
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to,  or  inconfiltent  with  t  former,  i$  an  implicit  repeal  of  tiul 
former  law.  1 1  Co.  6i.  I  Joms  22.  It U  agreed,  that  3  Car., 
extends  to  more  oflences  than  I  or  3  yae»  If  it  had  eztenldl 
to  fewer,  there  might  be  fome  colour  to  fay*  that  the  odier  ftatutes 
[  339  }  vc  neceflary ;  but  if  both  3  Car.  and  i  Jm.  inffiding  difieicnt 
punifliments  Yor  the  fame  ofience,  fliould  be  in  force ;  die  con- 
fequence  would  be,  that  the  offender  would  be  pnniihed  twice 
for  the  fame  offence,  contrary  to  the  rule,  omQ  Us  fumn  ddttfr^ 
uno  et  egdem  dili&9% 

Though  after  the  preamble  of  3  Car.  it  ii  enaded,  that  i  Jac* 
fhall  be  pftt  in  execution ;  yet  the  intent  of  tl^  could  only  be  to 
continue  i  Jac.  for  the  punilhment  of  oficnoes  committed  be* 
tween  that  and  3  Car.  for  without  this  thofe.  offences  would  it- 
main  unpuniflicd,  i  Jac.  being  impHcitly  repealed,  liijac. 
continues,  tlie  puniffiment  deCgned  by  3  Car.  diough  the  heaf ier, 
will  be  avoided  %  for  if  i  Jac.  prevents  any  eilatc  from  veffing 
in  the  recufant,  nothing  can  be  forfeited  by  3  Car.  for  be  cannot 
forfeit  what  be  has  not,  and  he  can  have  nothing  by  reafon  of 
I  Jac.  But  if  3  Car.  is  a  repeal  of  i  Jac.  (as  I  apprehend  it 
plainly  appears  to  be)  it  follows,  that  Charles  being  never  cod- 
vi£led|  had  a  good  eftate  to  make  a  tenant  to  the/r/n/f|  and 
being  himfelf  tenant  in  tail  under  the  fettlement  of  the  firft  Lord 
Charles,  has  by  coming  in  as  vouchee  in  a  recovery  barred  the 
remainder  to  the  right  heirs  of  Lord  Charles,  under  which  the 
Dutchefs  claims.  But  if  that  recovery  be  not  goods  yet  ^e  fife 
of  Philip  who  may  poffibly  conform,  or  Ic^vc  iffue  capaUe» 
will  ftand  in  her  way ;  fo  that  taking  it  either  way,  the  judg- 
ment given  below  for  the  defendants  was  well  given,  and  ought 
to  be  affirmed. 

Forte/cue  replied.  3  Car.  can  be  no  repeal  of  i  Jac.  for  though 
the  penalties  are  different,  yet  they  are  confi{lent.  The  differ- 
ence between  a  forfeiture  and  a  difability  is,  that  a  forfeiture  can 
be  applied  only  to  what  the  offender  has,  but  a  difability  cannot 
be  forfeited.  The  books  arc  full  of  cafes,  wherein  it  has  been 
held,  that  a  poffibility  cannot  be  forfeited,  or  a  right.  A  difa- 
bility is  an  incapacity  in  the  offender  to  ukc  any  eftate.  Nilist 
quod  non  hahet.  This  cafe  is  like  that  of  a  monk,  who  on  his  dc- 
raignment  may  fetch  back  the  eftate  whcrcfoever  it  is  gone;  and 
fo  may  Philip  on  conformity,  or  his  ifliie  inheritable,  enter  upon 
the  rcverfioner  in  the  cafe  at  bar. 

Parler  C.  J.  This  fecms  to  be  a  matter  of  great  diffiflokj' 
two  different  conftruftions  of  the  adl  of  Parliament  haw  been 
fet  up,  v/z.  for  the  plaintiff.  That  the  difability  it  total  in  the 
recufant,  and  no  right  at  all  of  the  eftate-tail  ihall  vdl  in  husi 

bat 
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but  It  fliall  go  OTcr  to  the  next  ifiue  in  tail  capable ;  if  there  be 

none,  to  the  reTerfioner ;  bccaufe  otherwife  the  rccufant  would 

be  able  to  defeat  the  intent  of  the  a£l,  which  was  to  preferve  the 

cftate  to  the  heir  or  pofterity.     That  for  the  defendant  is,  that 

the  compleat  legal  eftate  fliall  veft  in  the  anceftor,  becaufe  other-      r  «. .  q  i 

wife  thcj  who  muft  claim  through  him  could  not  take  by  defcent^ 

fo  that  the  intention  of  a  benefit  to  the  heir  would  be  defeated 

that  way. 

Now  both  thefe»  though  they  have  a  colour  of  being  for  the 
heir's  benefit^  yet  tend  to  defeat  it,  and  will  not  anfwer  the  in- 
tention. If  the  firft  fliould  prevail,  that  nothing  veiled  in  Charles 
or  Pbilipj  but  the  eftate  pafies  over  to  the  reverfioner ;  then  the 
eilate-tail  muft  be  totally  determined.  Then  if  Philip  fhould  have 
ifTue  capable  (of  which  there  is  ftill  a  pofEbility)  they  will  be 
barred,  for  if  the  eftate*tail  be  once  determined,  nothing  can  fet 
it  up  again.  Indeed  where  a  man  takes  an  eftate,  and  after- 
wards a  more  worthy  heir  comes  in  effiy  who  may  take  the  fame 
eftate,  it  (hall  deveft  out  of  the  former  and  veft  in  the  latter :  as 
if  tenant  in  tail  has  two  ions,  and  dies,  the  eldeft  enters  and  dies 
leaving  his  wifie  privement  enfeint  with  a  fon  \  the  eftate  prefently 
vefts  in  the  younger  brother,  but  as  foon  as  the  pofthumous  fon 
is  bom,  he  fhall  have  it ;  but  this  isj  becaufe  both  come  in  under 
the  fame  eftate-tail,  and  there  is  no  determination  of  it :  but  he 
in  reverCon  can  never  enter,  fo  long  as  any  right  of  the  tail  which 
be  has  giantcd  out  remaina. 

The  odiCT  conftrttAion^  by  making  the  compleat  legal  eftate 
veft  in  the  recufant  ancdlofy  enables  him  to  alien:  fo  that 
though  the  a&  fays  the  anoeftor  fliall  be  difabled  to  take  for  and 
in  refpe£l  of  himfelf,  and  not  for  and  in  refpeA  of  his  heirs  or 
pofteritys  this  conftruAion  enables  him  to  uke  for  his  own  be- 
nefit, contrary  to  the  benefit  of  the  heir.  Confider  therefore, 
whether  there  be  not  a  middle  way  between  diefe  two,  which 
may  better  anfwer  the  intention,  {vi%.)  that  the  right  of  the  tail 
fliall  veft  in  the  anceftor^  fo  far  as  is  neceflary  to  convey  the  de- 
fcent  to  the  ifiue,  but  not  to  enable  him  to  alien  :  then  indeed 
the  defendants  will  have  no  title,  but  how  can  the  leflbr  of  the 
plainciflFenter  in  Piilif's  life-time  i 

The  ad  of  3  Jac.  feems  to  be  quite  oi;it  of  the  cafe,  being 
made  for  another  purpofe. 

The  z€t  of  3  Car.  does  concern  the  fame  perfons  and  crimesf 
(amongft  others)  with  that  of  i  Jac.  but  it  is  not  therefore  a  re- 
peal  of  it*    It  is  obje^icd^  that  it  inflicts  incohliftent  penalties ; 

but 


04O  Trinity  Term  6  Geo* 

bttt  ynhj  are  tliey  inconfiftent>  fince  one  nsy  have  a  ptafex  ope» 
ladon  upon  fome  eftates^  and  the  other  vpon  others  i 

I  do  not  fee  what  advantage  can  be  taken  of  the  zSt  of  general 
pardon ;  for  though  it  is  a  publick  ad»  yet  he  that  will  tadce  the 
benefit  of  it  muft  fl&ew  how  he  is  intitled  to  it»  and  that  he  is  not 
within  any  of  the  exceptions  i  fo  it  flioold  have  been  found. 

[  341  }  Pratt  J.  The  claufe  which  fays,  that  all  eftates,  terms»  and 
other  interefts,  made  to  fnch  recufant,  (hall  be  void  \  does  not 
indeed  concern  defcents,  but  purchafes :  but  confider  whether 
an  argument  may  not  be  drawn  from  theoce»  that  the  intent  of 
the  a^  was>  that  tl^y  (bould  take  no  right,  no  intereft  at  £L 

Pa/.  2  Geo.  it  was  argued  a  fecond  time  by  Serjeant  Hooper  for 
the  plainti£Fand  Mr»  Lutwycbe  for  the  defendant. 

Hooper  Serjeant.  The  difabiHty  by  i  Jac.  happened  before 
any  thing  defcejnded  either  to  Charles  or  PhiUp :  it  might  hate 
descended  to  Jofepbj  but  he  being  dead  without  ifiuCy  it  reverts 
to  the  donor.  The  ftatute  of  i  Jac.  induces  fudi  a  temporary 
difability,  as  prevents  any  thing  from  vefting.  Charles  and  Pti- 
ftp  were  no  lords,  though  the  verdift  calls  diem  fo  ;  for  die  fta- 
tute difables  them  to  take  any  hereditament!  as  a  dignity  is. 

As  to  the  point,  whether  this  a£l  be  repealed  or  not»  |t  feems 
ftrange  to  imagine,  that  an  a£t  made  with  fuch  ddiberatioa 
fiiould  in  two  years  after  be  repealed ;  efpedsdiy  if  wc  conCder 
what  happened  within  thofe  two  years  \  the  powder  plot  was  then 
juft  difcovered,  and  immediately  an  zGt  paflcd  for  a  pobiick 
thankfgiving  for  that  deliverance }  the  confpirators  are  attainted, 
and  then  at  theiame  parliament  is  this  ftatute  made,  which  is 
fct  up  for  a  repeal  of  i  Jac.  die  great  bulwark  againft  popery. 
Thefe  have  different  operations,  and  may  well  ftand  togedier ; 
the  one  prevents  eftates  from  vefting,  and  the  other  meddles 
widi  eftates  vefted. 

But  fuppofing  for  argument  fake,  diat  which  odierwife  lean 
sever  admit,  that  3  Jac.  does  amount  to  a  repeal  of  i  Jac.  yet 
furely  then  the  ftatute  of  3  Car.  has  revived  it ;  for  it  cnads  it 
^?  *^.  P**'  *"  ^^«  execution,  which  plainly  (hews  it  was  not 
thought  to  be  repealed  by  3  Jac.  or  intended  to  be  repealed  hj 
3  Car.  and  it  is  to  be  in  exccudon  as  well  againft  crimes  Uhe^^^ 
thofe  aftually  committed. 

The  common  recovery  can  have  no  effeft,  being  fuflfeied  by 
•nc  who  had  no  eftate  in  him  at  die  dme,  apd  thercfpre  could 
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notbj  deed  tmdled  make  a  tenant  to  tlie  /rac^.  By  deed  in- 
roUed  (that  is^  by  bargain  and  talc)  nothing  pafles  but  what  may 
lawfully  pafsy  for  it  does  not  work  a  difleifm  or  any  Urt.  The 
a&  I  y^.  is  expfefsy  that  fuch  perfon  (hall  be  difabled  to  take  | 
by  the  recovery  he  may  extinguiiai  his  right,  but  he  cannot  alien 
itj  he  has  Jstt  extktguends,  but  not  Jus  alienandi.  On  i  Jmc^  the 
crown  can  have  no  rights  becaufe  nothing  Tefts  in  the  party ;  and 
therefore  if  the  father  is  feifed  of  lands  in  fee,  and  the  fon  is  at-  £  j^t  J 
tainted  of  treafon  in  the  life  of  the  father,  and  the  father  dies  i 
the  land  (hall  efcheat,  for  that  the  father  died  without  heir,  and 
the  crown  cannot  have  the  land  as  a  forfeiture,  becaufe  the 
Con  never  had  it  to  forfeit*  ilnft*  13*  ii*  Here  nothing  is  vcttoi, 
in  CbarUs  or  PiUip^  and  fo  consequently  they  can  forfeit  nothing* 
They  have  fdntiUa  juris  to  preferve  the  eftate-tail,  but  not  to 
forfeit  or  deftroy  it.  The  crown  can  never  take  but  by  record, 
either  judicial  or  minifterial,  as  in  the  cafe  of  an  efcheat  the 
crown  takes  by  office,  which  is  a  minifterial  record. 

I  come  now  to  the  chief  point,  whether  the  dutchefs  can  enter, 
fiving  PbUip  ?  At  common  law  before  the  ftatutc  de  donis  all 
eilates  were  fee-fimple }  and  the  ftatute  was  calculated  more  for 
the  benefit  of  him  in  reverfion,  than  the  tenant  in  tail  or  his  ifliie, 
for  now  the  reverfion  is  certain,  and  the  donor  may  limit  as  many 
remainders  as  he  pleafcs,  which  he  could  not  do  before,  for  there 
could  not  be  one  fee-fimple  depending  upon  another }  and  the 
rever(ion  is  now  fixed,  which  before  was  but  a  pofllbility,  for  now 
the  tenaot  in  tail  can  neither  bar  nor  clog  the  reverfion,  except 
by  a  recovery  which  is  not  mentioned  in  the  fbcute  de  dents ; 
fince  which  there  is  no  one  flatute  that  gives  the  tenant  in  tail 
power  to  charge  the  reverfion*  As  to  the  cafe  now  before  us, 
the  ftatute  of  z  Jac,  has  repealed  the  ftatute  de  donis^  for  by  that 
Charles  and  Philip  are  made  inheritable  as  iflue  in  tail,  but  now 
by  tUs  latter  ftatute  they  are  difabled* 

At  common  law  before  the  ftatute  de  donis  zfimudon  in  rever^ 
ter  did  lie  on  failure  of  ifliic  %  and  in  our  cafe  if  there  are  no  {(Tue 
inheritable  to  the  eftate,  it  muft  revert  to  us,  who  are  the  right 
heirs  of  the  donor*  If  tenant  in  tail  dies  leaving  his  wife  prive* 
went  enfeint  with  a  fon,  the  eftate-tail  muft  revert  to  the  donor, 
fubje£l  to  the  entry  of  a  pofthumous  fon.  (C.  J*  Have  you  any 
cafe  to  that  ?}  Hooper^  I  did  not  look  for  any,  tmnking  it  con(bnc 
experience* 

This  eftate  muft  go  to  the  reverfioner,  otherwife  where  can  it 
go  ?  The  aA  of  I  Jac.  takes  away  and  abrogates  not  only  all  rules 
and  maxims  of  law,  but  alfo  all  a£ts  of  parliament  prior  to  it,  that 
are  contrary  and  repugnanu     8  Co.  Prince*^  cafe.    That  was  a 

fettlement 
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fttdemttt  of  part  of  die  duchy  of  Cornwall  by  ad  of  pariiametit^ 
diere  die  eftate  (as  it  has  lately  done  till  Sang  George  came  to  xkt 
I  crown)  when  there  was  no  Prince  of  Wales^  lay  donnant  for 

many  years;  and  when  there  was  a  Prinpe  oiWales^  rofe  again. 
In  our  cafe,  if  PhUip  fhould  have  a  fon,  he  might  enter  ;  but  .in 
the  mean  time  the  eftate  muft  go  over  to  the  reverfioner.  Some 
perfons  are  capable  to  take  by  purchafe,  that  are  not  capable  to 
[  343  ]  ^^^  ^7  <lcf<CGiit ;  but  no  cafe  proves  that  one  may  take  by  defcenti 
that  is  difablcd  to  take  by  purchafe* 

Ltitwyche  contra.  As  to  the  firft  point,  whether  any  thing  vefts 
in  Charles  or  Philip :  if  the  ftatute  had  intended  to  induce  a  total 
difability,  there  would  not  have  been  the  faving  claufe  as  to  the 
heir ;  which  implieSj  that  the  anceftor  (hall  be  capable  to  take 
for  die  benefit  of  the  heir.  The  heir  is  not  to  be  a  purchafer, 
but  the  anceftor  himfelf,  and  confequently  it  muft  veft  in  the  an* 
ceftor,  for  otherwife  it  cannot  defcend  to  die  heir ;  be  the  inhc* 
ritance  either  fee-fimple  or  fee-tail,  the  anceftor  muft  inherit,  to 
tranfmit  it  to  pofterity.  If  no  eftate  vefts,  and  it  be  an  inherit- 
ance, where  can  the  freehold  be  during  the  life  of  die  offender  ? 
It  cannot  be  in  abeyance,  and  therefore  the  right  of  the  iotail 
fliall  veft  in  the  recufant,  but  the  crown  fiiall  have  the  profits* 

Had  this  ftatute  intended  a  total  difability,  it  would  have  pro* 
vided  to  whom  the  land  fhould  have  defcended  in  the  mean  time, 
as  in  6  R.2.C,  6.  1 1  H.  7.  c.  ao.  and  4  CsT  5  P.  V  M*  c.  8. 
On  6  R.  2.  the  heir  is  a  purchafer,  but  on  the  11 H.  7.  he  takes 
bydefcent.     3  C9.  37* 

As  to  the  Prwcf%  cafe,  that  was  by  a£i  of  parliament ;  and  re-^ 
folved  that  it  would  not  be  good  at  common  law« 

It  is  ob)e£ied,  that  if  the  ofiender  has  the  eftate,  be  may  de« 
ilroy  it,  and  bar  the  iflue  for  whom  the  ftatute  is  fo  careful. 
To  this  I  anfwer :  diat  if  by  this  ftatute  die  eftate  tail  vefts  in 
him,  a  common  recovery  is  as  incident  to  his  eftate,  as  alienation 
is  to  a  tenant  in  fee-fimple.  My  Lord  Coke^  i  Injl.  223.  h. 
enumerating  the  feveral  incidents  to  fuch  an  eftate  fays.  That  the 
tenant  in  tail  may  fuflTer  a  common  recovery,  and  therefore,  fays 
he,  if  a  gift  in  tail  is  made,  with  condition  reftridive  of  fuch  an 
incident,  the  condition  is  repugnant  and  void,  for  fuch  a  tenant 
has  a  right  to  turn  the.  fee  tail  into  a  fee-fimple  for  the  benefit  of 
his  heirs,  by  bariing  ftrangers*  C.  J.  Can  he  make  a  deed  for  a 
tenant  to  the  precipe  without  an  alienation  ?  Lutwyche^  Such  an 
alienation  only  with  intent  to  fuSer  a  recovery,  may  not  amount 
to  fuch  an  alienation  as  is  prohibited  within  the  intent  of  this  fta* 
tute.   4  Leon*  84*   Land  was  given  to  an  aliqn  in  4aU|  remainder 
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to  ailottier  in  fee :  the  alien  fuffered  a  recoverji  and  died  without 
tflue ;  it  was  urged  that  the  recovery  was  voidj  for  that  the  alien 
Was  not  tenant  of  die  freehold  at  the  time  of  the  recovery  fuficred^ 
but  the  whole  court  held  that  the  recovery  was  good  to  bar  the 
temaindet* 

Another  queftion  is^  whether  die  reverfion  can  be  etecuted  [  ^44  ] 
Uvine  Philip  ?  i  Infi.  28*  a.  is>  that  if  lands  be  given  to  a  man 
and  his  wife  and  to  the  heirs  of  their  two  bodiesi  and  they  live 
till  each  be  2oo  ytarsold,  yet  do  they  continue  tenants  in  tail^ 
for  the  hw  fees  no  impofltbility  of  their  having  ifltie.  In  otir  cafe^ 
if  Pbilip  has  any  iflue,  he  may  inherit ;  but  if  the  reverfioner 
once  entei|5  he  muft  enjoy  it  for  ever,  and  then  what  becomes 
of  the  faving  daufe  as  to  the  heir  ? 

C.  J.  Is  there  any  cafe  which  proves  that  the  eftate  (hall  not  be 
dlvefted  out  of  the  reverfioner  ? 

Lutvjjche.  I  could  not  find  any.  The  iflue  in  tall  cannot 
enter  in  the  life  of  the  ofienderi  znd  a  fortiori  the  reverfioner  (hall 

toot. 

He  Infifted  on  i  Jot.  being  repealed^  and  the  difabiSty  par« 
doned|  as  in  the  former  argument. 

Parker  C.  J*  It  has  been  infifted  on  for  the  defendant,  that 
the  claufe  in  i  Jac*  as  to  the  heir  makes  it  neceflaryj  (hat  Ac 
legal  eftate  (hould  veft  in  the  anceftor,  in  order  that  the  heir,  may 
convey  a  title  through  him}  but  it  is  confiderable^  whether 
the  t!k&  of  that  claufe  be  not  rather,  that  whatever  diffi- 
culty would  regularly  arife  to  the  heir  from  the  anceftor's  not  be^ 
ing  feifed,  that  (hall  not  be  any  objeftion  to  the  heir  in  this  cafe^ 
Kot  that  tlie  anceftor  (hall  be  feifed  for  his  fake,  but  his  want  of 
feifin  (hall  not  prejudice  the  heir.  The  heir  lluUl  take  the  fame 
advantage,  as  if  the  anceftor  had  been  fcifed« 

It  is  contended  that  the  difabled  perfon  (hall  take  by  purchafe 
in  refpeft  of  his  heir  3  but  that  is  a  notion  I  cannot  underftand^ 
how  he  that  cannot  take  for  htmfelf,  can  take  by  purchafe  in  re- 
fpc£l  of  his  heir.  The  words  in  nfptB  ofhimfeffand  not  in  refpg& 
of  bis  biirxciu^  be  applied^  fecundum  fubjeBam  mater  iam^  i.  e.  as 
the  fubje£l  matter  of  the  claufe  will  bear.  The  difabled  perfoa 
is  made  incapable  to  take  a  perfonal  eftate  by  the  fame  claufe^  but 
it  is  plain  that  other  intervening  claufe  cannot  be  applied  to  that, 
and  fo  it  fcems  to  be  in  the  cafe  of  purchafes.  No  authority  haa 
been  cited  of  either  fide^  and  it  feems  a  very  confiderable 
queftion,  whether  in  the  cafe  of  tenant  in  tail  with  a  remainder 

Vol.  I.  B  b  •ver^ 
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over,  the  remainder  being  once  veiled  in  default  cf  ifloe  in  tail, 
can  be  divefted  by  reafon  of  ifluc  after  bom.  Suppofc  die  cafe  of 
a  fee-fimple,  the  land  efcheats  for  want  of  heirs »  (hall  it  dlvcS 
out  of  the  lord,  and  veil  in  a  poilhunious  heir? 

r  2AC  ]  The  ftatute  of  3  Jac.  is  entirely  out  of  the  cafe.  3  Car,  ifl- 
fiids  a  penaltv  of  another  kind,  viz.  a  forfeiture  of  die  ellate 
vefted:  but  it  i  Jac.  be  taken  to  be  entirely  repealed,  thcnj 
Can  will  not  provide  for  all  the  cafes  tliat  may  happen ;  as  !i 
lands  defcend  after  the  difability  attached.  Therefore  the  moll 
natural  conflruflion  feems  to  be,  that  the  firft  claufe  of  3  Car, 
which  ena£l8  that  i  Jac.  (hall  be  put  in  execution,  leaves  i  Jjc* 
its  full  force  and  efTcd,  as  to  all  cafes  not  afterwards  proudcd 
for  by  3  Car. 

The  difficulty  as  to  the  Dutchefs's  taking  during  the  life  of 
Phiiip  feems  the  moil  confiderable ;  for  fuppofc  the  other  part  cf 
It  as  to  the  divefting  the  eftate  out  of  the  remainder-man  weft 
out  of  the  cafe,  how  can  fhc  enter,  while  tliere  is  any  ifluc  in 
tail  in  being  ?  Suppofe  there  had  been  a  difleifin,  andflie^'asto 
bring  ^formedon  ;  muft  not  flie  lay  it,  that  all  the  lifue  male  of 
the  body  of  Thomas  are  dead  ? 

It  ]»  faid  that  ijjue  muft  be  ijfue  inheritahle^  which  Philtp  Is  not} 
but  he  may  inherit  upon  conformity,  and  ilTue  inheritable /;3 
ftiodoj  fub  conditioner  is  ftill  iflue  inheritable. 

Pratt  Juftice.  That  objeSion  indeed  has  the  grcateft  weight; 
for  as  to  the  claufe,  for  and  in  refpeB  of^  tic.  that  can  have  ro 
other  conftruciion,  but  tliat  the  anceilor  (hall  be  difabled,  bat 
that  difability  (hall  not  hurt  the  heir. 

Difability  may  be  either  total  or  temporary.  Tif j/,  fuch  as 
that  of  an  alien,  would  have  prejudiced  the  hein  Hiis  is  a  tern* 
porary  one,  and  therefore  though  the  faving  for  the  heir  had  beea 
left  out,  I  (hould  have  thought  it  muft  have  had  the  fame  con* 
ftruftion,  as  it  will  now  have ;  and  regularly  the  difabiJity  (hould 
rot  have  prejudiced  the  heir  in  all  cafes.  But  fuch  temponij 
dinibilittes  may  in  fome  cafes  by  intendment  be  prejudicial  to  the 
heir,  as  \w  cafe  lands  in  tail  defcend  after  the  dsfability  attacheJf 
and  IK)  ifluc  in  tail  is  then  //;  effey  they  muft  go  over  in  that  cafe. 
And  fo  it  feems  to  me  it  will  be  now,  notwidiftanding  the  addi* 
tion  of  that  claufe  •,  if  there  be  an  heir  in  tail  capable  of  takings! 
the  time  of  tlie  dcfcent,  that  he  ihall  have  the  hind ;  but  if  nof, 
he  will  be  prejudiced  !w  that  accident,  and  it  muft  go  over:  at 
kaft  till  foitlc  perfon  comes  in  ejfe  capable  of  uking  the  efl3t^ 

tail) 
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tail,  the  remabder-man  (hall  enter,  for  the  freehold  cannot  be 
in  abejance* 

Hilary  3  Geo^  it  was  argued  a  third  time  by  Mr*  Reeve  for  the  Third  argumsot 
plaintiff,  and  Serjeant  Chejbjre  for  the  defendant. 

Mr.  Reeve.  The  title  of  the  Dutchefs  depends  on  three  aftsof  r  ^4^  1 
parliament,  i  and  3  Jac.  and  3  Car,  which  were  all  made  to  pre- 
vent the  growth  of  popery.     And  he  atgued,  (he  had  a  good  title 
tmJer  i   Ja€*  which  remains   unrepealed,  either  by  3  Jac.  or 
3  Car. 

I.  It  is  not  repealed  by  3  Jac*  iTiefe  two  ftatutcs  relate  to 
dlfTerent  perfons  and  different  offences,  i  Jac.  relates  to  all  per- 
fons,  3  y«^.  only  to  children.  In  1  Jac.  the  offence  is  paffing 
or  being  tent  beyond  the  feas  to  be  there  educated ;  in  3  Jac*  the 
offence  is  going  without  licence.  The  penalty  in  3  Jac.  is  lefs 
than  in  i  Jac.  3  Jat.  is  only  the  profits,  in  i  Jac.  the  eftate 
itfelfis  forfeited,  and  thereafon  is,  becaufe  the  ofienceagainft 
I  Jac.  is  greater  than  that  againft  3  Jac. 

2*  The  ftatute  3  Car.  is  no  repeal  of  1  Jac.  The  rule  indeed 
15,  Leges  poftrrioires  leges  prioret  contrarias  abrogant^  but  thdfe  two 
ilatutes  may  confift  together.  Though  both  extend  to  the  fame 
perfons,  yet  the  penalties  are  different  and  confident,  i  Jacm 
works  a  difability  to  take  after  the  offence  committed,  3  Cark  a  lofs 
of  what  the  offender  had  before  the  offence.  If  it  (hould  be  con-< 
flrued,  that  3  Car.  is  a  repeal,  then  papifts  will  be  bettered  by 
that  ftatute,  for  they  will  be  reftored  to  their  capacity  of  pur- 
chafing,  which  was  taken  from  them  by  i  Jae.  neither  can  they 
be  convided  upon  3  Car.  if  they  will  but  be  content  to  ftay 
abroad !  no  procefs  <!an  reach  them  there,  for  they  can  only  be 
outlawed  in  the  cafe  of  high  treafon*  26  H*  84  r.  134  5  Ed.  6* 
£*  lU      3  Inft.  3a. 

The  ftatute  therefore  cf  i  Jac.  being  in  force,  and  the  mca- 
fure  between  us,  I  come  in  the  next  place  to  conCder  whether 
any  and  what  eftate  veds  in  the  offender.  If  the  ftatute  had  in- 
tended he  (hould  take  by  dcfcent,  it  would  not  have  dtfabled  him 
to  purchafe  for  the  benefit  of  the  heir.  In  the  cafe  of  a  purchafer 
the  lands  mud  veft  in  the  aiiceftor,  or  elfe  the  heir  cannot  take. 
The  offender  is  dtfabled  in  rcfpe£l  of  himfelf  only,  and  not  in 
refpe£l  of  bis  heir :  whereas  if  it  fhould  be  conftrucd,  that  he 
may  take  by  purchnfe  ordefcent,  it  will  then  be  in  his  power  to 
bar  the  heir*  If  he  takes  any  right,  it  muft  be  for  his  own  be- 
nefit, and  not  barely y'^/  alietiandi.  And  when  it  is  faid  that  ad« 
micting  he  does  ukc,  yet  he  has  no  advantage,  b«caufe  he  for* 

B  b  a  feits 
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fetts  the  pA)fits ;  that  may  be  avoided  as  I  iaid  before,  it  being 
in  hi$  power  to  prevent  a  convi£lion  on  3  Car,  hj  his  keeping 
beyond  fea,  and  then  the  whole  profits  nocwithftanding  die  (h« 
tHte  may  be  applied  towards  the  fupport  of  popifh  femmariea. 

t  347  ^  Ifitbefald,  that  by  conftruflion  oflaw  thecrownfiidlbit 

the  profits  daring  the  difability  of  the  offender ;  I  anfwer,  tbt  if 
the  offender  cannot  take  the  eftate,  the  crown  cannot  have  the 
profits.  I  Ifi/l*  1 3<  A •  If  the  crown  were  to  take  the  profits,  k 
would  be  only  a  pernancy  of  them,  as  in  outlawry  in  a  perfonsl 
a£lion  \  and  it  would  be  in  the  power  of  the  offender  to  depme 
the  King  of  the  pernancy  of  the  profits  by  his  alienation,  ai  H. 
7.  12.  Rajm.  17.  Hardr.  loi.  Snik.  395,  408.  5  Med,  109. 
Whereas  if  it  be  conftrued,  that  the  offender  is  difabled  to  take, 
he  will  be  confequently  difabled  to  afien,  and  then  the  adwlU 
have  its  full  force. 

It  will  not  be  improper  under  this  head  to  confider  fome  of  tie 
difabilities  at  common  law,  and  compare  them  with  the  prefent 
cafe.     I.  Propter  ikli8i4m^  as  by  attaint.     2.  Propter  defidm 
fuhjeSlionis^  as  an  alien.     3.  Profeffion  in  religion. 

1 .  The  firft  of  thefe  works  a  forfeiture  of  the  cftate  to  the  King 
for  treafon,  and  to  the  lord  for  felony ;  it  corrupts  the  blood; 
the  crown  (ball  have  the  purchafe  of  fuch  a  perfon  upon  sfficc 
found }  and  this  difability  differs  from  that  created  by  i  Ja'< 

1.  Becaufe  that  created  by  1  Jac^  is  temporary.  2.  reifi^t 
and  works  no  corruption  of  blood:  3*  Becaufe  an  ofiendcr 
againft  i  Jac.  has  no  capacity  to  pnrchafe^  which  one  attainted 
has  for  the  benefit  of  the  crown. 

2.  An  alien  has  no  inheritable  blood  in  him :  he  can  hare  no 
heir,  nor  be  heir  to  any  man :  he  has  a  capacity  to  purchafe,  bot 
not  to  hold,  for  upon  office  found  the  King  fhall  have  it.  Asi 
this  difability  differs  from  that  under  i  Jac.  becaufe  on  the  one 
hand  the  iflue  of  an  offender  may  inherit,  which  the  ifliie  of  aa 
alien  cannot,  and  on  the  other  hand  an  alien  may  purchafef 
which  our  offender  c^not. 

3*  The  next  difability  is  that  of  a  monk,  or  one  entered  intt 
religion :  that  comes  the  neareft  to  the  prefent  cafe.  For, 
X.  The  purchafe  of  a  monk  is  void,  fo  is  that  of  the  offender* 

2.  Neither  of  them  can  inherit.  3.  Their  heir  is  not  difabled. 
4.  In  both  cafes  the  difability  is  temporary,  for  the  monk  is  re* 
ftored  upon  his  deraignment,  and  fo  is  the  offender  upon  his  con* 
fbrmity.  It  is  true,  in  i  Infi,  2.  A.  a  monk  i&  called  im/i/^ 
ntortuujf  but  that  is  only  a  llmiiitudinary  exprefflon :  that  be  is 

not 
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not  a  dead  perfon  is  proved  by  his  being  reftored  upon  his  de« 
nignmenty  he  may  be  abbot,  executor,  bring  and  join  in  adions* 
I  Inft.  1 32.  ^.  The  difability  therefore  of  a  monk  comes  very  near 
the  prefent  cafe ;  and  it  is  no  foreign  fuppoGtion,  to  intend  the  [  34$  ] 
parliament  defigned  to  bring  the  offender  under  the  fame  incapa* 
^ity,  as  a  monk^  who  tranfgrefled  no  ftatute,  was  under  at  com- 
mon law.  And  the  rule  of  conftru£lion  is  always  to  be  guided 
by  the  reafi>n  and  pra£Uce  in  parallel  cafes.     3  C?.  85.  b. 

The  principal  difficulties  darted  in  this  cafe  are  two.  i.  Whc' 
thcr  the  Dutchefs  can  enter  in  her  remainder  during  the  life  of 
Philip f  who  is  iiTue  in  tail  though  difabled.  2.  In  cafe  fhe  may, 
whether  upon  PAiIsp*s  conformity  or  leaving  ifliie  inheritable,  the 
eftate  can  dive^  out  of  her,  and  Piilip  or  his  iflUe  enter. 

f  •  As  to  the  firft  :  SuppoCng  then  CharUs^  WiUlam  and  Phi* 
Up  difabled  to  take  diis  eftate :  fince  Charles  and  William  are 
dead  without  iflue,  Philip  is  now  the  only  perfon  who,  as  heir 
male  of  the  }foAy  of  Thomas  firft  Lord  Gerard^  is  next  remainder 
by  virtue  of  the  (ettlement,  and  the  difability  as  to  him  being 
before  the  eftate  devolved  upon  him,  it  muft  go  over  to  the  next 
in  remainder,  who  is  the  leflbr  of  the  plaintiff.  The  law  will 
never  caft  a  defcent  upon  one  that  is  attainted,  though  he  may  hold 
what  he  acquires  bv  his  own  a£t,  till  office  found,  i  Vent,  417* 
I  Infi,  13.  «•  Fims.  MortJancrfioTf^TfS^.  The  fecondfonreco« 
vered,  becaufe  the  firft  ;was  beyond  fea.  Carter  198.  3  Co*  to, 
h.  3  Co.  28.  9  H.  6.  24.  b.  '^  Co»6i*bm  Grandfather  tenant  in 
tail,  father  attainted,  grandfs^tlier  dies,  the  iffue  of  the  father  mav 
enter.  The  Dutchefs  does  not  claim  by  defcent  from  the  diN 
abled  peribn,  but  by  virtiie  of  the  remainder  limited  to  the  right 
heir;  of  Lord  Charles^  upon  this  prefumption,  that  the  former 
remainders  are  all  extind,  Philip  ftill  continuing  under  the  fame 
legal  incapacity. 

2.  But  the  greateft  objefiion  is,  that  the  ftatute  having  pro- 
vided, that  the  land  which  defcends  to  fuch  an  offender  fiiall  not 
efcheat,  neither  (hall  the  ifTue  be  hurt ;  if  the  eftate  was  to  go 
over  to  tlie  rcverfioncr,  the  iiTue  of  Philips  or  he  himfelf  con- 
forming, cannot  take,  for  the  eftate  is  gone. 

Anfwer.  The  ftatute  fays,  the  offender  upon  his  conformity 
(hall  be  reftored  to  his  capacity  as  before,  but  doth  not  fay  he 
iball  be  reftored  to  what  he  forfeited  by  the  difability. 

But  admitting  he  is  defigned  to  be  reftored  to  all  upon  his  con* 
formity,  then  I  infift  he  may  call  for  the  eftate,  and  fo  may  his 
iffuc,  tliough  it  be  gone  o\'er.   It  is  a  maxim  in  law,  that  a  free« 
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hold  cannot  be  in  abepnce.  i  /ij^.  342.  ^.  It  cannot  be  in 
Philipy  bfreafon  of  the  difability,  nor  in  the  crown,  Philip  uvttt 
having  been  in  pofleilion,  and  there  being  no  provifion  in  the  fta? 
f  j^o  ]  tutc  for  that  purpofe :  nor  in  the  lord,  for  the  whole  cftate  is 
not  fpent  \  and  therefore  it  mud  be  caft  upon  the  reTeffioner,thc 
law  being  careful  that  the  freehold  fhall  never  be  in  abeyance. 
5  Co.  52.  b.  Bro.  Efcbeat  33,  Prerog.  947.  l  Inft»  2.  h.  Philip 
^erefore  being  difabled,  the  next  in  remainder^  who  is  the  Irfibr, 
xnufl  enter  to  preferve  the  eftate. 

P/bw.486.  h.  is.  That  after  an  attainder  of  treafon,  and  till 
ofHce  found,  the  freehold  fhall  be  in  the  perfon  attainted  fo  long 
9S  he  liyes,  ana  he  (hall  be  tenant  to  cycry  pr^pe  j  but  when  he 
dies  the  land  cannot  defcend  to  the  heir,  for  his  blood  is  conupti 
ed;  and  it  cannot  be  in  the  King  till  ofEce  found,  and  therefore 
till  then  it  fhall  efcheat  to  the  lord,  as  upon  the  death  of  his 
tenant  without  heir ;  though  part  of  that  cafe  be  denied  for  lav 
in  3  Co*  lo.  h»  for  there  it  is  faid,  that  by  the  common  hw  for 
lands  in  fee-fimple,  and  by  23  H.  8«  c.  13.  for  lands  in  tail,  the 
a£lual  pofleiCon  was  not  in  the  King  till  ofEce,  but  when  tenant 
in  fee-fimple  is  attainted  and  dies,  the  fee  and  freehold  without 
any  office  arc  thrown  upon  the  King  (though  not  held  immcdi- 
^cly  of  him)  to  prevent  an  abeyance,  and  the  land  (hall  not 
efcheat  to  the  lord  till  office,  for  in  all  cafes  the  efcheat  for  high 
treafon  is  to  the  King.  But  if  tenant  in  tail  is  attainted  and  dies, 
It  fliall  not  vefl  in  the  King  before  office,  for  neither  the  attain- 
der nor  the  flatute  work  any  corruption  of  blood  as  to  the  defccnt 
of  lands  intailed  -,  but  now  the  (latute  32  //.  8.  transfers  and  ve(b 
ilie  actual  pofleffion  in  the  King  by  the  attainder,  as  well  in  die 
life  as  after  the  death  of  the  perfon  attainted,  and  as  well  of  lands 
in  tail,  as  of  lands  in  fee.  So  it  is  if  an  alien  dies,  the  freehold 
i^  prefently  in  the  King,  without  office,  5  Cb.  52.  8  C?.  76. 
P/ow,  229. 

The  iflue  may  very  well  take  after  the  death  of  .Ptilip,  frr 
tliough  the  lord  has  entered  by  efcheat,  yet  a  perfon  claiming 
paramount  to  him  may  enter  and  ouft  the  lord.  3  Irt^,  231. 
49  I£.  3.  16.  8  Co.  76.  h.  Fiiz.  Movid.  46.  2  Infm  18*?. 
H,  P.  C.  322.  The  ilHic  in  tail  (hall  never  be  hart  bythedih 
ability  of  the  tenant  in  tail ;  Philtp  by  his  own  a£l  fhall  not  hurt 
ihe  iiVue,  by  the  eftate  gone  over  to  the  revcrConcr,  or  lord  by 
cfcliu^it :  and  that  was  the  defign  of  the  faving. 

A  rcvcrfion  muft  take  cffeft  at  the  inflant  the  particular  eftate 
i^  determined.  If  the  eldcft  fon  dies  feifed  leaving  his  wifc/w- 
fpeMt  enfelnt  witli  a  fon,  and  the  fecond  fon  enters  (as  he  muft) 
and  afterwards  a  poflhumous  fon  is  borni  be  ihali  enter  upon  bis 
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nucle,  and  fo  (hall  a  pofthumous  iflue  upon  the  lord  by  efdieat. 
jF.  N.  B.  195. 

It  has  been  obje£led,  that  the  Dutchefs  cannot  make  out  her 
title  in  'diformtdon  in  tevtrter*  But  why  not  ?  Ibe  need  only  fet 
out  her  pedigree,  and  allege  the  death  of  the  donee  in  tail  with- 
out ifTue  \  and  that  would  bring  it  to  the  queftion,  whether  dying 
without  ifTue  capable  of  taking  is  not  m  law  dying  without  iflue. 
8  Co.  88. 

The  recoveries  fufFered  by  Charles  are  of  no  effect,  for  if  he 
was  difablcd  to  take  the  eftate,  he  could  not  make  a  tenant 
to  the  precipe  J  and  then  the  recoveries  are  void. 

The  ftatute  therefore  of  i  Jac.  being  in  force  ;  no  eftate  veil- 
ing in  a  perfon  difabled,  and  no  recovery  by  him  fuflfered  being  . 
good  'y  Cnce  Philip  by  reafon  of  the  difability  cannot  take,  but 
upon  his  conformity  may  be  let  in,  or  leaving  iffue  capable^ 
that  iffue  may  take  notwithftanding  the  eftate  is  gone  over : 
to  prevent  an  abeyance  the  leffor  of  the  plaintiff  fliall  take,  and 
fohad  a  good  title  to  make  the  leafe. 

Chejbyre  Serjeant  contra*    The  quelUon  is  whether  the  re- 
mainder limited  to  the  heirs  male  of  the  body  of  Thomas  be  ex- 
tind,  fo  as  the  fubfequent  remainder  to  the  right  heirs  of  Lord 
Charles  fhall  take  place.     If  the  firft  remainder  be  not  extinA,  . 
the  title  ;s  with  the  defendants  by  reafon  of  their  poffefBon. 

Under  i  Jac.  we  fay,  the  difability  does  not  prevent  the  vett- 
ing of  the  eftate,  but  relates  only  to  a  pernancy  of  the  profits, 
which  will  better  anfwer  the  end  of  the  ftatute  in  encouraging 
conformity  than  lofing  the  whole  eftate  without  a  poflibility  of 
being  reftored :  his  conformity  is  in  the  nature  of  a  condition 
precedent,  which  if  he  performs  he  ought  to  reap  the  benefit  of 
it.  On  the  one  hand  it  will  be  an  encouragement  to  the  offender 
to  be  reftored  to  a  pernancy  of  the  profits,  whereas  on  the  other 
hand  if  he  fliould  not  be  reftored,  he  will  have  no  encourage- 
ment to  conform* 

The  effect  of  the  recoveries  is  out  of,the  cafe,  for  Philip  claims 
paramount  to  them,  and  it  would  be  hard  his  iffue  Ihouid  fee 
the  eftate  go  over,  and  be  put  to  a  difficulty  to  convey  a  defcent  * 
tp  himfelf,  and  get  back  the  land  from  him.  in  remainder.  There 
is  no  law  which  reftrains  papifts  from  felling  their  eftatcs ;  on 
the  contrary  it  ought  to  be  encouraged,  for  by  that  the  proteftant 
bnd  intercft  is  ftrengthened. 

Bb4  The 
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The  crown  (hall  have  the  profits  duriog  the  di(ability  of  tlie 
pffender,  for  the  profits  of  the  bind  are  fc^eited  to  all  parpofei 
pf  benefit,  as  much  as  if  the  land  itfelf  were  forfdted.  Bj  a 
grant  of  the  profits  the  land  paflcs*    3  Xnr.  289.     i  Infi.  4*  >. 

The  government  foaght  not  the  eftates  of  the  ofllenders,  but 
their  conformity.  If  a  minor  under  the  guardianfliip  of  his  on^ 
dcj  who  is  his  next  heir^  be  fent  ?ibroad  by  him  s  if  it  fliould 
be  conftrued  that  the  eftate  is  gone,  then  the  uncle  who  was  the 
(#)  %4  N.s.^  greateft  ofiender  would  reap  the  benefit  (a).  Whereas  if  die 
Ciir.radMthim  j^^d  vefts  and  the  profits  only  are  forfeited^  it  will  be  as  great 
hindrance  to  childiens  going  beyond  fea,  and  no  encouragement 
to  the  guardians  to  fend  ^em|  and  then  too  there  will  be  no 
abeyance. 

The  reaibn  why  the  puntlhment  under  3  Car.  Is  lefs  than  r 
Jac^  (for  he  put  3  Ja{.  out  of  the  cafe)  is,  becaufe  i  Jot.  was 
made  upon  a  pindn,  and  when  the  bent  of  the  nation  wsis  againii 
tlie  papifts,  aud  when  that  occafion  was  fervedj  it  was  diought 
proper  to  niiti{;atc  the  penalties. 

This  difabilitj  cannot  amount  to  a  refufal,  fo  as  to  make  de 
eftate  go  over,  tor  the  offender  could  not  bar  his  iflue  by  matter 
gnpeis.  The  divefting  and  revefting  eftates  is  not  fiivoured  iq 
law.  I  C9.  87.  21  E.  3,  19.  Hob.  336,  346t  FUzb,  Dower 
143.  Majnard  16 1.  If  the  eftate  fiiould  be  fent  over,  it  can 
pever  be  brought  back  again,  and  then  the  provifion  in  bene|it  of 
the  heir  would  be  to  no  purppfe. 

At  common  law  profieflion  In  religion  was  equivalent  to  deadi, 
St  was  a  civil  death,  and  a  formedon  would  lie,  eo  qwd/ufcepii 
fuperfe  habiium  religionism  in  quo  iaiituprofeffux/ui^f  I  Ip^.  133, 
f.  N.  B.  ig6.  Asxi  a  writ  of  Mortdoifncfflor  would  lie  upoa 
fuch  a  fuggeftion. 

I  admit  the  pofthumous  iffue  in  tail  may  enter  upon  Ac  tercr- 
Concr,  for  he  only  takes  pro  bac  vice  to  prevent  an  abeyance,  of 
which  there  is  no  danger  in  the  cafe  at  bar,  if  our  conftrufiion 
^revail(. 

He  infifted  likewifeon  the  matter  of  the  pardon^  and  the  life 
0I  Pbilip. 

The  court  faid  nothing,  taking  this  to  be  the  laft  argument : 
and  fo  it  ftood  two  terms  upon  a  curia  advifare  vult.  But  then 
l^nderftantllng,  other  counfel  had  been  retained  to  aigue,  if  oc<> 
f:^fion  \  they  dcfired  to  hear  tbcmf     And  Trin^  4  (29.  {Parker 
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C.  J.  being  made  Lord  Chancellor,  and  Forie/cue  come  down 
into  the  lying's  Bench)  it  was  argued  a  fourth  time  by  Sir 
TbofHof  Pewys  for  the  plaintiff^  and  Sir  Edward  Northey  for  the 
defendant. 

Sir  Thomas  Powjs.  In  order  to  make  a  dtle  in  the  plaintiff  Fourth  aig^^ 
upon  this  record,  I  (hall  endeavour'  to  prove,  that  Lord  Charles  "*"'• 
being  educated  in  a  foreign  popifli  feminary,  and  continuing  a 
papift  to  the  time  of  his  death,  was  by  the  ftatute  of  i  Jac.  i. 
A  4*  difabled  and  made  incapable  to  inherit  any  legal  eftate,  and 
confequently  the  recoveries  fuffered  by  him  are  void,  and  inef- 
fedual  to  bar  the  remainder  under  which  we  claim ;  and  that 
Philip  continuing  under  the  fame  difability,  the  eltate-tail  i$ 
fpent,  and  the  Dutchefs  muft  enter  as  in  her  reverfion. 

For  this  purpofe  I  (hall  conGder  thefe  three  things,  i.  What 
will  be  the  confequence  upon  the  ftatute  of  i  Jac.  taking  it  fingly 
and  by  itfelf*  2.  What  alterations  have  been  made  by  any  fubfe- 
quent  ftatutes.  And  3.  What  influence  the  common  recoveries 
and  the  life  of  Philip  will  have  in  prejudice  of  the  Dutchefsi's 
dtle, 

1.  Then  to  take  i  yac.  by  itfclf,  and  confider  it  in  relation  to 
this  cafe.  Upon  this  ftatute  it  is  that  we  muft  make  our  ftand, 
for  I  muft  admit  that  the  common  recoveries,  and  the  life  of 
Philip^  will  be  objeAions  againft  us,  unlefs  we  can  have  the 
allifliance  of  this  ftatute  to  remove  diem.  And  as  this  is  to  be 
our  foundation,  it  will  be  proper  to  obferve  the  time  and  occafion 
of  making  it. 

It  is  very  well  known  that  during  Queen  Elizaifth^s  reign  the 
papifts  were  very  zStiYC  in  finding  out  means  to  ruin  the  proteftant 
religion,  or  in  me  language  of  thofe  times,  to  fight  the  Pope^ 
battles.  Amongft  other  expedients  that  were  thought  of,  and 
put  in  e^^ecution,  this  of  erecting  popifti  feminaries  in  foreign 
parts  for  the  education  of  the  Englijb  youth  was  one  of  the  prin* 
cipal  contrivances  of  the  papifts,  to  bring  about  their  defign,  and 
therefore  the  government  at  that  time  was  very  vigilant  to  prevent 
the  ill  confequences  of  it.  And  to  that  purpofe  a  law  was  made 
27  Eliz.  €.  2.  which  being  very  doubtful  and  obfcure  in  many 
refpefls,  and  thought  by  iome  to  be  but  a  temporary  ad,  whick 
expired  by  that  Queen's  death,  it  had  not  the  intended  effe£^» 

Immediately  upon  Eling  Janus^%  acceflion  to  the  throne  the  fta« 
lute  we  are  now  upon  was  made,  as  an  effectual  provifion  againft 
fo  great  a  mifchief.  And  as  the  mifchief  was  great,  fo  the  par- 
liap:ip;;t  ;hou^ht  thpre  w;^  pp  ^%  to  be  loft  in  putting  a  flop  to 
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it,  and  therefore  one  of  the  firft  things  they  fet  themfdves  about 
as  foon  as  they  came  togetherj  was  to  apply  a  proper  remedy  to 
this  mifchief.  This  early  care  of  theirs  will  be  fufficient  to  C- 
lence  any  inGnuations,  as  if  this  was  but  a  trifling  and  an  infigni- 
ficant  attempt^  and  not  defigned  by  the  parliament  to  bring  the 
papifts  under  thofe  difficulties,  which  it  is  objeAed  will  be  the 
confequence  if  our  conftru£tion  prevails:  in  anfwer  to  which 
they  of  the  other  fide  fet  up  a  conftrudion,  which  tends  only  to 
make  this  (as  they  call  it)  a  ilill-born  ftatute.  I  need  not.  men- 
tion'the  rtde  laid  down  in  H^.  87,  93,  97.  that  an  a&  of  par* 
liament  (hall  never  be  conftrued  to  be  'void,  if  it  can  poffibly  be 
o^erwife ;  but  (hall  be  expounded  in  fuch  a  manner>  that  it  nay 
as  far  as  poflible  attain  its  end. 

The  ftatute  has  a  twofold  operation,  i.  To  create  an  inca- 
pacity to  take  any  eftate,  under  the  words,  be  difahied  and  nud€ 
incapable  to  in  inherit^  purchafe^  take.  2.  To  prevent  the  enjoy-* 
ing  any  eflate  vefted  before  the  ofience,  implied  in  thefc  words 
have  or  enjoy 

The  whole  claufc  runs,  "  Tliat  every  fuch  perfon  fo  paflSng  or 
*^  being  fent,  lie.  (hall,  as  in  refpe£l  of  him  or  herfelf  only,  apd 
**  not  to  or  in  refpc£tof  any  of  his  heirs  or  pofterity,  be  di(abled 
<^  and  made  incapable  to  inherit,  purchafe,  take,  have  or  enjoy 
<*  any  manors,  lands,  l^d*  And  then  follows  the  provifo  for 
conformity. 

It  is  the  firft  part  of  thofe  words  creating  the  difability  u  tak^ 
which  is  what  we  rely  upon,  for  the  ofience  was  committed  by 
Charles  and  Philip  before  the  defccnt  of  the  eftate  to  either  of 
them ;  fo  that  what  might  be  the  conftrufiion  of  the  ftatute  as  to 
eftates  vejfed^  will  not  need  to  be  now  confidcredi  being  intircly 
foreign  to  the  prcfent  queftion* 

The  words  be  difabted  to  inherit^  purchafe^  take^  are  very  (bong 

and  fignificant,  and  without  doubt  would  have  been  fufficient  to 

have  hindered  any  eftate  from  vefting  in  the  difabled  perfon,  if 

the  ftatute  had  not  gone  on,  and  made  provifion  for  the  benefit 

of  the  heir.    The  word  inherit  would  have  prevented  any  defccnt 

to  the  offender,  and  the  word  take  would  have  ftopped  him  from 

claiming  as  a  purchafer.     The  words  in  Lord  Del^war^  cafe 

(*)  X!  Co.  1.     (^)  a^c  not  fo  ftrong,  and  yet  the  dignity  was  held  to  be  fuf- 

pended,  and  he  no  baron,  but  only  an  efquire.     The  ftatute  of 

II  {^  12  »^.  3.  r.  4,  is  penned  in  the  very  fame  cxpreffions, 

viJ'-antep.iy;.  and  upon  that  it  has  been  held,  that  no  eftate  would  pafs  to  a 

and  Ui^  c-i'es      papill  by  any  conveyance  whatfoever.     The  words  of  31  Elh^ 

attu  K.  c->.      againft  fiinony  have  been  conftrued  to^  orcate  fuch  a  difability,  as 

that 
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that  the  prefentee  cannot  bring  an  ejcQment,  or  fae  for  tidies  ; 
and  yet  the  words  there  are  not  heaped  up  fo  elaborately  as  in 
our  ftatute. 

But  it  is  contended,  that  the  words,  in  reJ^S  rflnmfdfenij 
and  mt  in  refpeEt  of  kts  Inir^  do  reftrain  and  qualify  the  others, 
and  (hew  the  eftate  was  defigned  to  veft  in  the  anceftor,  in  or- 
der to  enable  the  heir  to  take. 

To  this  I  aafwer,  That  they  are  not  to  be  confidered  as  words 
reftraining  the  former :  if  it  be  any,  it  muft  be  but  a  partial  re-» 
ftridion,  as  to  lands,  tenements  and  hereditaments  only,  and 
not  to  leafes,  goods  or  chattels,  which  the  heir  has  nothing  to 
do  with ;  and  it  is  abfurd  to  fay  they  (hall  qualify  as  to  part,  and 
not  throughout.  This  faving  the  right  of  the  heir,  enures  only 
as  an  exception  of  the  heir,  and  leaves  the  ftatute  to  run  in  non 
ixcepiiSf  for  the  exception  helps  to  prove  the  rule,  and  fhew  that 
the  offender  himfelf  was  defigned  to  be  left  under  the  utmoft 
force  of  the  former  words. 

The  offender  himfelf  was  the  perfon  principal^jr  aimed  at ;  the 
care  of  the  heir  was  but  a  fecondary  intention,  and  therefore  the 
firft  is  not  to  be  overthrown  to  make  way  for  the  fecond.  But 
fay  they,  what  ufc  then  will  you  make  of  this  faving  ?  were  the 
words  added  with  no  view  or  defign  at  all  ?  I  anfwcr,  They  were 
put  in  only  in  majorem  cautelam^  to  fatisfy  every  body,  that  only 
a  perfonal  difability  was  intended:  they  were  not  added  as  ne« 
ceflary,  but  to  prevent  any  doubts  which  might  arife  in  prejudice 
of  the  heir,  and  as  my  Lord  Coke  fays.  To  fatisfy  ignorant  men, 
and  alfo  to  clear  any  fufpicion,  as  if  the  Parliament  intended  to 
refemble  this  cafe  to  that  of  an  attainder,  and  fo  cut  off  the  com- 
munication between  the  anceftor  and  heir.  If  the  other  fide 
will  have  us  find  out  fome  ufe  or  other  for  thefe  words,  what 
can  it  be,  but  only  to  enable  the  heir  to  make  out  his  title  through 
one  who  was  never  feifed  ? 

But  furely  :t  is  no  confeouence,  that  becaufe  fhc  difabiltty  \% 
not  to  run  upon  the  heir,  therefore  the  eftate  muft  veft  in  the 
difabled  anceftor.  This  would  be  intircly  to  overthrow  the  fta- 
tute, for  then,  contrary  to  the  words,  he  will  inherit  and  take^ 
And  if  he  be  allowed  to  inherit  and  take,  they  muft,  at  the  fame 
time  give  him  a  power  to  alien,  and  by  this  means  he  will  be 
enabled  to  prevent  any  difcovery  of  his  offence,  for  none  but 
the  next  heir  will  take  that  advantagCj  and  if  he  4oes,  the  other 
knows  how  to  revenge  himfelf. 

In 
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In  order  to  overthrow  our  conftru61ion,  and  yet  leave  the  aft 
to  h^ve  {ottie  ^ffcGt,  it  has  been  infifted  for  the  defendantSj  that 

the  flatute  only  creates  a  dUability  to  take  the  profits* 

C  555  3  T<)  ^Us  I  anfwer  J  that  there  are  no  words  in  the  ftatute  which 

look  that  way;  it  is  perfe£Uy  filent  as  to  any  fuch  thing;  asd 
can  it  be  imagined,  that  if  the  Legiilature  had  intended  fo^  they 
would  not  have  adapted  the  words  to  fuch  an  intention  ?  Can 
any  one  think  they  would  throw  in  claufes  out  of  abundant 
caution  in  one  place*  and  yet  be  entirely  filent  in  fo  material  a 
point  as  this  ?  The  ftatute  difables  them  from  taking  or  enjoying 
goods  and  chattels  in  the  fame  claufe  which  relates  to  lands ; 
now  nobody  can  have  the  profit  of  goods  and  chattels,  but  he 
who  has  the  property,  and  the  offender  cannot  have  the  property 
by  reafon  of  the  ftatute ;  fo  that  conftruing  the  profits  only  to 
be  forfeited  can  go  but  to  part,  and  it  is  abfurd  to  create  diftin£l 
difabilities  as  to  the  real  and  perfonal  eftate,  wlien  the  ftatute  has 
coupled  both  together^  and  made  no  diftin^ion  between  thenu 

The  ftatute  fays  the  offender  Jball  not  tah.  The  defendants 
by  their  conftru£Uon  fay  he  JbaJI  take,  and  fo  they  give  the  fta- 
tute an  operation  as  to  a  pernancy  of  the  profits,  a  matter  in 
which  it  is  filent,  and  this  is  to  overthrow  the  plain  fenfe  of  the 
words,  which  difable  him  from  taking  the  eftate* 

And  as  it  is  pretty  extraordinary  to  think  the  ftatute  defigned 
only  that  the  pernancy  of  the  profits  ftiould  be  forfeited ;  fo  it  is 
much  more  extraordinary,  that  if  they  had  fuch  a  defign,  thty 
fhould  take  no  care  to  difpofe  of  them  elfewhere,  or  name  tlie 
pcrfon  they  intended  ihould  have  them  during  the  difability. 
The  fame  Parliament  were  fo  far  from  thinking  tbai  a  matter 
proper  to  be  left  undetermined,  that  when  by  the  ftatute  of  3  Jac^ 
they  difabled  an  offender  againft  that  ftatute  from  enjoying  any 
cflate,  they  immediately  direfted  the  next  proteftant  of  kin  to 
take  the  profits :  if  they  had  any  fuch  defign  in  our  ftatute,  they 
vvould  have  expreflcd  it  in  the  fame  manner ;  but  they  very  well 
faicw,  they  had  no  occafion  to  direCt  the  application  of  the  pro- 
fits, when  tlicy  had  before  difpofed  of  the  whole  eftate. 

They  endeavour  to  fupply  the  want  of  a  dii-ed-ion  to  whom 
the  profits  arc  to  go,  by  telling  us,  that  by  conftru£tion  of  law 
the  crown  (hall  have  the  profits,  becaufe  this  is  a  public  offence, 
and  not  to  the  detriment  of  any  particular  pcrfon,  according  to 
;hc  cafe  of  Woodward  v.  Fopc^  i  Van.  187.  267. 

If  this  was  to  be  allowed,  I  know  no  ufe  the  ftatute  would  be 
of  i  the  profits  could  only  be  forfeited  as  iu  outlawry  in  a  perfo- 
nal 
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nal  zSAotky  and  it  would  be  in  the  power  of  the  offender  to  de- 
prive the  King  of  the  pernancy  of  the  profits  by  his  alienation  ; 
not  to  mention  the  prejudice  that  would  accrue  to  the  heir^ 
whereas  if  it  be  conftrued,  that  the  offender  is  difabled  to  take, 
he  will  be  confequently  difabled  to  alien>  and  then,  and  not  till 
then,  the  a&  will  have  its  full  force* 

But  whilit  we  are  arguing  to  preferve  the  eftate  for  the  heir» 
againit  the  alienation  of  the  anceftor,  we  are  told>  that  we  are 
endeavouring  to  defeat  one  great  end  and  defign  of  the  ftatuto 
which  was  to  ftvengthen  the  proteftant  landed  intereft ;  for  fay 
they,  give  us  the  eftate  that  we  may  alien  it  to  a  proteitant,  and 
that  will  be  a  means  to  work  us  out  of  the  kingdom.  To  this  I 
muft  obferve,  that  it  is  a  little  unlikely,  they  who  are  fo  folicitous 
Co  get  the  eftate,  will  be  fo  willing  to  part  with  it.  Td  what 
purpofe  Oiould  they  argue  themfelves  into  the  eilate,  if  they  can 
fo  readily  leave  it  as  foon  as  they  have  it  ?  They  can  never  be  in 
earneft  when  they  tell  us,  they  only  defire  the  eftate  to  have  an 
opportunity  to  (hew  the  world  how  generoufly  they  can  relinquiih 
it.  They  who  argue  in  this  manner,  muft  diftinguiih  between 
a  purchafe  and  a  defcent  -,  for  when  they  contend  for  lands 
by  defcent,  in  order  to  hand  them  over  to  a  proteftant }  they 
can  never  mean,  to  fccurc  to  themfelves  a  power  to  alien  to 
ODe  of  their  own  religion :  that  would  be  to  make  him  a  pur- 
chafer  againft  the  exprefs  words  of  the  ftatute,  and  would 
alfo  overthrow  that  plaufible  pretence  of  theirs,  of  ftrength- 
ening  tlie  proteftant  landed  intereft;  for  if  they  may  alie» 
at  all,  they  muft  have  a  general  power,  and  then  it  can  hardly 
be  fuppofed  they  will  turn  their  backs  on  their  own  religiouj  in 
order  to  propagate  herefy,  and  root  out  themfelves. 

If  the  gentlemen  who  argue  in  this  manner  arc  really  in  earneft 
to  advance  the  proteftant  intereft,  I  can  (hew  them  a  way  how 
it  may  be  done  more  efiedlually  than  that  they  are  now  in ;  it  is 
only  by  keeping  the  eftate  from  ever  vefting  in  a  papift,  and 
giving  it  away  to  the  next  perfon  capable  of  taking  it.  This  is 
a  plainer  and  eafier  way  to  bring  about  what  they  pretend  to 
have  fo  much  at  heart;  for  if  the  pioteftjsint  intereft  be  beft  ad- 
vanced by  working  papifts  out  of  their  eftates,  then  I  am  furc 
that  end  will  be  eafier  effe£ted  by  keeping  them  out  intirely,  than 
by  letting  them  in  upon  a  bare  promife,  how  fpecious  foever,  of 
funendering  their  eftates  when  required. 

"When  any  great  mifchicf  is  intended  to  be  remedied,  fuch  a 
eonftru£Hon  muft  be  made  as  will  tend  the  moft  eHbdually  to 
prevent  the  mitchief.  The  mifchicf  is,  that  children  go  beyond 
the  feas  for  a  popifh  education.  Now,  if  our  conftriidion  pre- 
vails, the  offender  will  be  in  a  manner  cut  off  from  his  own  fa- 
mily 
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mily  and  his  native  country :  he  will  be  in  many  refpefis  as  as 
alien,  exile,  or  one  profeffed ;  and  the  bringing  all  diefe  difabi' 
llties  upon  him  will  be  a  means  to  deter  him  from  going,  2nd 
then  the  end  of  the  ftatute  is  anfwered.  In  making  this  con* 
ftru<fiion  we  eo  along  with  the  words  and  reafon  of  the  ftatotc, 
but  they  on  the  other  (ide  in  their  expofitiou  leave  both  behiiul 
them,  and  under  pretence  of  finding  out  a  plain,  eafy  operation 
for  the  ftatute,  they  fet  up  an  imaginary  conftruAion  of  their 
own,  which  I  have  before  fliewn  tends  only  to  overthrow  it. 

But  this  milder  conftru£kion  of  the  difability  and  finking  it  be« 

low  the  words  ought  net  to  prevail  for  tliefe  reafons.  i.  Becaufe 

it  is  contrary  to  the  rules  laid  down  in  expounding  {htutes  made 

for  the  advancement  of  religion,  fox  fumma  eft  ratio  qtutpro  relh 

gione  faciU     Such  ftatutes,  fays  m^  Lord  Hobart  in  Colt  v.  Gl^ 

M  ^^' *^*    ver*^  cafe  (f )>  are  to  be  extended  even  beyond  the  words.    And 

jenSL  300.        fo  J'  ^ '  ^'  7^*     Magdaltn  College  cafe,  where  there  arc  many 

iRoLRep.45T.  inftances  of  this  nature.    There  words,  fliort  and  imperfeft  in 

**  ^  themfelves,  were  carried  beyond  the  letter  to  attain  their  end, 

but  we  are  told  in  this  cafe,  though  the  words  arc  full  and  cx- 

prefs,  yet  the  fenfe  is  to  be  foftened  and  mitigated,    a.  Becaufe 

it  is  contrary  to  the  rule  of  expofition  of  ftatutes  made  to  prevent 

any  great  mifchief  in  the  commonwealth,  or  which  enact  any 

thing  to  its  benefit.     In  1 1  Co.  34.  /?.  it  is  faid,  that  fuch  (b« 

tutes,  though  penal,  fliall  be  taken  by  intendment,  and  he  in« 

fiances  even  in  criminal  cafes. 

This  cafe  comes  under  both  tliefe  rules :  the  mifchief  dcfigncd 
to  be  prevented  by  the  ftatute  ftrikes  both  at  our  Religion  and 
Civil  Government,  to  have  our  youth  educated  in  feminaries  of 
jefuits,  where  they  acquire  the  greateft  inveteracy  agaiuft  both- 

The  rule  of  the  civil  law  is,  in  dttblo  legis  intentio  non  verha  to* 
Icntf  but  no  rule  can  be  fiiewn,  tliat  where  words  are  piab,  ard 
exprefs,  an  intention  fliall  be  prefumed  contrary  to  the  woiCs* 
I  believe,  if  a  common  perfon  was  to  read  this  ftatute,  he  would 
not  be  able  to  raife  any  doubts  upon  it,  though  lawyers  we  fee 
have. 

Wlien  we  have  drove  them  out  of  all  thelt  holds,  then  they 
refort  to  the  faving  in  the  ftatute  as  their  laft  refuge;  snd  argue 
that  becaufe  the  eftate  is  faved  to  the  heir^  therefofe  it  (hall  tci\ 
in  the  dilabletl  anceflor.  But  furely  this  would  be  a  very  ftrange 
cxpofiticrf^  to  draw  fuch  an  inference  from  the  faving  words  of 
a  ftatute,^  as  will  overturn  and  deftroy  the  very  purview  itfeli' 
Aiiii  thus  they  who  arc  fo  folicitous  to  fet  up  the  faving  for  tlic 
benefit  of  the  heir,  are  all  the  wluJc  doings  him  the  greateft  mil- 

chief » 
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chief;  for  if  the  anceftor  has  the  cftate,  he  muft  have .  it  with  a 
])ower  to  alien,  and  this  wtil  enable  him  to  keep  all  under  him  m 
fubje£tion ;  for  if  the  proteftant  heir  goes  to  take  the  advantage, 
he  wilLfell  i  if  he  be  a  remainder-man,  .he  will  fufier  a  common 
recovery,  and  revenge  himfelf  that  way.  There  is  no  need  in 
Conftni£tions  upon  fuch  ftatutes  to  give  the  eilate  to  the  anceftof , 
for  in  Lord  Delaioar/s  cafe,  the  peerage  never  vefted  in  William,  n  co.  f# 
and  as  the  book  takes  notice,  he  was  but  an  efquire»  and  yet  the 
tiignity  dcfccnded  to  Thomasm 

They  aik  us.  If  the  cftate  is  not  in  the  offender,  where  is  it  ? 
To  this  I  anfwcr,  that  certainly  it  is  not  in  the  difabled  perfon, 
if  it  can  go  any  where  elfe ;  for  that  would  be  maUdi^a  conjtru^io 
qtut  corrumpit  textum*  In  Hob.  87.  it  is  faid,  that  an  aft  of  Pa^« 
liament  may  indeed  be  void,  but  not  if  by  any  poflibllity  it  cafi 
be  otherwile ;  and  that  whatever  is  a  neceffary  confequence  of  a 
flatute,  is  as  much  a  part  of  it,  as  if  it  had  been  contafaied  in  the 
body  of  it.  Hob.  293.  It  may  make  a  felony,  and  Bro.  Ccro»f, 
it  may  operate  as  a  pardon  by  intendment. 

Again :  where  an  aft  of  Parliament  has  made  any  new  point, 
the  Judges  are  to  conftruc  it  fo  as  to  make  it  pradicablc,  though 
it  th\Varts  feme  of  the  maxims  of  the  common  law ;  for  that  is 
the  main  bufmefs  of  all  afts  of  Parliament,  to  corretl  the  com- 
mon law  \  and  if  a  (latute  be  inconfiftcnt  with  the  common  law, 
and  both  cannot  ftand  together,  then  the  rules  of  law  muft  give 
place  to  the  ftatute,  and  not  the  ftatute  to  them. 

I  muft  admit  it  to  be  a  good  rule  in  expounding  ftatuCes,  te 
go  as  near  the  common  law  as  we  can,  provided  we  do  not  fct 
up  the  latter  to  deftroy  the  former,  but  blend  them  one  with  an* 
other  as  long  as  they  will  hold  together,  and  when  they  grow  in- 
confiftcnt, then  the  common  law  is  to  be  rejeded. 

To  fee  tlien  where  the  cftate  is,  let  us  firft  confider  where  ft 
is  not.  It  is  not  in  the  offender,  by  reafon  of  the  ftatute,  as  I 
have  before  (hewn  5  and  if  not  in  him,  then  there  can  be  no  per- 
nancy of  the  profits  of  the  crown;  for  i  Irifi.  I3i  a,  where  the 
fon  was  attainted,  living  the  father,  it  was  held,  the  King  could 
not  claim  by  efcheat,*becaufe  the  fon  never  had  any  thing.  It 
c-innot  go  to  the  heir  of  die  offender  during  his  anceftor's  life, 
for  WM9  ejl  kjtres  vivcnthy  and  therefore  fincc  it  cannot  go  any 
where  elfe,  it  muit  return  to  us,  who  are  the  revcrfioner,  as  to 
the  firtt  mover.  Thus  eftatcs  are  fuppofed  to  have  firft  moved 
from  the  lord,  and  therefore  when  the  tenant  dies  without  heir. 
It  goes  back  to  the  lord  by  way  of  cfcheat.    So  of  eftates-tail  5  if 

nobody 
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nobody  be  capable  to  take  them  up,  tbe  donor  mii(l  enter  as  In 
liis  reverfion* 

To  this  they  obje£l  the  provifo  in  the  ftatute,  for  conformity} 
and  a<k  us  how  they  fliaU  have  back  dicir  eftate  again,  m  ofe 
they  fliould  conform. 

This  admits  of  two  anfwers :  i.  It  does  not  appear  that  this 
provifo  has  any  retrofpe£t,  or  words  of  rcftoration  in  it  j  it  onlf 
makes  him  from  thencefordi  capable  of  taking  an  eftate^  but  does 
not  provide  that  he  (hall  be  as  if  he  was  never  under  any  diiabi* 
lity«  He  lofcs  what  fiiould  have  vefted  during  his  recufancy  as  a 
puuifliment  for  it,  and  his  conformity  is  as  a  condition  precedent 
'TO  his  taking  any  future  eftate.  When  he  has  lived  as  a  reca&nt 
all  his  life,  it  is  not  reafonable,  that  a  feint  conformity  at  the 
laft  fliould  put  him  in  the  fame  condition  with  thofe  who  have 
been  always  innocent*  2.  But  admitting  that  the  offender  is  de« 
figned  to  be  reftored  to  til  upon  his  conformity,  then  I  infift 
that  he  may  call  for  that  eftate  which  pafled  by  him  during  his 
difabllity,  for  the  fame  zCL  which  incapacitates  him  to  take,  may 
put  him  injlatu  quo  on  its  own  termst  .One  zDi  may  attaint  a 
man*  and  another  reftore  him  upon  condition ;  and  why  may 
not  the  fame  ftatute  do  as  much  ?  There  is  no  more  difficulty  in 
ihifting  the  eftate  from  the  reverfioner  to  the  conformift,  than  in 
(lO  <  Co.  14*  the  Prificis  cafe  {d)  from  him  to  tlie  crown,  and  fo  back  again 
J«ftk.  aSob  when  there  is  a  new  Prince  of  ^^^/,  which  defultory  kind  of 
,  inheritance  has  been  held  good.  In  the  Earl  of  Dert/s  cafe  in 
Raymond^  it  is  laid  down,  that  where  eftates  are  limited  by  a  ">' 
tute  for  particular  purpofes,  they  are  not  to  be  meafured  by  the 
rules  of  law,  elfe  fays  the  book,  how  could  the  Pfinc/s  caie  be 
law,  but  that  the  Judges  were  obliged  to  go  according  to  the  aA« 

Thus  according  to  Beatsmenfs  Cafe,  9  Co.  and  H<A.  257.  eftates* 
tail  may  ceafe  and  rife  again.  It  is  one  of  the  maxims  of  the 
common  law,  that  a  freehold  cannot  be  in  abeyance,  but  yet  vtf 
know  in  cafes  of  neceffity,  the  contrary  is  every  day*»  experienced 
as.  where  a  parfon  dies,  the  freehold  is  in  abeyance.  Liti. 
$  646,  647.  So  where  houfes  arc  annexed  to  ofBces:  and  tb» 
iikc  of  ertatcs-tail.  LHt.  f  649,  650.  6<t3.  i  Itift^  331.  ^* 
345'  ^«  So  there  may  be  a  moveable  fee-fimple  both  as  to  per* 
ions  and  as  to  place.  A  man  may  be  pafTed  over  as  a  pcrfon 
not  in  effe^  as  a  monk  who  is  civilitfr  mortuufy  who  may,  not- 
withftanding,  upon  his  deraignment  enter  upon  the  rcvcrfoaer- 
a  RolU  Abr.  150.  Bm 

Suppofc  tenant  in  tail  dies,  leaving  his  wHe  frlvemint  enjikt 
With  a  fon  I  this  fliall  not  hinder  the  reverfioner,  bat  that  he  may 
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ienter  till  the  birth,  and  at  the  birth  the  uU  ihall  levhre ;  for  the 
cxpe&ation  and  prefumption  that  there  may  be  a  child  (hall  not 
keep  the  freehold  in  abeyance*  7  Co,  8*  t*  And  from  hence 
we  may  argue  a  fortiori,  that  any  espe^lation  of  confonpity  (liall 
not  keep  us  out,  fince  that  is  more  unlikely  than  tlie  birth  of  a 
child  in  ventre  fa  mere.  I  ihall  leave  this  firft  point  with  incul- 
cating that  the  incapacity  in  otur  ^e  is  to  tsie,  and  not  barely  to 

2.  It  being  thns'eftabli(hed  that  the  aft  of  i  Joe.  has  created 
an  incapacity  to  take ;  the  next  thing  to  be  coniidered  is,  whe- 
ther any  fubfeqnent  ftatutes  have  altered  die  law  in  this  point, 
and  taken  off  the  difability. 

It  is  not  contended  on  the  other  fide,  that  diere,ever  was  any 
exprefs  repeal  of  this  fbtute ;  but  the  moft  they  pretend  to  is, 
that  it  being  inconfiftent  with  the  fubfequent  ilatutes,  it  is  im- 
plicitly repealed  according  to  the  rule  leges  fojleriores  leges  prtores 
contrarias  airogant. 

Before  I  enter  upon  the  confideration  of  the  confiftency  or  in- 
conGflencf  of  the  three  ftatutes,  I  would  obferve,  that  repeals  by 
implication  are  to  be  ufed  very  tenderly,  bccaufe  they  infer  a  very 
high  refle£lion  upon  the  law-makers,  as  if  hendlefly  and  uoknow* 
iogly  they  made  contrary  and  inconfiftent  laws*  11  Cb.  63. 
I  RoU.Rep.  91. 


It  was  given  up  in  C  ^.  and  agreed  to  in  this  court,  that 
Jacm  relates  to  difierent  perfons  and  different  offences  from 
Jac.  and  therefore  I  ihalt  pafs  it  by  and  take  na  notice  of  it. 


The  ftatute  of  3  Car^  is  that  which  is  fet  up  by  the  other  fide 
to  be  the  governing  aft,  and  an  implicit  repeal  of  i  Joe.  not- 
withftanding  it  enafts  it  to*  be  put  in  due  execution,  Which  is 
fufficient  to  Ihew  it  vras  not  intended  as  a  repeal* 

It  was  faid  upon  a  former  argument,  that  i  Joe.  was  made 
upon  a  pindi,  and  when  the  bent*6f  the  nation  was  againft  the 
papifts,  and  it  bdng  very  fevere  upon  them,  3  Car.  was  made  to 
mitigate  thofe  penalties.  In  order  to  anfwer  this  pretence  I  muft 
refume  the  hiftorical  part  of  the  cafe,  and  confider  the  circum* 
ftatices  of  the  nation  at  the  time  of  making  this  latter  ftatute* 
During  Queen  ElizdbetA^s  and  King  Jstne/s  reigns  the  people 
were  very  jealous  of  the  defigns  of  die  papifts,  and  therefore  we 
fee  endeavoured  by  feveral  afts  of  Parliament  to  fence  againft 
them :  upon  King  Charle/$  acceifion  to  die  throne  their  fufpU 
clons  were  rather  increafed  than  diminilbed  ^  that  Prince  was 
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theh  newly  married  to  a  daughter  of  Franet^  a  Rman  catklidc, 
and  feveral  favours  were  at  that  time  (hewn  to  the  papiftt:  this 
occaConed  great  difquietude  and  uneafinefs  to  tbofe  of  the  pn^ 
teftant  reformed  religion,  which  afterwards  broke  out  into  aa 
open  rebellion,  and  ended  in  the  murder  of  that  Princci  and  the 
banifliment  of  his  fcm«  It  is  well  known,  that  die  Parliament 
which  ena6ied  this  law  was  far  from  being  acceptaUe  to  tbe 
court,  and  therefore  it  was  fufiered  to  continue  but  a  (hort  time, 
and  then  followed  the  long  intermiffion  of  Parliaments:  as  this 
Parliament  was  not  in  the  intereft  of  the  coun,  fo  diej  iret 
highly  incenfed  againft  the  papifts,  who,  they  began  to  fearvcre 
likely  to  gain  ground,  and  therefore  they  fet  themfeWes  at  work 
to  attack  them  in  that  which  was  their  weakeft  place,  namelj, 
in  taking  away  the  eftates  veiled  htf>ri  the  oflFence,  as  to  which 
the  former  ilatute  was  doubtful ;  u>  that  now  they  were  able  to 
n«eel  with  them  both  ways :  by  i  Jac.  they  prevented  the  vg^i^;, 
and  by  3  Car.  the  keeping  any  eftate  after  the  ofience.  Now  if 
it  Ihottld  be  conftrued,  that  the  meafure  of  all  thefe  difabihas 
niuft  be  by  3  Car.  then  that  Parliament,  inftead  of  diftrefEog  (U 
papifts,  as  was  intended,  has  rendered  their  conditioa  men 
eaty )  for  on  3  Car.  ii  conviction  is  requifite,  to  avoid  which  they 
may  keep  abroad,  an4  have  the  profiu  of  their  eftates  tranbs:- 
ted  to  them,  for  they  will  be  out  of  the  reach  of  any  procefiiie- 
ceflarily  previous  to  a  convidion.  - 

But  the  main  end  and  defign  of  this  latter  ftatute  (which  lu 
not  yet  been  mentioned)  was  to  lay  a  heavier  puniflunent  opoi 
the  iftrion  fendingj  who  before  forfeited  100  A  only,  and  df 
childySw/,  who  was  the  mod  innocent,  bore  all  the  refemment  t 
the  ftatute  $  whereas  botli  are  now  put  upon  the  level,  and  fooe 
new  difabilities  are  created,  as  from  being  executor,  Hcei 
it  alfo  extends  to  private  fchools,  which  the  othen  dkl  not. 

3.  I  come  now  to  confider  what  influence  the  coamum  rcro- 
veries  and  the  life  of  PhUip  will  have  in  pr^udi<^  of  the  Dv> 
chefs's  title. 

Now  as  to  this  point,  what  I  fet  out  with  will  prindpallfp- 
vern  it,  for  if  the  fecond  Chat  Us  never  had  the  eftate  m  him  (i^ 
upon  my  former  reafoning  I  apprehend  he  never  had)  then  :>• 
recoveries  will  be  void,  and  fufiered  by  a  perfon  out  of  poAcfios; 
as  if  the  iffue  in  tail  fliould  fufier  a  recovery  in  the  liio-tiffie  cf 
his  father :  a  fine  indeed  he  may,  but  that  is  by  the  exprels  p> 
vifion  of  the  ftatute  3a  H.  8.  c.  36* 

As  to  the  life  of  PhiUp^  my  objeAions  againft  the  eftate's  ^' 
ing  in  abeyance,  and  the  way  I  have  (hewn  how  he,  or  hiiifit*'. 
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may  be  reftored  upon  conformity,  will  be  fuIEcieat  to  rcmoyc 
tbatobftacle. 

But  to  come  clofer.  Say  tbey,  whilft  there  is  iflue  the  rever« 
doner  cannot  enter.  I  deny  that  in  thia  |Cafe.  Iffue  muft  be 
heir  oj* the  body.  Hob*  346.  JDy.  332.  a.  Plow.  560.  and  he 
muft  be  STue  inheritable,  which  Pbir^  is  not :  he,  as  I  have  be* 
fore  fhewn,  is  djfabled,  and  cannot  call  for  the  eftate ;  according 
to  I  Vefii.  417.  he  is  to  be  con&dered  in  confanguinity,  but  not 
as  heir.  And  if  he  cannot  take,  then  his  iflue  cannot,  (admit^ 
ting  him  to  have  ifitue,  which  is  not  found,  neither  is  it  fo  in 
fa£l.  To  that  the  argument  is  only  from  a  poffibiiity  of  his  having 
ifTue)  for  it  is  not  enough  that  he  is  iflue,  unlets  he  be  heir  of  the 
bodytodaim  theintail,  andheirof  the  body  he  cannot  be  in  the 
life  of  Pbslipf  for  nemo  ejl  hens  vtvent'u.  My  Lord  Coke,  1  Injl. 
Yll*  ^*  puts  the  cafe  of  tenant  in  tail  to  him  and  the  heirs  male 
of  his  body,  he  has  iflue  a  daughter,  who  has  ifliie  a  fon ;  the 
grandfon,  fays  he,  (hall  not  keep  out  the  reverConer,  though  be 
be  heir  of  Ae  bod^,  becaufe  he  dpcs  not  derive  his  defceqt 
through  males.  It  is  faid  of  an  exile,  juod  perduUt  patriam^  and 
it  win  found  as  well  as  to  fay  oi  Philip  quodperiiSt  patrimoniuin. 

We  are  net  obliged  to  wait  for  the  poffibilitjr  of  his  conform* 
log.  Shall  an  eftate  ftand  fufpended,  becaufe  it  is  poflible  an 
alien  may  be  naturalized,  or  a  monk  be  deraigned  ?  Even  in  the 
trafe  of  an  infant  en  ventre  fa  mere^  which  is  fironger^  the  eftate 
goes  over  till  the  birth.  Cro.  El.  422.  I  Infi.  391.  29  Af. 
pL  6x.  PUwden  SS7*  indeed  fays,  there  might  be  an  occupant 
in  that  cafe  cited  out  of  the  book  of  4^1  ^^t  that  was  Only  faid 
arguendo,  and  is  contrary  to  ITel.  9.  2  R^*  -^br.  151,  152.  for 
he  muft  claim  by  a  que  eftate.  If  an  advowfon  be  granted  to  A^ 
for  the  life  of  B.  and  A.  dies  before  a  vacancy,  the  grantor  ihiiU 
prefent,  and  there  fliall  be  no  occupant. 

The  next  thing  relied  upon  by  the  defendants  is  the  %Ck  of  ge- 
neral pardon,  2  W.  tt  M*  Jl.  i*  c.  10.  which,  fay  they,  ha3 
cured  all.   This  has  been  fufficiently  anfwered  by  thoTe  who  have 
argued  before  me,  as  there  are  exceptions  in  it,  and  it  is  not 
found,  the  court  will  not  take  notice  of  it.    H.  A  C.  2$2.  Cro. 
EL  125.     I  Keh.  20.     I  Istu.  269  76.     Bro.  Charter  de  Pardon  tHawJcP.C. 
46.     Pleading  124.     8  £.  4.  7.    4  H.  7.  8.  *.    The  general  5^- 
words  might  pardon  the  oflence,  but 'would  not  reftore  the  for-  ^09?^   *   * 
feitures  without  fpecial  words,     i  Lev.Jio*     i  Saund,  362.    If  ^  Burn's  EccU 
£mony  be  pardoned,  yet  that  do^s  not  operate  fo  as  to  reitpre  the  ^^  347* 
ofiender  to  the  living.     5  Mod,  15. 

C  c  2  The 
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The  laft  thing  they  objcft  to  us  is,  that  Charles  was  In  poflcffion 
ill  his  life,  and  therefore  the  recoveries  are  good :  but  was  tliis 
any  other  pofleflion  than  that  of  a  wrong-doer  ?  A  monk  might 
be  a  difleifori  but  yet  it  will  not  be  pretended  he  had  any  kg^ 
eftate  in  him ;  no,  he  was  at  beft  but  an  occupant,  and  in  this  cafe 
Charles  was  no  more  \  he  had  it  is  true  ^pernancy  of  the  profits, 
but  that  is  all ;  he  had  not  fuch  a  pofTelEon  and  freehold  as  en- 
abled him  to  bar  the  remainder  by  coming  in  as  vouchee  in  a  re- 
covery. I  defire  to  know,  whether  it  will  be  pretended,  that  if  a 
papift  fince  the  1 1  CsT  12  ^.  3*  r.  4.  (hould  get  into  poflcffion,  and 
receive  the  profits  of  any  eftate,  whether  I  fay  he  can  be  deemed 
to  be  in  legal  a£tual  pofleflion  ?  Certainly  he  cannot :  he  cannot 
take  advantage  of  his  own  wrong,  and  no  more  ihall  the  tortious 
entry  of  Charles  (for  fuch  it  was)  enure  to  his  benefit^  and  turn 
to  the  prejudice  of  us,  who  are  in  reverfion. 

There  is  one  thing  more  which  they  prefs  upon  us^  and  that 
18,  that  we  can  Ihew  no  inftance  where  this  ad  has  been  put  in 
execution  in  the  manner  we  are  contending  for,  or  indeed  in  anf 
other  manner.  I  may  retort  the  argument  upon  them,  and  de- 
mand to  know,  if  they  can  produce  any  cafe  which  feemstolcci; 
their  way,  or  fomuch  as  countenance  the  conftru£lion  they  hare 
fet  up  :  the  truth  is,  the  matter  is  ftill  at  large,  and  no  argument 
can  be  drawn  by  either  flde  from  the  difufe  of  the  ftatute*  Many 
ftatutes  there  are  in  full  force,  upon  which  there  are  no  footftepi 
for  many  years*  And  as  to  this  particular  ilatute,  I  can  give  them 
a  very  good  rcafon  why  it  was  never  yet  drawn  in  queftion  9  they 
of  the  fame  religion  will  never  take  advantage  of  it,  and  thefe  are  the 
people  who  moftly  have  it  in  their  power,  though  in  our  cafc  ir»- 
deed  the  reverfioner  is  a  proteftant :  befides,  it  is  very  diflEicult  to 
prove  a  foreign  education,  and  a  being  fent  with  intent,  for  the 
jefuits  though  they  were  caught  in  this  cafe,  will  never  be  caught 
again  ;  none  but  a  man  of  Duke  Hamilton*^  application  and  in- 
tereft  could  have  brought  them  overt  but  now  they  know  the 
confequence,  they  will  never  be  prevailed  with  to  give  the  fame 
teftimony,  and  as  this  is  the  firft  cafe  upon  the  ftatute,  f o  In  all 
probability  it  will  be  the  lalt. 

Sir  Edward  Northey  contra.  I  (hall  pot  need  to  go  about  to 
prove  a  title  in  the  defendants  upon  this  record,  for  their  pofltrf- 
fion  is  fufficient  againft  the  plaintiff',  who  muft  recover  upon  his 
own  ftrcngth. 

The  plaintiff  relies  on  i  Jac.  only,  but  in  my  argument  I  fliall 
pin  them  all  together,  and  admit  them  to  be  confiftent ;  for  my 
Lord  Coke  fays,  where  there  arc  feveral  ftatutes  relating  to  the 
fame  matter,  one  muft  not  be  fingled  out  from  the  reft,  but  the 
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conftradion  muft  be  uniform  upon  them  all.  The  three  ftatutet 
now  in  queftion  were  all  made  with  the  fame  view,  and  to  pre« 
vent  the  fame  mifchief,  and  that  was  to  be  brought  about  by  lay- 
ing heavy  puniOiments  upon  the  offender8>  and  thereby  obliging 
them  to  conform* 

There  arc  two  forts  of  offenders  ;  thofc  who  fend,  and  they  [  jg^  3 
who  are  fent,  which  latter  we  fay  forfeit  only  the  profits  of  their 
cftatesy  and  that  was  taken  to  be  the  confequencc  of  the  ftatute 
at  the  time  of  making  itj  and  therefore  3;  Jac.  does  not  introduce 
any  new  law  when  it  fpeaks  of  the  profits,  but  only  dire  As  the 
application  of  them  to  the  next  proteftant  of  kin,  which  under  | 
Jac.  the  King  zs  fater  patrut  was  intitled  to* 

The  plaintiff  does  not  make  his  cafe  on  i  7ac.  which  refpe£ls 
only  the  intent,  but  has  brought  it  within  tne  words  of  3  Car, 
for  it  is  found  they  were  aiiually  educated,  which  is  carrying  the 
intent  into  execution* 

I  fliall  put  every  thing  out  of  the  cafe,  but  the  operation  of  the 
ftatute  as  to  defcents.  I  would  fain  know,  if  this  was  an  cftate  in 
fee  defcended,  who  fhould  have  it  i  The  heir  according  to  their 
maxim  cannot,  and  fliall  it  efcheat  to  the  Lord^  as  if  the  whole 
cftate  was  fpent  ?  Can  it  be  thought  the  legiflature  intended  to  fa* 
vour  the  liord  or  reverfioner  before  the  innocent  iflue  ?  He  muft 
be  prejudiced,  unlefs  it  be  conflrued,  that  the  profits  only  are 
forfeited.  The  conftru£^ion  muft  be,  that  the  anceftor  fliall  take 
the  legal  eftate,  but  he  fliall  take  no  benefit  by  it :  he  fliaU  not 
take  for  the  advantage  of  himfelf,  but  for  the1>enefit  of  his  poftc- 
rity  he  flialL 

The  ftatute  1 1  £tf  la  JF".  3.  has  the  words  te  difahled  to  inherit  t  wiU.  R•^ 
w  /flif,  but  yet  in  the  cafe  oiPyey.  George  t  July  i 'jog.  in  Can^^  »*• 
it  was  held,  {hat  the  fubfequent  words  had  controlled  the  former, 
fo  that  they  carried  away  no  more  than  a  pernancy  of  the  profits, 
and  the  legal  eftate  defcended  notwithftanding. 

A  man  may  take  only  for  the  benefit  of  another,  as  a  perfon 
attainted,  for  the  benefit  of  the  crown,  i  Lift.  2.  b.  2  R^IL 
Abr.  88. 

I  put  all  the  rules  •flaw  out  of  the  cafe,  and  come  to  the  pro* 
vifo  for  conformity :  and  I  take  it,  that  upon  conformity  the 
offender  is  to  be  in  Jlatu  quo ;  and  if  fo,  how  can  the  eftate  be 
revefted  ?  There  is  no  provifion  for  it  in  the  ftatute,  and  that  is 
an  argument  it  was  never  intended  the  eftate  fliould  go  over.  Mf 
Lord  Delaware h  cafe,  cited  of  the  other  fide»  is  a  cue  which  has 
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room  enough  to  bold  us  both.    It  fays  that  iTfomM  fiiall  daia 

fhm  W^Iliamp  and  not  tbfwgb  him*    Now  the  wordjhm  impfia 

he  was  feifcdi  for  otherwife  Thorns  could  not  daim  fromlmiL 

Here  the  cftate-tatl  is  not  fpcntj  and  therefore  the  roreriioixr 

.  cannot  be  let  in. 

t  3^5  3       ^^  *•  objcftcd,  that  the  freehold  (hall  not  be  in  abeyance.  I  an- 
fweTj  it  is  not)  it  is  in  the  offender* 

It  is  faid,  Philip  has  no  iflue,  and  the  reverfioner  mafi  not 
be  obliged  to  wait  upon  that  contingency,  Anfwer :  We  mud 
provide  for  what  may  be,  as  well  as  what  is ;  the  law  nerer  (ees 
any  itnpoilibility  of  having  ifliie,  and  therefore  upon  a  general  in- 
tail  there  can  be  no  tenant  in  tail  apres  poffiiilify.  Here  is  a  pofi< 
bility  that  Philip  may  have  ilTue,  and  therefore  the  e&ate  mult 
continue  to  ferve  that  poflibility  whenever  it  arifes. 

Another  objection  is,  that  if  we  have  the  eftate,  we  may  alkn 
\U  I  anfwer :  The  (latute  never  intended  to  put  the  heir  o«  of 
the  power  of  the  anceftpr,  but  only  thsrthe  ihould  not  be  hurt  by 
the  difabili^  of  the  ancefior. 

We  do  not  now  rely  on  the  recoveries,  but  fef  up  the  life  rf 
Philip  againft  the  plaintiff.     I  agree,  if  tenant  in  tail  leaves  ifiie 
.  an  alien,  the  remainder-man  may  enter,  for  fuch  ifiiie  is  as 
none. 

If  therefore  the  cftate  vefts,  and  the  profits  only  arc  forfdtcd 
during  the  difability,  then  the  leflbr  of  die  plaintiff  can  have  no 
title* 

Sir  Thomas  Powys  replied.  In  Lord  Delawar^s  cafe  it  is  faid 

the  peerage  never  was  in  ff^lliam,  he  was  only  an  efquirci  and 

this  deftroys  the  inference  from  the  word  from.     As  to  the  cafe 

(r)  3  Lev.  *t9.  of  Woodward  v.  Fox  (/),  it  is  a  cafe  primd!  impreffionisj  and  a  long 

!  ^^^\  '^^*     while  after  this  ftatute,  fo  that  the  law-makers  could  not  kno^i 

dBcJ  Mce  V»t,    ^^  profits  would  go  to  the  xrpwn  of  courfe,  it  not  being  a  point 

icitled  till  that  cafe,     I  know  nobody  to  whom  the  eftatc  would 

have  gone,  had  this  been  a  defcent  in  fee,  but  to  the  lord  bjr 

efcheat ;  and  it  is  no  new  do£^rine  to  diveft  eftates  efdieated, 

as  on  birth  of  a  pofthumous  heir,  or  reverfal  of  an  attainder. 

2  Inft.  23 1  •     And  the  fame  may  be  done  on  PhiSfiCou- 

tormity. 

Curia  advi/are  vult.  And  Trinity  6  Geo*  the  court  dclhered 
their  oj^inions /friatimf  beginning  with  the  puifne  Jud^« 
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Mr.  Jttftice  tmrftfeut.    In  delhrering  my  opinion  in  this  cale,  ltef>itttS« 
I  (hall  make  three  points^  which  I  defign  to  fpeak  to  diftinQly.  ^^'^^ 
I.  What  eftate  vefted  in  thefecond  Charles^  who  fuffered  the  re- 
I  coteiy,  upon  the  ftatutc  of  i  Jac.  i.  r.  4*  independent  of  the 
fubfeqaent  ftatute«    2.  What  alteration  was  made  in  that  law  by 
the  3  Car.  i.  r*  2«  and  how  the  conftru£lion  will  be  on  both  thole 
ftatutes  taking  them  together.     3.  What  will  be  the  tScQt  of  £  ^66  ] 
Philip  %  life,  who  upon  this  record  mud  be  taken  to  be  alive. 

f.  The  reformation,  which  was  begun  in  Henrj  the  Eighth's 
time,  and  compleated  in  the  reign  of  Queen  Elizabtthi  had  ren* 
dcred  it  difficult  for  the  papifts  to  educate  their  youth  at  home  as 
they  defigned,  and  therefore  it  was  the  advice  of  the  Pope  at  that 
time,  to  cteSt  colleges  abroad,  that  the  Engli/b  youth  might  be  fent 
thither.  And  purfuant  to  this  advice,  in  the  year  1598  there 
were  two  fet  up,  one  at  Rome  and  the  other  at  Doway^  by  which 
means  many  of  our  youth  were  drawn  out  of  the  kingdom^  to 
the  no  fmall  prejudice  thereof}  and  in  order  to  put  a  flop  to  this 
mifchief,  theftatuteof  i  Jac*  i*r.  4*  was  made,  which  though 
it  be  a  penal  law,  yet  it  ought  to  have  a  liberal  conftruSion,  be- 
caufe  it  io  much  concerns  the  publick  welfare  of  the  kingdom :  all 
bws  are  in  fome  meafure  penal,  but  that  is  no  reafon  to  reftratn 
them  in  fuch  cafes  as  this.  1 1  &•  34,  70.  Hatt.  ofStai.  66. 
Hoi.  ait  y.  GhviT  (/).  ( /)  i4«* 

And  upon  this  zCt  I  am  of  opinion,  that  a  perfon  who  receives 
a  foreign  education  in  a  popifh  feminary,  has  neitheryux  in  n  nor 
•i  rem :  he  can  take  no  eftate  at  all,  either  real  or  perfonal  ^ 
he  is  difabled  to  inherit,  purchafe,  take,  have  or  enjoy  :  and  can 
any  words  be  ftronger  than  thefe  ? 

But  it  is  fald  the  word  enjoy  implies  a  vefting  of  the  eftate,  and 
that  only  a  forfeiture  of  the  profits  was  defigned.  Now  if  the 
word  enjoy  fliould  be  fo  taken,  I  do  not  fee  how  it  could  zfkik  this 
cafe;  for  that  could  only  relate  to  lands -vefted  before  the 
offence  (which  is  a  cafe  that  feldom  happens  to  infants,  and 
therefore  cannot  be  fuppofed  to  have  been  uppermoft  in  the  mind 
of  the  legiilature)  but  as  to  lands  that  are  to  defcend  after  the  dif- 
ability,  there  are  other  words  to  take  in  that  cafe,  which  are  f/i« 
tiritf  purchafe^  take*  Befides,  I .  It  is  a  very  rare  phrafe  to  ex« 
prefs  a  forfeiture  by  words  of  difability  only ;  in  the  ftatute  of 
3  Car.  there  are  words  of  forfeiture.  2.  In  a  penal  hw  it  is  too 
levere  to  conftrue  words  of  a  prefent  temporary  difability,  into  an 
an  abfolute  forfeiture ;  but  if  they  fliould,  they  will  only  relate 
to  goods  and  chattels.  3.  And  it  is  plainly  n  difability  in  x  Jac. 
If  we  do  but  compare  the  provifo  of  that  with  the  provifo  in 
3  Car»  which  induces  a  forfeiture.    In  i  ^ac.  \ic  is  difabled  to 

C  c  4  take> 
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take^  ^ni  therefore  the  provifo  for  conformity  reftores  hint  tox 
capacity  of  taking.  In  3  Car.  he  forfeits ;  and  there  the  provifa 
reftores  him  to  the  land,  which  (hews  the  parliament  were  aware 
of  the  difference  between  a  difability  to  uke,  and  a  forfeiture  of 
the  eftate.  4«  If  only  the  profits  (hould  be  (aid  to  be  gone,  what 
is  that  but  the  land  itfelf.  Q,  Litt.  23.  by  a  grant  of  the  profits 
the  land  pafles. 

C  3^7  3  ?"^  ^'  *'  objefted,  that  he  muft  take  for  the  benefit  of  the  heir, 
being  only  diifabled  in  refpe£t  of  himfelf,  and  not  in  refpeQ  of 
his  heir.  To  this  I  anfwer  :  Thatthefc  affirmative  words  always 
imply  a  negative  and  feparate  the  cafe  of  the  anceftor  and  heir: 
he  himfelf  in  his  own  petfon  (hall  not  take,  but  lus  heir  fbal]> 
i.  e,  this  difability  (hall  not  be  like  an  attainder,  which  corrupts 
the  blood,  but  it  fhall  dill  flow  pure  from  the  anceftor  to  the 
heir. 

In  thefe  cafes  there  is  no  need  to  leave  any  thing  in  the  an- 
ceftor, according  to  Lord  Dglaware^s  cafe,  which  is  exprefs,  that 
the  dignity  never  vefted  in  the  grandfather,  he  was  no  baron,  but 
only  an  efquire.  And  there  the  Lords  and  Judges  were  of  (pi- 
nion, that  the  heir  might  claim  by  him,  this  being  only  a  per- 
fonal  temporary  difability,  which  differed  from  an  attainder. 

Then  the  objeftion  recurs,  Are  thefe  words  of  no  ufc  at  all  ? 
it  often  happens  fo,  that  to  fatisfy  the  fcruples  of  the  ignorant, 
words  are  added,  which  the  more  knowing  part  of  mankind  will 
plainly  fee  were  implied  before  :  they  are  only  explicatory  of  what 
went  before,  and  ferve  to  fhew,  that  the  heir  in  this  cafe  ihall  be 
enabled  to  make  out  his  title  through  one  who  was  never  feifed. 

But  fay  they,  How  can  the  heir  take  by  defcent  according 
to  the  rules  of  law,  if  the  anceftor  was  never  feifed  ?  To  this  T 
anfwer,  i .  That  at  common  law  it  is  not  neceflary  the  anceftor 
(hould  be  feifed,  to  enable  the  heir  to  take  by  defcent.  SUleft 
cafe  is,  that  where  the  anceftor  migbt  have  taken  the  eftate  and 
been  fcifed,  there  the  heir  ftiall  inherit.  Nay  in  fome  cafes  the 
heir  ftiall  take  by  defcent,  although  the  anceftor  never  was  or 
could  be  feifed  of  that  eftate,  as  in  Co.  Lift.  378,  where  lands 
were  given  to  A,  and  B.  for  tReir  joint  lives,  remainder  to  the 
right  heirsof  him  that  died  firft,  A.  dies,  his  heir  ftiall  take  bj 
ilcfcent :  and  yet  the  remainder  never  vefted  during  the  lifeof  ^ 
it  being  uncertain  all  that  time,  whether  the  heir  of  A*  or  the 
heir  of  5.  (hould  have  it.  2.  Whatever  it  might  be  at  com» 
mon  law  "will  not  avail  in  this  cafe,  which  is  an  incipacity by 
7it\.  of  parliamenL ;  and  therefore  the  common  law  is  a  wrong 
vuillum  to'jiidgc  by.     TliCtc  Could  be  no  fuch  defultory  inberit- 

aBCC 
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MCt  at  common  bw  as  The  Prjnct^s  cafe,  and  yet  k  was  there 
allowed,  being  by  a&  of  paiirliament.  And  though  thefe  pointa 
are  fingularities,  and  contrary  to  the  known  rules  of  lawj  yet 
they  being  introduced  by  ftatttte>  muft  net  be  carried  to  the  rules 
of  law  as  to  their  ftandard. 

And  now  let  us  confider  a  little  the  inconveniences  of  a  con- 
trary conftru£^ton«  It  will  be  an  enconragement  to  the  papifts 
to  continae  in  that  religion,  when  the  puniflunent  is  not  fo  great  r  368  ] 
as  what  I  contend  for.  .  It  will  be  a  difcouragement  to  the  heir 
or  remainder-man  from  putting  the  a£l  in  execution,  becaufe  he 
will  then  be  cut  off  for  his  pains*  It  deftroys  the  laving  for  the  be- 
nefit of  the  heir,  by  putting  it  in  the  power  of  the  anceftor  to  di& 
inherit  him.  It  is  a  repealing  of  the  former  part  of  the  ftatute  by 
implication  only,  which  is  never  to  be  allowed  3  becaufe  it  is  a 
refledion  on  the  wifdom  of  the  legiflature.  11  Co.  63.  Hob. 
15,  87.  It  is  againft  all  the  rules  of  conftrufiion,  to  take  them 
in  the  mildeft  fenfe,  where  religion  and  the  publick  are  concern- 
ed.   Hoi.  344,  388.     II  Co*  Magdalen  ColUge  cafe. 

The  offender  may  deprive  the  King  of  the  pernancy  of  the  pro- 
fits by  his  alienation,     ax    Hen.  7.   12.     Rajm.    17.     Hardrm 
loi.     5  Mod.  and  Salh*  Britton  v.  Cole  {g).     In  the  other  ad  {g)  sMod.  tis. 
of  3  Jac.  I.  r.  5.  the  very  profits  are  mentioned  to  be  forfeited,  5^  ^^^'2?* 
of  which  there  was  no  occafion  here,  when  the  land  itfelf  is  cartiL.'44x/^   * 

gone.  Skin.  617. 

ia  Mod.  175. 

It  is  obje&ed  that  he  may  be  convified,  and  tlien  3  Car.  car- 
ries all  to  the  crown.  But  can  he  be  conviflcd  if  he  (lays  abroad  i 
It  is  faid  it  goes  to  the  crown  by  implication,  becaufe  this  is  a 
publick  crime.  For  this  there  is  no  necefiity  in  the  cafe  of  a  dif- 
ability,  as  there  is  upon  a  forfeiture,  which  implies  a  having,  and 
then  it  is  to  be  carried  away,  whereas  in  the  other  he  never  has 
it  at  alL  The  perfon  is  the  fubje£l  of  one,  and  the  knd  of  the 
other.  How  can  he  forfeit  what  he  has  not  ?  Nil  dat  quod  infe 
mn  hahetm  Befides,  a  difability  reaches  what  cannot  be  forfeited^ 
and  this  difference  between  a  difability  and  a  forfeiture  is  kept  up 
in  many  (tatutes. 

2.  The  next  thing  to  beconfidered  is,  whether  any  alteration 
is  made  in  i  Jac.  by  the  ftatute  of  3  Car.  which,  I  take  it,  may 
very  well  ftand  with  all  the  provifions  of  x  Jac.  and  has  not  im- 
paired the  force  of  it  in  the  leaft.  1.  It  ena£ls  it  to  be  put  in 
due  execution.  2.  It  reaches  the  offender  more  fully  as  to  eilates 
vcfted  before  the  oflfcncc,  about  which  the  former  ftatute  was 
doubtful.  3.  It  lays  the  fame  penalty  on  the  parent  or  guardian 
fending  the   youth   •abroad,   who  before   forfeited  100/.  only. 

4.  It 
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4.  It  ettends  to  priyate  fchoohi  whereas  the  other  was  confined 
to  pttblick  coUeges.  5.  It  creates  a  difability  to  fucy  be  cxecator 
or  adminiftrator  or  committee  of  any  ward ;  and  after  all  thofe 
additions,  arc  we  to  be  told,  it  was  only  explanatory  of  the  for-* 
mer  law  ?  Can  a  forfeiture  be  the  meafure  of  a  difability  ?  It  is 
faid  to  have  fo  far  enlarged  and  enforced  the  former  law,  aa  to 
ihew  how  diat  muft  be  put  in  execution,  vke.  by  conyi^on. 
Now  does  it  not  fay  i  Joe.  Jball  be  put  in  due  execution  ?  And 
does  not  that  imply,  diat  of  itfelf  it  is  fufficientj  and  nmj  he  pot 
in  execution  ? 

[  369  ]    ;  The  cafe  of  a  fee-fimple  is  put  as  a  difficult  cafe  to  know 

where  the  eflate  is  to  go.     But  are .  cafes  plain  and  exprefs  to  be 

broke  in  upon,  becaufe  difficult  cafes  may  be  put  ?  In  the  cafe 

of  a  purchafe  fay  they,  if  the  bargainee  cannot  take,  who  can  ? 

(i)  9Mod.        But  was  it  not  exprefsly  refolyed  in  Roper's  cafe(A)  that  a  bar- 

167.  181.         gain  and  falc  would  be  abfolutely  yoid.    There  is  no  reafon  why 

gfo.^"**'^     1  ftatute  muft  be  expounded  away  to  nothing,  becaufe  one  or 

JO  i/Mu  S9*      two  difficult  cafes  may  be  put  upon  it.    The  conftru£lion  I  lay 

*j^  down,  and  which  in  my  opinion  it  ought  to  receiye,  puts  the  ad 

45o?5.  c.  *      i^  f^n^c  ^^^*  ^^^  conftru^on  I  haye  been  arguing  againft  leaves 

it  no  force  at  all. 

3*  The  life  of  Philip  is  obje£led  to  be  an  impediment,  which 
prevents  the  execution  of  the  reyerfion  in  the  leflbr  of  the  pbintiff, 
for  fay  they,  whilft  he  lives,  the  eftate-tail  continues.  But  I 
give  the  objedion  this  anfwer :  that  Philip  can  take  nothing,  no 
more  than  Charles  did.  It  is  to  this  purpofe  the  fame  thing, 
whether  he  be  incapacitated  or  not  in  ejfe :  the  rule  of  law  is,  that 
where  any  limitation  is  to  a  perfon  not  in  effe  at  the  time  the  eftate 
ought  to  veft,  the  eftate  muft  go  over  to  the  next  in  remaindcf . 
Here  the  limitation  is  to  Philip  and  the  heirs  male  of  his  bod^, 
but  when  that  limitation  ought  to  take  ttk(k^  he  is  incapacitated 
to  take,  and  then  the  remainder  over  to  the  leflbr  muft  take  eftd 

iUtc35.  immediately.     Cro*  EL  422.     Devife  to  /?.  in  tail,  and  after  his 

deceafe  without  iflUe  to  Edward  in  tall  \  R.  dies  leaving  ifliie, 
living  the  tcftator ;  and  there  it  was  held,  that  Edward  fliould 
have  the  eftate  prefently,  and  not  wait  till  the  death  of  R*s  iffuc 
If  a  man  has  iflue  two  fons,  and  the  eldeft  be  an  alien,  the  law 
takes  no  notice  of  him,  and  therefore  as  he  (hall  not  take  by  de- 
fcent  himfelf,  fo  he  ftiall  not  impede  the  dcfcent  to  his  younger 
brother,  on  fuppofition  that  he  may  have  ifTue  a  natural  bom  fub- 
jc6t.     Indeed  in  the  cafe  of  a  perfon  attainted,  he  (hall  obftnid 

ffl)  1  VcDt  413.  the  dcfcent.    2  Fent.  Col/ingwoodv,  Pace  (i),  but  his  heir*cannot 

xVcnt  I. 

1  Sid.  193,    a  Sid.  13,  5z«  fS4.     i  Let. '59.     3  Liev.  412.     x  Keb.  65.  171.  xi6.  515.  379.  58$,* 

4oj.  670.  699.  850.  Vaugh.  274*  %  Jon,  10.  a  Keb.  6oi«  Care  1S5.    x  Z\,  Ab.  2x3.  pi.  9.  S.  C. 

.     ttkC| 
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take,  for  that  would  be  to  let  him  in  by  z€t  of  law,  and  the  hw 
wiB  not  trull  him  widi  an  eftate.  And  in  foch  cafes,  where  the 
law  will  not  fufier  the  eftate  to  fall,  it  goes  over  to  the  next  per* 
fon  capable  of  takbgw     1  Fent.  417. 

It  is  faid  the  limitation  is  to  the  ifliie  of  the  body  of  Tiomar^ 
and  Pbi/tp  is  fuch.  It  is  true  he  is  fo  in  common  parlance,  but 
that  is  not  enough ;  he  muft  be  iflue  inheritable,  and  for  want  of 
that  here  is  a  e^er  of  the  eftate-tail,  on  which  the  rcverfioner 
muft  enter.  JM.  345.  Dy,  332*  He  is  in  the  fame  cafe  with 
the  fon  of  a  daughter  on  a  limitation  to  the  heirs  male  of  the; 
body,  for  there  the  fon  is  heir,  and  he  is  a  male,  but  not  a  male 
inheritable  within  the  form  of  the  gift,  becaufe  he  does  not  de» 
rive  his  defcent  through  males.     1  Ltfl.  337.  ^r. 

It  is  obje£^ed  that  here  is  ftill  a  poflibility,  that  Pbi/tp  may  f  370  1 
have  iflue  inheritable.  But  this  is  but  a  poflibility,  and  for  a  pof- 
fibility  it  was  never  yet  known  that  the  freehold  was  allowed  to 
continue  in  abeyance,  for  die  law  abhors  abeyances,  and  will  ne- 
ver fufFer  them,  but  in  cafes  of  abfolute  neceflity.  In  all  cafes 
where  the  heir  is  incapacitated  to  take,  the  anceftor  may  juftly 
be  faid  to  die  without  heir.  Co,  Lit.  1 3.  a.  The  leflbr  might 
in  this  cafe  lay  it  in  liformedon^  that  Thomas  is  dead  without  any 
heir  male  of  his  body.  8  Co.  88.  This  is  no  more  than  the 
common  cafe  of  a  pofthumous  heir,  where  the  reverfioner  enters 
till  the  birth,  and  then  the  tail  revives. 

It  is  £ud  Philip  may  conform,  and  to  ferve  this  poflibility  the 
eftate  muft  continue.  Wliy  may  not  an  alien  be  naturalized,  or 
a  monk  be  deraigned  ?  and  yet  was  there  ever  any  eftate  fufpend- 
cd  on  that  occafion  ?  If  the  King's  tenant  dies  without  heir,  to 
prevent  an  abeyance  the  law  cafts  the  freehold  on  the  King  with** 
out  office  :  and  to  prevent  the  like  mifchief  it  will  carry  the  eftate 
to  the  reverfioner  in  this  cafe. 

This  cafe  of  a  foreign  education  very  much  rcfcmbles  the  cafe 
of  a  monk,  for  z.  The  purchafe  of  both  is  void.  a.  Neither  can 
inherit.  3.  The  heir  of  neither  is  difabled.  And  4.  The  dif- 
ability  is  but  temporary  in  both  cafes.  And  it  is  no  anfwer  to 
fay  that  a  monk  is  looked  on  in  law  to  be  civilly  dead,  for  that  is 
only  a  (imilitudinary  expreflion,  and  as  he  lofes  no  civil  rights, 
but  is  con(idered  in  many  tefpeds  as^  a  member  of  the  commu- 
nity, fo  he  is  anfwerablc  for  any  ofiences  by  him  committed  after 
his  civil  death.  Bro.  Moin,  23,  25.  Oar  oflender  is  more 
civilly  dpad  than  a  monk  ,  for  the  latter  may  be  executor,  but  the 
former  cannot.  An  outlaw,  one  under  a  pramunire^  or  abjura* 
tfoHi  ^le  as  much  civilly  dead  as  he ;  and  why  is  not  this  temporary 

difabitity 


37©  Triivty.  Tcnxi  6  Geo. 

4|fability  Kkc  the  cafe  of  a  jttrfon  who  married  and  was  formerif 
^  on  that  account  incapable  to  hold  Iiis  living :  or  like  the  cafe  in  a 
Rolh  Abr.  4.x  5*  r.  6,  of  a  deyife  to  a  monk  for  life^  remainder  over 
to  B.  who  was  allowed  to  take'  immediately  :  and  fuppofe  that 
had  been  a  devife  in  tail,  fliould  the'itfue  of  the  monk  have 
taken?  Certainly  he  (houId.not. 

Another  difficulty  laid  in  the  way  is  the  provifo  for  conformity^ 
i^caufe  fay  thev  we  cannot  eafily  get  back  the  eftate  again.  But 
is  not  the  objeAion  as  if  rong  upon  their  conftru£iion  in  bringing 
back  the  eftate  from  the  crown  r  Is  it  eafier  to  recover  againft  the 
crown  than  a  fubjed  ?  BjeiGdes  it  Is  far  from  bang  dear  to  me, 
that  thisproyifo  does reftore him  to  his  eftate;  tliere  are  no  fuch 
words  in  it,  but  only  that  he  (hall  be  refiored  to  his  capacity, 
[371]  that  is,  he  (hall  for  the  future  be  capable  of  taking  any  eftate  that 
may  come  to  him.  If  the  meaning  of  that  provifo  was  to  rcflore 
him  to  all ;  I  can  fee  no  difficulty,  but  that  he  may  as  eaiily  bring 
l^ck  the  eftate  agsdn^  as  in  the  cafe  of  a  pofthumous  heir,  or  a 
monk  deraigned.  %  Inft.  231.  Fiizi.  Mard.  46.  F.  itf.  B. 
195.  Dy.  13.  The  lord  by  efcheat  takes  buti/v  /ocoh^edis,  as 
the  reverfioner  heredoes  in  the  room  of  PiUip,  y  H*  6.  23.  b. 
2  RolL  Ahr.  418.  His  incapacity  (hall  no  more  keep  back  the 
eftate  from  the  revet  fioner,  than  in  the  cafe  of  a  devife  for  life  or 
in  taU,  to  one  who  refufes,  remainder  over,  it  iball  veft  inmiedi« 
ately» 

Upon  the  whole  therefore  I  an^  of  opinion,  that  in  this  cafe 
the  ftatute  of  i  Jac.  is  the  meafure  by  which  we  are  to  conftrue 
this  difability,  and  that  under  this  ftatute  no  eftate  ever  vefted  in 
Charlis\  by  which  he  having  no  poiTellion,  the  recovery  is  void; 
and  that  the  life  of  Philip  will  not  ftand  in  the  way  of  the 
Dutchefs :  as  a  confequence  of  all  which  the  judgment  given 
below  for  the  defendants  is  erroneous,  and  ought  to  be  reverfed, 
and  that  this  court  ought  to  give  a  new  judgment  for  the 
plaintiff. 

Mr.  J.  Eyre.  I  muft  own  I  have  the  misfortune  to  differ  from 
my  brother,  for  I  think  the  judgment  given  below  for  the  de- 
fendants was  well  given,  and  ought  to  be  affirmed ;  though  I 
muft  fay  thus  much,  that  I  do  not  approve  of  the  reafons  given 
by  the  court  of  C  B.  for  that  judgment. 

The  general  queftion  in  this  cafe  is,  Whether  a  foreiga  educa- 
tion in  a  popifli  feminary  infers  an  abfolute  difability  to  take  any 
eftate^  for  unlefs  it  does  the  leilbr  can  have  no  title. 

Thof 
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There  have  been  three  ftatutes  mentioned  in  the  debate  of  this 
cafe ;  the  i  Jac.  1.  r.  4.  3  Jac^  1.  f.  5.  and  3  Car.  i.  e.  2.  Of 
thefe  I  think  3  Jac.  is  nothing  to  the  purpofei  but  that  of  3  Car. 
is  of  weight ;  not  that  I  efteem  it  a  repeal  of  i  Jac.  but  I  look 
on  it  as  explanatory  of  it,  and  without  which  the  former  ftatute 
cannot  be  put  in  execution. 

Now  upon  the  ftatute  of  i  Jac.  (taking  the  firft  and  laft  part 
together,  as  we  muQ  do  to  make  a  reafonable  conftrud^ion)  I  am 
of  opinion  that  the  party  fo  educated  has,  notwithftanding,  a 
capacity  to  inherit  and  take,  for  particular  purpofes,  and  that  the 
ftatute  does  not  induce  an  abfolute  difability,  and  that  the  con- 
ftru£iion  will  be  the  fame  in  the  cafe  of  a  fee-fimple  as  of  a  fee- 
tail.  I  do  not  fay  he  is  to  be  mafter  of  the  eftate,  but  thus 
much  he  muft  have,  a  power  to  tranfmit  the  inheritance  to  the 
heir.  This  is  as  to  the  cafe  of  a  defcent.  In  the  cafe  of  a  pur- 
chafe  too  I  think  he  has  a  qualified  capacity,  for  he  may  purchafe 
for  the  benefit  of  the  heir,  as  one  attainted  does  for  the  benefit  [  37^  J 
of  the  crown ;  and  in  both  cafes,  that  of  a  defcent,  and  that  of 
purchafe,  the  eftate  wSl  vcft,  and  the  profits  only  be  forfeited 
during  the  difability. 

And  it  is  no  objeAion  to  faf »  that  the  ftatute  is  filent  09  tp  the 
profits^ where  they  are  to  go,^  for  \  take  it  fuch  a  proviCon  was  Ante  323; 
not  neceflary,  fince  this  being  a  publick  offence,  they  will  of 
courfe  enure  to  the  benefit  of  the  crown. 

Rcpn^s  cafe  is  of  no  confequence,  for  that  was  upon  the  1 1  (^ 
12  W.  ^.  €•  4*  which  is  penned  in  a  different  manner  from  our 
ftatute :  neither  is  Lord  Delawaris  cafe  at  all  to  the  purpofe^ 
for  there  the  difability  was  abfolute  for  life.  ^ 

But  here  it  is  obje£led  that  the  offender  for  and  in  refpeA  of 
hlmfelf  15  abfolutely  difabled,  fo  that  he  was  to  be  puniflied  as 
much  as  poflible,  only  the  heir  was  not  to  be  involved  in  the 
guilt.  7o  which  I  anfwer.  That  the  true  end  of  the  ftatute  was, 
not  to  punifli  the  perfons  of  thofe  who  received  this  foreign  edu- 
cation, but  it  was  to  prevent  the  influence  they  would  otherwife 
have,  if  the  eftate  fliould  be  continued  for  their  benefit.  And 
it  is  no  obje£lion  to  fay,  that  the  offender  may  defeat  the  crown 
of  ibe  profits  by  his  alienation,  for  is  not  this  the  fame  with 
many  other  cafes  of  forfeitures  ?  and  what  reafon  ia  there  to  take 
more  care  of  the  crown  in  this  cafe;  than  any  other  ?  or  what 
greater  danger  is  there  in  having  a  capacity  to  take  a  future 
eftate,  than  in  being  allowed  to  hold  a  prefent  one,  which  I  do 
not  perceive  it  is  contended  will  be  abfolutely  taken  from  him  by 
this  ftatute.    The  heir  it  is  true  cannot  enter,  living  the  an- 

3  ccfton 
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oeftor.  But  this  rather  prcnres  the  neceflity  of  leaving  fonethuig 
in  the  anceftor,  till  the  heir  is  capable  of  taking.  And  furelj  if  it 
had  been  defigned,  that  the  eftate  fiiould  go  over,  it  would  hate 
been  fo  mentioned,  as  is  done  m6  R*  2*  about  ravifbers  of  wo- 
men,  where  there  are  exprefs  words  to  carry  oyer  the  cf^te. 
But  no  cafe  can  be  (hewn,  where,  without  exprefs  words  any  eftate 
was  carried  orer  from  a  perfon  who  has  a  poflibility  of  being  inhe- 
riuble.  The  cafe  of  a  monk  is  widely  difierent,  for  that  was  al- 
ways looked  on  as  an  abfolute  death  to  thefe  purpofes,  and  a  de« 
rasgnment  was  never  fo  much  as  looked  for  or  expeded. 

Upon  the  whole  my  opinion  is,  that  darlis  had  a  fufficicnt 
poflelfion  and  power  to  fufler  a  recovery,  and  this  makes  an  end 
of  the  plaintiff's  dtle,  be  that  matter  about  the  life  of  PHTf 
which  way  it  will;  though  if  it  were  neceflary  to  give  tnj  ojinioa 
r  2^^  ]  upon  that,  I  fhould  think  the  eftate  could  not  go  over  j  but  aioit 
continue  for  the  benefit  of  him  and  his  iflue. 

Mr.  J*  Pawys.  In  a  cafe  of  fo  uncommon  a  nature  as  thi$,  and 
of  fuch  great  difficulty,  I  think  there  is  no  occ^Gon  to  ma)ie  any 
apology  for  a  di£Serence  in  opinion  from  any  of  my  brothers. 

I  (hall  make  four  points  in  this  cafe :  i«  Whether  under  x  Joe* 
aay»  and  what  eftate  vefted  in  CharUs  or  Philip,  a.  What  al- 
teration has  been  made  by  die  fubfequent  ftatute.  3,  What  is 
the  eiFe£l  of  the  recoveries.    And  4.  Of  Pbilif%  life. 

X.  Then,  to  dtfcharge  this  cafe  of  that  which  was  the  ground 
of  the  judgment  in  C.  B.  I  can  fee  no  colour  in  the  leaft  to  think, 
that  I  Jac.  is  any  way  repealed  by  the  fubfequent  ftatutes.  The 
intent  of  it,  it  is  true,  was  to  prevent  the  growth  of  popery,  and 
in  this  refpe£l  it  is  a  law  made  for  the  benefit  of  the  publick ;  and 
though  a  foreign  popifli  education  is  not  to  be  favoured  amongft 
proteftants,  yet  I  can  never  give  into  any  forced  conftruQioo, 
which  is  to  carry  the  words  to  the  utmoft  feverity  of  the  law* 

The  difabling  claufe  in  this  ftatute  is  different  from  the  1 1  & 
xa  ^.  3.  which  is  abfolute,  but  xhnfub  modo  onlj^  in  refpe£^  of 
himfelf,  and  not  in  refpe&  of  his  heir,  and  therefore  he  muft 
certainly  have  fomething:  how  elfe  can  he  purchafe  in  refpe£l  of 
his  heir  ?  I  agf ee  my  brother  Foriefcu^^  difference  between  a  dif- 
ability  and  a  forfeiture  thus  far,  where  the  difability  is  abiblute^ 
but  not  where  it  is  only  partial,  as  in  this  cafe,  wliich  likewife 
diftinguifties  it  from  Lord  De/awMr/s  cafe,  for  that  was  a  total 
difability  for  his  life. 

Ithldr 
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I  think  that  upon  confonnity  he  will  not  only  be  difchaigcd  of 
the  difabilityy  but  likewife  be  reftored  to  his  eftate,  for  the  end 
of  the  ftatute  is  anfwered^  when  it  has  been  a  means  to  draw  him 
from  the  popifh  religion. 

I  do  not  fay  he  is  to  haTe  any  benefit  of  the  eftate  during  the 
difability :  no^  the  profits  (hall  be  forfeited,  but  only  to  fupport 
the  eftate  for  the  heir,  he  Ihall  be  taken  to  have  the  legal  title  in 
him,  and  I  can  fee  no  difierence  where  the  difability  is  at  com- 
mon law,  and  where  it  is  created  by  z€t  of  Parliament.  What 
a  confufion  would  it  otberwife  create  in  the  cafe  of  a  fee-fimpie, 
or  apurchafe  ?  In  the  cafe  of  a  fee-fimple  is  there  any  colour  to 
fay  the  Lord  by  efcheat  Ihall  have  it  ?  he  can  claim  only,  when 
the  tenant  dies  without  heir;  but  here  both  the  tenant  and  his 
heir  are  alivcy  and  to  prevent  the  entry  of  the  Lord  the  ftatute 
takes  care  of  the  heir.  It  cannot  be  pretended,  that  a  diiabled 
peribn  who  may  remove  that  incapacity  whenever  he  pleafes,  is 
a  perfon  dead  without  heir.  I  need  not  urge  the  inconvenience  {  374  1 
in  vefting  and  revefting  eftates,  which  was  never  favoured 
as  yet. 

It  is  obje£led  that  the  laying  this  Inconvenience  in  the  way,  is 
begging  die  queftion ;  for  fay  they,  here  will  be  no  rcvefting^ 
fince  the  conformity  will  not  reftore  him  to  the  land.  But  does 
not  the  ftatute  3  Car.  fay  expreftly,  he  (hall  be  reftored  to  the 
land  i  And  is  not  uiis  to  be  taken  as  a  declaration  of  what  was 
not  fufficiently  exprefled  in  the  former  law  ?  Is  not  their  con^ 
formity  for  the  benefit  of  the  publick  ?  and  is  it  not  fitting,  they 
Oiottld  have  fome  encouragement  to  conform  f  It  is  faid  they  wiJl 
have  a  future  capacity  to  take  any  new  eftate  that  may  come,  but 
that  is  a  rare  cale  for  children  to  meet  with  any  befides  their  pa» 
temal  eftate. 

Tlie  cafe  of  a  monk,  fo  much  relied  on  as  a  fimilar  cafe,  is 
nothing  to  the  purpofe ;  for  he  is  dead  in  law,  and  has  an  heir, 
but  our  offeirder  can  have  none  whilft  he  lives.  And  there  too 
the  heir  claims  under  the  feifin  of  the  monk,  which  the  heir  in 
our  cafe  upon  the  plain tifi^s  conftruftion  cannot,'  for  they  fay 
the  anceftor  had  no  feifin  at  all.  Neither  is  the  cafe  of  an  infant 
en  ventre /a  nure  at  all  applicable  to  this  cafe,  for  there  the  perfon 
who  enters  till  the  birth  is  undoubtedly  heir,  and  claims  as  fach 
from  him  that  laft  died  feifed,  but  here  there  is  no  fuch  inter* 
piediate  time  as  between  the  death  of  the  father  and  the  birth  of 
the  child,  for  the  party  who  is  to  take  is  alive  all  the  while,  and 
in  ejfe  at  the  inftant  of  thp  de(cent» 

There 
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There  is  no  danger  of  the  freehold's  being  in  abeyance,  becauf* 
as  I  take  it  the  legal  eftat'e  vefts  in  the  oflender.  I  would  put 
the  cafe  that  a  man  has  two  fons  by  two  vtntersy  the  cldeft  of 
which  receives  a  foreign  education,  and  furvives  the  father  and 
dies,  muft  the  brother  of  the  half  blood  inherit  to  him  ?  The  law 
fays  no :  but  yet  upon  the  plaintiPs  conftruftion  he  muft,  if 
the  cldeft  fon  never  had  any  thing,  for  then  the  other  will  claim 
immediately  from  the  father« 

.  Thert  are  many  inftances  where  abfolute  words  in  a  ftatute 
have  received  a  qualified  conftru£lion*  The  ftatutc  of  Wejlm.  a. 
fays  the  fine  ipfi  jure  Jit  nullusy  and  yet  2  Injt.  336.  it  is  held  to 
be  a  difcontinuance,  for  which  before  the  1 1  ^.  7.  the  party 
was  put  to  hisformedoftm 

Aatc  313,  37t.  But  when  the  argument  that  the  profits  only  are  forfeited  pre- 
vails, there  arifes  a  fub^point,  who  ihall  have  the  profits  ?  I  fay 
the  King  (hall  have  them.  i.  Becaufe  he  is  concerned  to  fee  the 
£  375  J  '^^  executed.  2*  There  are  goods  in  the  cafe  as  well  as  lands, 
and  who  can  have  them  but  the  King  ?  3.  This  is  an  oficnce  of 
a  publick  nature,  contra  coronam  el  dignitatem  fuam^  and  that 
makes  the  difference  between  the  cafe  Woodward y^  Pox,  and  the 
cafe  of  tithes,  where  a  private  intereft  is  concerned.  4.  Thofc 
will  be  like  derelid  lands  which  go  to  the  crovm  when  diere  can 
be  no  owner  found. 

2.  I  come  in  the  fecond  place  to  confider  what  alterations  are 
.   made  in  i  Jac^  by  the  ftatute  of  3  Car. 

One  great  end  and  view  of  this  ftatute  is  faid  to  be,  to  reach 
cftates  veiled  before  the  offencc,'but  there  can  be  nothing  in  that, 
the  former  ftatute  taking  in  both  cafes,  for  die  words  bave  and 
•  injjoy  goto  eft^^tes  vefted,  and  it  is  abfurd  to.  think  the  parliament 
would  truft  them  with  a  prefent  eftate,  who  were  unfit  to  take  a 
future  one,  which  is  fuffering  them  to  fight  in '  armour.  The 
true  and  main  defign  of  this  latter  ftatute  was  to  lay  a  heavier  pu- 
jiiftiment  on  the  parent  or  guardian  fending  the  youth  abroad. 

The  ftatute  3  Geo.  prote2is  proteftant  purchafers  of  pcpiih 
eftates,  and  without  doubt  if  Charles  had  fold  this  eftate  the  pur- 
chafer  would  have  been  fecure  againft  that  ftatute. 

3.  The  effeA  of  the  common  recoveries  need  not  now  be  con- 
fidered,  becaufe  having  the  eftate  in  him|  as  I  bold  he  had^  that 
ii  fuScient  to  exclude  the  reverfioner* 

^.Philif 
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4.  Phi/^,  who  claims  before  the  Dutchefs^  is  ftiU  aliye  and  keept 
up  the  eftate  tail  i  fo  the  rcver&oner  is  too  foon :  he  is  iflue  ixl 
tail,  and  %J6mieim  mud  lay  that  there  is  none.  In  the  cafe  of  JPjv 
V.  (krge^  I  JuU  1709,  before  Lord  Cowper^  on  the  1 1  l^  i%W^  iP.W«t.  is^ 
3.  r.  4.  which  has  the  fame  difabling  words,  it  was  held  that  not« 
withibnding  a  default  in  not  taking  the  oaths,  yet  the  eftate 
would  veft  in  the  party* 

I  diink  Hpon  the  whoIC)  the  leflbr  of  the  plaintiff  has  no  title^ 
and  confequently  the  judgment  of  C.  B.  ought  to  be  affirmed. 

Lord  Chief  Juftice  Pratt.  This  cafe  depends  upon  the  con- 
ftrudionof  the  ftatute  of  i  Jac.  x.  f.  4.  And  as  the  offence 
ftrikes  both  at  our  Civil  and  Religious  eftablifhmenty  this  is  in 
every  rcfpe&  caufa  nligionis  it  reipuUica ;  and  being  fo,  if  it  be 
capable  of  two  conftru^ions,  we  ought  to  put  that  upon  it, 
which  will  tend  the  moft  effcdually  to  prevent  the  mifchieh 

It  is  notorious  that  the  reformation,  which  was  begun  in  Htnrj  [  376*3 
the  Eighth's  time,  was,  by  the  unwearied  diligence  of  the  priefts 
and  jefuits,  very  much  broke  in  upon  and  interrupted,  fo  that  it 
cannot  be  faid  to  have  been  compleat  till  the  reign  of  Queen 
Elizaietbf  who  had  many  and  great  ftruggles  with  che  papifts. 
The  firft  attempt  to  reftfain  them  within,  due  bounds  was  by  very 
gentle  and  eafy  methods,  but  it  was  foon  found  that  thcfe  figni- 
ficd  nothing  $  private  meetings  were  had  all  over  the  kingdom, 
to  in&ruA  and  confirm  people  in  the  principles  of  their  religion  % 
and  therefore  it  was  found  neceiTary,  by  a  feverer  law,  to  make 
it  high  treafon  for  any  one  to  reconcile  another  to  the  fee  of 
Rome :  but  even  a  little  experience  of  this  law  Ihewed  it  to  be  an 
unequal  remedy,  and  therefore  the  next  ftep  was  to  banifli  the 
pricfts,  and  now  every  body  hoped  the  work  was  done. 

But  the  priefts,  though  by  this  law  they  were  many  of  them 
obliged  to  leave  the  kingdom,  were  neverthelefs  dill  as  a£live  in 
finding  out  means  to  ruin  the  the  protedant  religion ;  and  for  that 
purpofe  ere£ted  feminaries  abroad  for  the  education  of  the  Engli/b 
youth  i  and  to  put  a  ftop  to  tliis  mifchief|  tlie  ftatute  we  are  now 
upon  was  made,  which  if  we  do  not  coildrue  it  in  a  large  fenfCi 
win  dwindle  into  no  remedy,  and  then  all  is  at  fea  again* 

The  claufe  on.  which  the  queflion  arifes  is  this,  fpeaking  of 
a  foreign  education,  it  enafts,  *'  That  every  fuch  perfon  fo  paifing 
*'  or  being  fent  beyond  the  feas  to  any  fuch  intent,  (liall,  as  in 
*'  refpcA  of  him  or  herfelf  only,  and  not  to  or  in  refpefl  of  any 
•*  of  his  heirs  or  pofterity,  be  difablcd  and-  made  incapable  to  in- 
"  herit,  purchafe,  take,  have  or  enjoy  any  manors,  tt'r." 

Vol.  1.  D  d  Now 
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New  on  the  plaintiff's  fide,  they  fay,  the  flltate  induces  an 
akMute  difabiUtjr  to  take  the  eftate.  The  defendants  fay  the 
cftate  veftty  and  nothing  is  forfeited  but  the  perception  of  proGts. 
Tne  difierent  confequences  of  thefe  conftrudions  arc  obvious. 
The  firft  overthrows  the  recovery,  and  the  life  of  Philip^  and 
beirs  down  all  before  it,  7*he  other  oppofes  both  to  the  plaia- 
tiflTs  titlei  and  vindicates  the  method  of  cutting  off  the  revcr- 
lion. 

And  upon  this  claufe  I  am  of  ojunion,  that  the  btta  con- 
ftrudbn  is  not  proper,  nor  will  at  all  anfwer  the  end  of  die  ib* 
tute. 

I.  It  isagainft  the  words,  by  making  him  capabk,  vhothe 
aa  fays  (hall  be  di(abled. 

r  ...^  1  2»  Bj  this  all  the  Cgnificant  words  of  the  ftatuteare  reje£M| 
for  there  will  be  no  need  of  the  words  inherit^  purchafe^  tJuj  be- 
caufe  the  word  enjoy  alone  will  do  thebufinefs  of  theprc^ts:  ami 
h  is  inconfiftent  with  the  honour  and  wifdom  of  the  kgtflaturc 
to  make  ufe  of  fuch  known  legal  expreflions,  when  at  dbe  fame 
time  chey  are  to  have  no  influence  in  the  conftrudion  of  tk  fta- 
tute. 

• 

3»  When  the  profits  only  are  designed  to  be  forfeited,  the  par* 
liament  fpeak  out,  as  in  the  3  %r.  i.  ^.  5,  in  relationXoofieuclen 
againft  tn4t  law:  and  there  like  wife  they  take  care  to  difpofeof 
,  the  profits  during  die  difability,  which  provifions  arc  not  ifl  cur 
law  i  and  therefore  it  is  not  to  be  imagined,  that  the  fame  thing 
was  intended  in  both.  And  furely  if  at  the  time  of  making  die  id 
of  3  Jac.  it  had  been  defigned  to  punifli  the  ofiender  againil  i 
'  Jae.  in  the  fame  manner,  there  would  have  been  fomc  dcclan- 

tion  or  other  to  that  purpofe. 

4*  The  forfeiture  of  the  profits  is  idle,  and  comes  to  notbing  \ 
for  if  the  eftate  vefts,  the  party  may  alien,  fuiTer  a  recpTery,giH 
it  away,  or  fettle  it  in  other  hands  fecretly  for  his  own  bcoefiti 
and  then  the  provifion  of  the  ftatute  will  oe  ineffefluaL  And 
how  can  it  be  imagined,  the  parliament  would  apply  fo  loofe  a 
remedy  to  a  growing  mifchief  they  were  fo  much  alarmed  at  ? 

.  It  is  objeQed,  that  this  is  a  qualified  difability.  As  to  that,  I 
think  it  was  truly  faid,  that  the  latter  words  import  a  negative,  it 
Uhut exprefio eorum qua taciU  infunti  theimport of whichisonlj) 
that  whatever  difiiciUty  could  regularly  arife  to  the  heir  from  the 
anceftor's  not  being  feifed,  that  ihall  be  no  objedioa  to  the  beir, 

VrbO 
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utrho  (hall  be  able  to  make  out  his  title  through  one  that  waa  oarer 
feifed. 

ConGdcr  the  method  of  debating  in  parliament.  Somchoif 
might  obje£i,  that  pofTibly  it  would  be  taken  to  the  prejudice  of 
the  heir,  by  faying  the  anceftor  flioald  be  difabled ;  to  which  it 
might  be  anfwered,  that  though  it  was  not  neceffary  to  declare 
the  contrary,  yet  for  the  fatisfa£lion  of  ignorant  men  there  could 
be  no  harm  in  putting  in  fomething  to  that  purpofc. 

Lord  Jbelaware's  cafe  is  ilrong  in  point,  for  if  that  abfolute  di£» 
ability  would  not  prevent  the  defcent,  there  is  no  colour  to  fay 
this  difqualified  difability  (halh 

3ut  fay  they,  if  he  himfelf  is  abfolutely  difabled  to  purchafe^ 
what  will  become  of  the  heir  ?  As  to  that,  I  think  the  parliament 
deGgned  he  fhouldnot  purchafeat  all,  for  it  follows  after,  that  t  37^  J 
all  eftates,  terms,  i^c»  for  the  benefit  of  fuch  a  perfon  (hall  be 
void  t  and  are  not  thefe  to  be  taken  into  the  conftrudion  of  die 
ftatute  ?  Shall  we  rejeSt  all  this,  and  fay  it  flgnifie^  nothing  ? 

Well,  but  here  is  a  difability  to  take  perfonal  eftate  as  well  as 
real,  anKd  what  has  the  heir  to  do  with  that  ?  Why  nothing  at  all» 
and  thofe  words  were  only  thrown  in  ex  abundanti^  for  a  difability  * 

to  take  perfonal  eftate  as  to  himfelf,  is  as  ftrong  as  to  take  it  like« 
^e  againfttfae  heir. 

The  heir  will  not  be  hurt  in  this  cafe,  becaufe  according  td 
Sbel/efs  cafe  ic  is  fufficient  if  the  anceftor  migif  have  L^en 
ieifed. 

And  as  to  the  objeflion  about  the  difficulty  of  being  reftored 
on  conformity,  I  think  there  is  none  at  all ;  becaufe  I  hold,  that 
he  is  not  to  be  reftored.  The  ftatute  does  not  fay  fo,  and  there* 
fore  I  do  not  fee  how  we  are  warranted  to  give  him  his  eftate 
again.  No  one  will  conform  till  he  fufFers,  nor  then  neither  un« 
lefs  he  fees  he  is  like  to  fuffer  further.  But  cannot  the  parliament 
reftore  him  by  fufficient  words  ?  Surely  they  have  power  to  vary 
the  law,  according  to  the  Prlncis  cafe,  which  reduces  this  part  of 
the  cafe  to  this  dilemma*  Either  he  was,  or  was  not  defigned  to 
be  reftored.  If  he  was,  it  may  eafily  be  done  by  force  of  the 
ftatute :  if  he  was  not,  then  the  objection  of  difficulty  in  doing  it 
is  vanifhed. 

Itis  obje£lcd  that  the  remainder-man  canndtcntcr,  laxixigPhillp^ 
who  is  iflue  in  tail.     But  I  take  it,  a  difabled  perfon  is  to  be  look^      " 
ed  on  as  not  in  effe ;  the  current  of  authorities  is  fo,  and  none  to 
ti^t  contrary,  but  that  if  the  party  cannot  take,  the  eftate  muft  go 

P  d  a  over^ 
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ov«r.  If  the  eldeft  fon  dies  leaving  his  ynSc priveount  enfeint  with 
a  foHi  the  fecond  fon  enters,  but  on  the  birth  of  the  otlter  the 
eftate  is  brought  back :  and  fo  does  the  remainder-man  or  rcver* 
Tioner  where  the  ifiue  in  tail  is  no(  born  at  the  death  of  the  tenant 
in  tail.  In  the  cafe  of  a  feei^fimple  it  {hall  efcheat,  and  be  di. 
vefted  out  of  the  lord  on  the  birth  of  a  pofthumous  heir.  If  it 
was  the  cafe  of  a  purchafe  it  would  go  over,  and  could  never  be 
brought  back,  as  on  a  limitation  to  the  heir  of  a  perfon  living  zt 
the  determination  of  the  particular  eftate,  for  he  who  takes  by 
purdiafe  muft  be  in  effi  at  the  time  the  eftate  ought  to  veft*  But 
it  is  otherwife  in  the  cafe  of  a  defcent,  for  there  he  does  not 
claim  any  new  eftate,  but  the  old  one,  which  his  anceftor  enjoyed 
before  him. 

Suppofe  a  man  has  two  fons,  the  eldeft  an  alien  and  the  other 
a  denizen ;  in  that  cafe  the  eftate  (hall  go  to  the  youngeft,  be* 
caufe  the  other  is  difabled,  and  fo  is  the  cafe  of  CoUingwood  v. 
(  379  J  P<^^»  In  ^^  ^^^^  of  ^^  attainder  it  (hall  efcheat  for  tl^  difabi- 
Hty.  Co.  Lift.  1 3 .  And  in  the  cafe  of  profeiTion  it  goes  over  %% 
on  a  natural  death.  2  Roll.  Abr.  150,  415.  And  the  true  rea- 
fon  of  carrying  over  the  eftate  in  all  thefe  cafes  is,  to  prevent  the 
freehold's  being  in  abeyance,  which  is  a  reafon  why  in  the  prc- 
fent  cafe  the  reverConer  muft  enter,  elfe  there  can  be  no  good 
tenant  to  xkitpr^cipey  which  the  law  requires  of  every  eftate. 

It  is  faid  that  the  law  fullers  abeyances  in  fome  cafes,  as  in 
that  of  a  parfon,  or  where  houfes  or  lands  are  annexed  to  oiEccsj 
but  are  not  thofe  cafes  of  abfolute  necelTity  ? 

I  can  fee  no  reafon  why  in  this  cafe  the  eftate  cannot  be  brought 
back  as  eafily  as  in  the  inftances  I  have  before  put. 

My  brother  Feriefcue  has  fo  fully  preflied  that  matter  about  th6 
ftatute  of  I  Jac.  being  in  force,  and  unimpeached  by  3  Car*  that 
I  fliall  not  need  to  go  over  it  again :  nor  do  I  find  my  brothen 
who  arc  of  a  contiary  opinion  rely  much  upon  that. 

To  conclude  therefore,  I  am  of  opinion,  that  under- 1  Jadiit 
offender  takes  nothing  -,  which  conftru Aion  obviates  the  recovery, 
and  the  life  of  Philips  and  removes  every  thing  that  ftands  in  the 
way  of  the.  Dutchefs  :  and  the  judgment  below. being  againft  her, 
I  conceive  It  is  erroneous,  and  ought  to  be  reverfed. 

Seid.  3  Toi.  a.        But  the  court  being  divided,  you  are  now  to  conlider  what  is 
p.  i5»6.  furtlicr  to  be  done  in  this  caufe. 

•Kin.  523. 
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VThcrcupon  the  counfel  for  the  defendant  in  error  propofcd  Wutistobe 
that  it  might  be  adjourned  into  the  Exchequer  Chamber  for  the  ^t^*"^f, 
opinion  of  all  the  Judges ;  which  was  oppofed  by  the  counfel  for  dividea  upon  «  ^ 
the  plaintiff,  who  faid  that  there  were.no  inftances  where  upon  a  *"'  oitam. 
divifion  in  that  court,  to  which  the  caufe  was  adjourned  by  writ 
of  error,  there  have  been  ever  any  adjournments  into  the  Exche- 
qu<:r  Chamber :  and  the  reafon  of  that,  they  faid,  was  that  it 
would  be  abfurd  to  alk  the  Judges  of  CL  B.  whether  they  would 
advife  this  court  to  reverfe  a  judgment  given  by  themfelves. 

Then  the  counfel  for  the  plaintiff,  Mr.  Solicitor  General,  Mr. 
Rfeve  and  Mr.  Strange^  being  afked  what  method  they  defired  it 
to  be  put  into ;  they  faid,  that  as  the  defendants  were  in  pofieilion  ^'  ^'  This  was 
of  a  judgment  of  another  court,  they  could  not  contend,  that  "JnT^'th^^thet 
upon  a  divifion  of  this  court,  the  judgment  of  C*  B.  ought  to  be  touafei  not  being 
rcverfed.     But  what  they  infilled  upon  was,  that  this  caufe  might  p«p««^* 
be  adjourned  into  parliament,  that  their  Lordfhips  might  receive     [  q8o  j 
the  direction  of  that  great  court,  what  judgment  (hould  be  en* 
tcred  in  this  caufe. . 

That  caufes  of  a  civil  and  criminal  nature  have  been  originally 
commenced  in  parliament,  they  faid  was  a  fact  too  notorious  to 
be  denied ;  and  therefore  they  forbore  troubling  the  court  with 
any  inftances  of  that  nature,  but  would  proceed  to  ihew^  that  as  • 
the  parliament  had  taken  conufance  of  caufes  in  the  firft  inftance, 
fo  they  had  been  applied  to  for  their  direAion :  nay  tliey  had 
interpofed  of  their  own  accord  in  cafes  where  inferior  courts  had 
been  divided,  or  thought  the  point  too  diificult  for  their  deter- 
mination. 

Their  firft  citation  was  a  dlEium  of  my  Lord  Nottingham^  in 
the  Duke  of  Norfbik's  cafe,  where  he  intimates,  that  there  may 
be  an  adjournment  propter  difficultatem  out  of  a  court  of  law  into 
parliament. 

BraR.  lib.  !•  r.  a.  fpeaking  of  the  ftability  of  the  Eftglj/h  laws, 
that  they  are  not  to  be  altered  but  by  parliament,  has  thefe  words : 
*^  Si  autem  aliqua  nova  et  mconftteta  emerferint^  et  qua prius  ujitata 
'^  nonfuerint  in  regno^  ft  tamenjimilia  evenerint^  per  JimUe  judicen* 
•*  /tfr,  cumhonajttoccajio  ttfimilihus  procedert  adJtmUia,  &i  autem 
'*  talia  nunquam  prius  evincrint^  et  ohfcurum  et  difficile  ftt  eorumjti- 
•*  dictum^  tunc  ponantur  jtdicia  in  rejpe£ium  t'fque  ad  magnam  curt" 
•*  am,  ubi  ibiper  conjenjum  curia  terminentur!^ 

R^Sifl^  ^  24.  b*  there  Is  a  writ  In  thefe  words :  "  ^ia  volumus 
«<  quod  querela  pendens  inter  te  (one  of  the  parties  to  whom  it  is 
^*  directed)  et  C  et  alios  de  quadam  tranfgrej/lone  coram  nobis  et 

D  d  3  •*  concilia 
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**  comilia  no/lro  apui  We^mona/ltrlum  difcuttetur  et  termineiur^  tiii 
••  fredpimuj  quoifts  coram  nobis  et  concilio  no/lro  apud  Wejlmonpfif 
^*  rlum  ad  quindenamjan^  Michaelis  {quern  diempr^fato  C.  dfdimus) 
**  tunc  ihidtm  ad  informandum  nos  et  concilium  noftrum  fuper  negotis 
^'  pr^i^Of  et  ad  faciendum  et  recipiendum  quod  per  nos  et  concUium 
♦•  noftrum  pradi£ltim  fuper  diBo  negotio  conftderari  contigerit^ 

X  £,  3.  7.  a.  after  ftaring  the  cafe,  and  what  had  been  faid 
upon  it,  the  book  goes  on  :  Et  puis  vient  breve  quod  ft  diffuulsas 
aliqua  interftt^  le  record  foit  maund  en  parlement^  et  adjumtr  les 
parties  la  xv  Paf,  et  ditfmt  al  Vicount  que  il  uft  les  deniers  a  meme 
(ejour.     Cottotts  Records  30, 

My  Lord  Coke  in  4  Infl*  68«  takes  notice,  that  at  common  law 
before  the  14  £•  3.  delays  of  judgment  were  provided  agaznft  in 
five  manners,  and  one  of  the  inftances  he  Is  pleafedto  give  is,  by 
r  381  J  the  King's  writ,  comprehending,  quod  ft  difficultas  aliqua  interft^ 
the  record  (hould  be  certified  into  parliament,  and  to  adjourn  the 
parties  to  be  there  at  a  certain  day.  &i  obfcurum  et  dtfficiU  fit  ju£^ 
ciumf  penanturjudicia  in  rejpeffum  ufque  magnam  curiam.  And  of 
this  fays  he,  there  was  an  excellent  record  in  the  parliament 
holden  at  Weftminfter  the  Tuefday  after  the  tranflation  oi  Thomas  a 
fifciet. 

The  lad  citation  was  the  cafe  of  Niruil  v.  Stroud^  in  2  Sid.  i6S. 
which  begins  with  telling  us,  that  the  cafe  had  been  often  ar- 
gued in  6\  B.  and  by  them  delivered  into  parliament,  who  took 
order  therein.  Which  they  relied  on  as  a  ftronger  cafe  than  the 
prtfent,  for  that  being  in  C.  B.  where  the  caufe  originally  com- 
menced, it  was  a  cafe  within  the  fame  meafurc  with  all  other 
Exchequer  Chamber  cafes* 

But  if  the  court  was  not  inclined  to  proceed  in  that  extracrdi* 
nary  manner,  then  they  faid,  that  rather  than  undergo  the  delay 
and  cxpencc  of  an  argument  in  die  Exchequer  Chamber,  they 
were  content  to  go  up  to  the  Houfc  of  Peers  under  the  difadvan* 
tage  of  the  judgment's  being  affirmed  in  this  court.  And  if  there 
was  any  difficulty  with  the  court  as  to  affirming  a  judgment  upon 
a  divifion,  where  the  party  confents,  they  put  it  upon  the  other 
(ide  to  fliew  the  expediency  of  fuch  a  method, 

^rhen  the  counfd  for  the  defendants  being-  called  upon,  they 
declared,  that  they  did  not  dcftre  to  have  the  judgment  affirmed. 
Which  oblige4  the  plaintiflfs  counf<?l  to  go  on  a^id  argue  for  m 
tffirmance. 

Tbcy 
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They  faidi  they  had  inquired  into  the  praflioe  of  the  Ezche^. 
quer  Chamber  ereded  by  the  ftatute  of  E/iz.  for  corredxng  the 
judgments  of  this  court,  where  upon  adirifion  of  four  and  four 
the  judgment  is  affirmed,  as  was  done  in  the  great  cafe  of  Dtigb^ 
tony.  Greenvil* 

They  likcWifc  relied  oft  It  as  an  argument  for  affirmance,  that 
there  were  no  inftances  of  adjournments  into  the  Exchequer 
Chamber  upon  a  writ  of  error,  which  in  a  great  meafure  proves 
the  pra£tice  of  affirming  a  judgment  upon  a  divifion ;  fince  there 
is  as  much  likelihood  of  a  divifion  upon  a  writ  of  error,  as  in  any 
other  cafe,  where  caufes  have  been  fo  adjourned. 

So  is  the  pra£tice  of  the  Houfe  of  Lords :  and  though  that  may 
be  faid  to  depend  on  their  praflice  of  putting  the  queftion  only 
to  reverie  \  yet  that  (hews  the  fenfe  of  that  houfe,  that  without 
a  majority  for  reverfing^  the  judgment  ought  to  be  affirmed* 

Many  judgments  they  faid  had  been  affirmed,  even  where  the  [  382  ] 
whole  court  muft  have  been  of  opinion,  that  .the  judgment  was 
erroneous :  it  is  a  rule  that  the  party  fliall  not  aflign  for  error  any  Vide  poft.  973. 
matter  that  is  for  his  advantage,  as  too  long  an  eflbin,  or  the 
granting  aid  where  it  ought  not,  and  yet  that  is  error  in  the  pro- 
ceedings. 7  //.  6.  21.  u.  And  the  court  muft  fee  and  adjudge 
it  to  be  fo,  but  yet  becaufe  they  are  not  told  of  it  by  a  proper 
perfon,  the  judgment  (hall  be  affirmed ;  and  what  is  that  but  to 
affirm  an  erroneous  judgment  ?  And  many  inftances  of  this  qa^ 
ture  are  put  in  5  Cb.  39.  b.  and  8  Co*  Beecher*6  cafe. 

If  the  defendant  in  error  pleads  a  releafe  ;  and  it  is  found  with 
him :  this  is  a  confeffion  of  the  errors,  but  yet  in  AJlott^  EnU 
339.  the  entry  is,  that  the  judgment  be  affirmed. 

In  the  cafe  of  Jones  v.  White  on  a  trial  at  bar,  Mich.  4  Geo,  A»te  «l. 
B.  R.  the  queftion  was,  whether  the  coroner's  inqucft  could 
be  read,  in  a  fuit  betweeen  party  and  party,  the  prefent  Lord 
Chancellor,  and  Mr.  J.  Powyi^  were  of  opinion  it  might.  Eyre 
and  Pratt  Juftices  were  of  a  contrary  opinion,  but  Pratt},  after 
delivering  his  opinion,  did  fo  far  retra^,  as  to  confcnt  it  fliould 
be  read  in  that  cafe.  And  in  the  cafe  of  the  common  counciU 
men  of  London^  the  prefent  Chancellor  did  confent  to  difcharge 
a  rule,  tliat  the  parties  might  not  be  hung  up  for  ever^  and  there 
too  was  an  equal  diviCon  of  the  court. 

But  if  the  party  was  not  intitled  to  demand  an  affinnaiM:e  in 
this  cafe,  yet  they  faid  it  might  be  done  upon  their  confeot,  con^ 

D  d  4  ^  ,     Jenfui 
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finfus  tbUit  erroremj  and  no  injury  was  done  them,  if  they  were 
Willing  it  flioulJ  be  fo« 

Upop  tl;e  whole  therefore  they  fubmitted  it  to  the  court,  that 
this  was  not  a  proper  cafe  for  the  Exchequer  Chamber,  that  it 
might  go  by  adjournment  into  parliament*  Or  if  that  method 
was  thought  impradlicable,  then  they  were  willing  to  make  this 
cafe  an  exception  out  of  the  general  rule,  quoJ Judicium  redditur 
in  invitum^  by  their  confent  that  the  judgment  given  below  ibould 
be  affirmedt 

Whereupon  the  court  took  time  to  confider  of  it^  and  in  Mi* 
chaelmas  term  following  Pratt  C.  J.  delivered  the  refoludon  of  the 
court* 

It  was  our  misfortune  die  laft  term  to  difler  in  opinion,  and  I 
find  we  continue  ftill  under  tliat  difficulty ;  fo  that  now  we  are  to 
F  383  1    confider,  what  is  to  be  done  upon  this  divifion,  for  the  caufe  muft 
not  be  hung  up  for  ever. 

vide5cH.3voL  By  the  ftatute  14  £.  3.  it  is  provided,  that  where^  caufcs 
?.  K  1550.  have  been  delayed  for  difficulty  and  divifion  in  opinions,  there- 
fore to  remedy  the  delays  occafioned  thereby,  there  (hall  in  every 
Parliament  be  chofen  a  prelate,  two  earls  and  two  barons,  who 
by  good  advice  of  others,  are  to  give  judgment }  or  if  they  can* 
not  determine  it,  that  then  the  record  ihall  be  brought  into  Par- 
liament, who  (liall  make  a  final  accord,  and  the  Judges  before 
whom  die  caufe  is  depending,  Ihall  proceed  to  give  judgment 
purfuunt  to  dieir  direflions. 

But  we  can  find  no  footfteps  for  hundreds  of  years  of  any  fuch 
appointment  of  a  prelate,  two  earls,  and  two  barons»  So  that 
it  is  to  no  purpofe  to  think  of  putting  the  parties  into  that  me* 
thod.  But  into  fome  method  we  mud  put  them,  that  there  be 
not  a  defc£t  of  juflice. 

Now  in  the  firft  place  we  are  all  of  opinion,  that  it  is  impro- 
per to  adjourn  this  caufe  into  die  £xchcquer  Chamber.  We 
liave  caufed  (lri6t  fearch  to  be  made,  and  can  find  no  inftances 
of  adjournments  upon  writs  of  error  (2),  nor  can  there  be  any 
colour  for  fuch  a  pra£tice,  it  being  abfurd  for  us  to  afk  the 
opinions  of  Judge's  who  have  before  given  judgment  in  the 
caufe. 


(2^  As  to  adjournments  into  meDced^  vide  Co,  Lift,  71.  i. 
the  Exchc(]uer  Chamber  by  the  72.  a,  ^  I/t/i,  110.  118.  ^V- 
courc  in  which  the  adtioa  is  com-    fame  v.  Smilo,  2  £v/ji.  136. 

Wc 
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We  are  afked  in  the  next  place  to  adjourn  this  caufe  into  Far^ 
liament.  As  to  this  we  are  all  of  opinion,  that  we  have  no  power 
fo  to  do.     It  would  be  the  higheft  prefumption  in  us,  of  our  j^  ^  ^^  ^^ 
cwn  accord  to  attempt  it,  without  the  Kingfs  writ.     If  fuch  an  ^  ^afei  it* 
one  had  been  brought  us,  we  might  perhaps  have  gone  into  fuch  the  DutchcTt, 
an  expedient,  but  the  parties  have  not  thought 'fit  to  purchafe  fj^^etogct 
fuch  an  one.  fMchawrit:  bt^ 

caufe  aUthatthe 
I^rds  could  have  done  apoa  it  would  be,  to  dirc£l  the  King*s  Bench  i»liatjtt4gment  to  cater,  afttf 
which  a  writ  o^  error  would  lie  in  Parliament  in  the  common  Idrm  t  fo  we  chofe  rather  tt>  have  the 
judgment  affirmed  upon  us|  that  wc  might  have  it  determined  at  once  in  the  Houft  of  Loids.  LUU 
£nt.  524. 

But  then  the  plaintiffs  in  error  move  us  for  an  affirmance :  as  !»€"«'  ^roni 
to  that  you  fee  the  court  is  divided,  and  there  can  be  no  rule:  wheie^'the^' ^ 
but  in  this  cafe,  becaufe  the  party  againll  whom  it  is  to  be  judges  are  di* 
afHrmed,  is  defirous  and  willing  it  ihould  be  fo,  wc  arc  all  of  ^^^^l^^^^l^ 
opinion  that  upon  his  confent  the  judgment  of  the  Common  Pleas  by«>nfentoftfae 
may  be  affirmed*  piaintitf  la 

error. 

But  led  this  be  brought  in  future  ages  as  a  precedent  of  an 
affirmance  upon  a  divifion,  we  dire^  the  officer  to  make  the  rule 
fpccial  in  this  cafe,  on  recital  of  the  difierence  in  opinion  amongft     {  384- J 
the  Judges,  and  the  confent  of  the  party. 

Whereupon  I  moved  on  behalf  of  the  Dutchefs,  that  in  regard 
this  was  not  an  affirmance  upon  the  merits,  the  court  would  give 
fome  dlredions  as  to  the  cofts«  But  they  rcfufed  to  do  any  thing, 
in  that^  and  faid,  it  muft  take  the  common  courfe  of  an  affirm- 
ance. But  the  defendants  in  error  were  afraid  to  take  any  coftsj 
whereupon  the  judgment  of  affirmance  was  entered  up  in  com- 
mon form,  but  without  cods.  And  upon  a  confultation  we 
were  all  of  opinion,  that  it  fliould  not  be  a  fpecial  entry  accord- 
ing to  the  rule,  becaufe  then  we  (hould  lie  open  to  an  obje£tion 
in  dit  Houfe  of  Lords,  that  we  were'ftriving  to  reverfc  a  judg- 
ment, which  by  the  record  appeared  to  have  been  affirmed  by  our 
confent- 

Afterwards  tlie  23d,  a4th  and  25th  of  February  1720,  this 
Caufe  was  heard  in  the  Houfe  of  Lords,  where  all  the  Judges 
were  ordered  to  attend,  and  give  their  opinions:  the  Chief 
Juftice  and  Forte/cue  were  for  reverfing,  and  the  other  ten,  who 
would  not  fay  that  the  recoveries  were  good,  were  neverthelefs 
of  opinion,  tliat  the  Dutchefs  could  not  enter  during  the  life  of 
Philip.  And  the  houfe  thinking  that  to  be  a  material  objedion, 
affirmed  the  judgments  given  in  the  courts  below.  Sluare  tamen^ 
for  that  feems  to  be  the  weakeft  point  in  the  caufe ;  and  how  it 
U  poffible  to  diilinguiffi  between  the  recoveries  and  the  life  of 
3  Fhili^ 
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Pa/ip  I  cannot  conceire,  for  if  Pbilip  may  takCf  then  Anft 
Charles  have  the  faitle  capacity  of  taking ;  and  on  the  odier  hand; 
if  Cbarki  codcT  not  take,  fo  as  ta  enable  him  to  fufier  the  xeoo* 
veriea^  then  the  fame  objediion  wiB  go  to  Philip  alfe. 


eauiie  Ibr  tfi« 


Anonymous.    In  C.  S« 

rj^WO  people  put  in  bail  in  feigned  names,  and  becaufe 
X  there  were  no  fuch  perfons,  they  could  not  be  profecutcd 
for  perfonating  bail  on  the  ftatute  21  Jac.  i.  c.  26.  So  the  court 
ordered  them  and  the  attorney  to  be  fet  is  the  pillory,  which  was 
done  accordingly. 


^i.VJjtJ 


f  18  c  1  l)ominas  Ret  i}erf,  Major*  et  Alderman*  Civit^  Carliol. 

White  ^utka-  T"  TPON  return  to  a  mandamus  to  rcftore  one  Poulttr  to  the 
^^7\Z!ik\ta  VJ    ^®c^  ^f  ^^P^*^  citizen  of  Carlifle^  the  cafe  was  thus ; 

fttttniicr,  they 

eaaaot  repante  'The  corporation  cotififts  of  a  mayor,  aldermen,  bailiffis,  and 
Mcr2  fum-*  Cdfiizl  citizens,  Who  together  make  a  common  council,  and  have 
noot  •£  the  the  power  of  election  of  capital  citizens :  the  power  of  amocioa 
«4ok  body,  but  jj  jjj  ^^  mayor  and  aldermen  only,  or  the  major  part  of  them : 
bc*7  partiaiiar  ^^n  thc  retum  fets  forth,  tliat  fuch  a  day  the  common  council 
Jbmmont  for  was  aflembled,  and  Politer  being  fummoned  did  not  appear,  and 
ibMpwpofe.  thereupon  thc  maytt  ard  aldermen Jic  ut  pr^fertiir  affemhlaf  d^c 
an  order  for  his  amotion  (for  a  caufe  allowed  to  be  legal.) 

fazalerley.  There  ought  according  to  ^^^^s  cafe,  1 1  Cv.  99. 
to  be  a  fummons  to  appear  at  fuch  an  aflembly  as  has  the  power 
of  amotion,  which  is  wanting  in  this  cafe.  The  fommons  was 
not  to  meet  and  execute  the  power  as  mayor  and  aldermen,  b*Jt 
to  join  with  others  in  execution  of  other  powers,  which  they  had 
as  a  common  council:  and  when  they  meet  in  that  capacity, 
they  are  to  be  confidered  as  diftin£l  perfons  from  thofe  who  upon 
other  occafions  meet  as  the  court  of  mayor  and  aldermen  only. 
They  cannot,  when  they,  come  together  upon  a  fummons  to 
meet  only  as  a  common  council,  divide,  and  execute  other 
powers.  Such  clandeftine  proceedings  are  never  to  be  allowed, 
for  at  this  rate  any  man  may  be  tricked  out  of  his  freehold. 
When  an  alderman  is  fummoned  to  the  common  council,  he  may 
think  there  are  only  a£ts  of  courfe  to  be  done,  and  fo  abfcnt 
himfelf ;  when  he  would  not  have  failed  being  there,  had  he  ap- 
prehended an  a£l  of  fo  great  confequence  was  to  be  done  as  the 
depriving  a  man  of  his  freehold  :  nay  by  this  means  a  few  may 
fo  contrive  it,  as  to  fall  upon  tliis  bufincfs  at  a  time  when  they 

iifid 
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find  others  who  would  oppofe  fuch  arbitrary  j>roceeclings  may  be 
out  of  the  way.  There  ought  to  have  been  iiotice  of  a  ipecial 
meeting,  in  order  to  do  this  a£t,  Dav,  48.  0.  3  Bulfi»  i8p. 
1  iSo/A  Rip*  409. 

Sc$ile  contra.  There  couM  be  no  fpecial  fummons  for  this 
purpofe;  becaufe  till  the  aflembly  was  met^  it  could  not  be 
known  whether  Pculter  would  appear  or  not.  As  to  the  cafe  in 
Bulft,  that  did  not  appear  to  be  a  corporate  aflembly ;  and  Holt 
Chief  Juftice  faid  of  it,  that  it  might  only  be  a  meeting  in  their 
natuial  capacity,  to  feaft  or  the  like.  But  this  appears  to  be  a 
corporate  aflembly:  they  are  aflembled  in  common  council. 
And  when  they  were  together,  why  might  they  not  execute  the  [  38^5  J 
power  they  had,  without  the  formal  diflolution  of  that  aflembly 
and  calling  a  new  one  one  ? 

Chief  Juftice.  The  powers  of  the  common  council,  and  of 
the  mayor  and  aldermen,  are  diftinfl :  the  common  council  cao 
do  no  ads,  unlefs  afl"embled  in  that  capacity :  neither  can  tlio 
mayor  and  aldermen,  unlefs  they  met  only  as  fuch,  upon  a  re- 
gular fummons  for  that  purpofe :  as  they  had  diftinA  authorities^ 
they  muft  be  fummoned  in  their  diftinA  capacities :  here  was  no 
fummons  to  meet  28  mayor  and  aldermen  only,  the  confequence 
of  which  is,  that  the  z&s  done  by  them  in  that  diftin£l  capacity 
are  void.  Confider  how  the  cafe  ftands ;  an  alderman  when  he 
receives  a  fummons  to  appear  at  the  common  council,  confiders 
with  himfelf,  that  they  are  a  great  many  of  them,  and  probably 
his  fingle  voice  will  not  be  wanted,  and  therefore  he  (lays  at 
home :  but  when  he  is  fummoned  to  meet  with  the  mayor  9n4 
other  aldermen  only,  then,  fays  he,  there  arc  but  twelve  of  us  in  all* 
and  therefore  my  voice  and  advice  (which  the  others  have  a  rigli^ 
to)  may  go  a  great  Way :  befides,  the  powers  lodged  in  us  as  ia 
court  of  mayor  and  aldermen  are  of  an  higher  nature  than  our 
other  powers ;  and  therefore  upon  both  accounts  my  prefence 
may  be  necefiary,  and  I  will  be  fure  to  be  there.  All  this  is 
natural  enough,  and  is  it  then  reafonable  the  others  ihould  pro* 
ceed  to  a£t  as  mayor  and  aldermen  only,  when  they  come  tp* 
gether  in  common  council  ?  What  a  confufion  would  this  make 
in  the  city  of  Londortj  if  when  the  whole  body  is  got  together, 
they  (hould  all  of  a  fudden  draw  oflF  into  diflerent  parties,  and 
execute  their  diftln^  powers  ?  If  weighs  nothing  with  me,  that 
the  caufe  of  removal  happe|^ed  fitting  that  Xflembly,  for  they 
ought  to  have  broke  up,  and  fummoned  him  again  to  appear  bC'^ 
fore  them  in  tlieir  diHin^i  capacity. 

Poiays  Jullice  accord  as  to  the  main^  ]}\xt  doubted,  bec^ufe  ihe 
o^u^e  #»rofe  fittin|;  that  aflembly. 
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'  Eyne  Juftice«  The  fummons  ought  to  have  been  of  fuch  an 
affembly  only  as  has  power  to  rtmovey  elfe  k  may  be  liaUc  to  the 
inconvenience  of  furprize :  not  that  a  fummons  to  meet  and  do 
any  particular  a£l  is  neceflary  (i),  for  that  would  be  endlefs. 
but  only  to  meet  in  their  dilUn£l  capacity.  Incidental  powers 
are  in  the  whole  body  only,*  but  yet  conftant  experience  (and  fo 
is  Bagg's  cafe)  tells  us,  that  if  any  feleA  power  (which  if  not 
affirmatively  given  would  be  incident  of  courfc)  is  vefted  in  a 
felc£l  number;  that  is  exclufive  of  the  otlicr  part  of  the  corpo- 
rate 314.  ration.  A  power  of  making  by-laws  is  incident  to  every  corpo- 
ration, but  yet  in  many  they  are  made  by  a  fele£k  number. 

[  387  ]  F^rte/cuc  JuRice.  Being  fummoned  to  appear  at  the  common 
council,  which  includes  the  mayor  and  aldermen,  he  was  confe- 
quently  fummoned  to  appear  before  the  mayor  and  aldermen,  the 
whole  including  every  part ;  and  upon  this  foundation,  it  fecms 
to  me  that  the  removal  is  well  enough* 

Afterwards  it  was  fpoken  to  by  the  Solicitor  General  and  Mr. 
y  WtlUiy  who  cited  Brniifnvait/s  cafe,  i  Ff»l.  19.  2  Keb.  488. 
where  the  power  of  removing  a  common  council-man  was  lodged 
In  the  mayor,  and  fuch  burgefies  as  had  been  mayors ;  and  then 
the  return  fets  out,  that  a  common  council  aiTembled  fuch  a  day, 
and  Braithwaite  being  fummoned  did  not  appear,  whereupon  he 
was  the  f;^nie  day  amoved  by  the  mayor  and  burgeficsj  as  the 
charter  dirrds. 

To  this  cafe  it  was  anfwcrcd  by  the  Solicitor,  That  this  ex- 
ception did  not  appear  to  have  been  taken  in  that  cafe,  nor  did  it 
appear  by  the  report,  that  the  removal  was  whilft  they  were  af- 
fembled  as  a  common  council,  but  only  that  k  was  upon  the 
fame  day,  which  might  be  upon  another  fummons  to  meet  in  their 
diflin£l:  capacity.  That  it  was  a  ftrange  cafe,  wherein  the  Judges 
aflcrted  the  power  of  the  King  and  Council  to  disfranchife  mem- 
bers of  corporations  by  their  order,  and  even  to  pulldown  the 
walls  of  a  town  \  fo  it  might  be  they  went  upon  fuch  an  order. 


(1)   S.  P./fr  Fopr].   in  Rex  direatd  hy  the  charter.     lb.  73 1, 

v.  Mayor,  ^c»  o/Livtrpooly  2  Burr.  735*.    K^x  v.  Major  of  Danca^cr^ 

734.     But  where   the  power  of  ib,   742.   744.      An  eledion  of 

amotion  is  vefted  in  a  felefl  body  olHccrs   in   a  corporation  is  aho 

(as  here)it  feems  as  if  there  ought  void  under  iimilar  circum  (lances. 

to  be  a  particular  notice  to  each  Michdl  v.  Ncvh^on,  2  LtL  Raja. 

member  of  the  tonilituent  body  1355.      Mufgract    v.    Ncvinjin^ 

of  the  particular  bufinefs,  ^hen  ib,  1^58.  fojl,  585, 


'the  mta.tig   is  l^U  m  a  day  not 


and 
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and  every  body  knows  matters  of  pierogative  wentircry  high  at 
that  time  :  he  faid  no  record  of  that  cafe  was  to  be  found.  Et 
per  C.  J.  I  am  very  glad  of  it ;  I  can  have  no  regard  to  any  ppi- 
iiion  that  was  given,  when  Judges  were  worked  up  to  fa 
extravagant  a  pitch,  as  to  aflert  fuch  do^rinc. 

Adjoumatur.  And  the  laft  day  of  the  term  the  Chief  Juftice 
deliveried  the  opinion  of  the  court,  that  the  removal  in  this  cafe 
was  not  regular,  for  there  (hould  have  been  a  fummons  for  tho 
mayor  and  aldermen  to  meet  in  their  diftind  capacity. 

Peremptory  mandamus  agard* 


Hoyle  vnfus  Lord  Comwallis.    Pafch.  5  Geo*  rot.  3099 

ON  error  i  C,  B.  the  writ  of  inquiry  appeared  to  be  exe- A  writ  of  in. 
cuted  on  the  15  th  JunCf  which  upon  looking  in  the  alma-  ^*'»Tr  cannot  be 
nack  appeared  to  be  Sunday ^  and  it  was  objcAed  by  Reeve^  ^*^S«^Md  the 
this  is  made  vend  by  the  29  Car.  a.  c.  7.  court  i«  bound  to 

look  into  the  al- 

*  Strange  contra.    This  objeftion  mull  ukc  its  rife  from  fome  uke*noUceof  It 
claufe  or  othei  in  that  ftatute,  for  it  cannot  be  pietended  that  the  ^ough  not  fpe* 
execution  of  this  writ  was  void  before.     At  common  law  things  ^^]Jj^*°** 
of  a  much  higher  nature  than  this  might  have  been  done  on  a  Fort.  373.  s.  e. 
Sunday.    Before  the  ftatute  of  5  Ann.  c.,g.  a  man  might  have  ^^^  poft.mj. . 
been  taken  on  an  efcape  warrant.  Salt,  626*  (a)    And  even  now   [  ^388  ] 
procefs  of  ecclefiaftical  Qourts,  as  citations  and  the  like,  may  be  af-  («)  He  may  be 
fixed  on  a  church  door,  which  is»a  fervice   of  thofe  citations.  ^Jj^^^j^ 
jEMJ.  625.     A  fair  might  be  ktipt  on  z  Sunday.  Cro.  Jac.  485.thte^pe 
And  tlic  hundred  was  liable  for  a  robbery.     The  'queftion  there-  «  ▼oluntary, 
fore  is,  whether  there  beany  words  in  the  ftatute  to  reach  this-^'j.^^*" 
cafe,  and  I  take  it,  the  execution  of  a  writ  of  inquiry  is  not  fuch  Barnes  373. 
an  a£l,  as  is,  or  was  defigncd  to  be  made  void  by  that  ftatute.  sTermRcp-i^ 
The  words  are,  <<  Provided  alfo,  that  no  perfon  or  perfons  on  * 

•'  the  Lord's  Any  Jbail  ferve  or  execute  any  writ,  procefs,  (^c.  but 
•*  that /ift^/rrvi^^  of  every  fuch  writ  Ihall  be  void  to  all  intents* 
*^  and  purpofes  whatfoever ;  and  tlic  perfon  or  perfons  fo  ferving 
•'  or  .executing  the  feme  (hall  be  as  liable  to  the  fuit  of  the  party 

<<  grieved,  as  if  he  had  done  the  fame  without  any  writ.'' 

« 
• 

Now  it  is  obfervable,  that  there  is  a  very  material  variance  m 

the  penning  of  the  latter  part  of  this  claufe  from  the  former,  for 

though  it  at  firft  prohibits  the  ferving  or  executing  any  writ  upon 

a  Sunday^  yet  when  it  comes  to  limit  what  efle£i  thofe  proceed- 

ings  fhall  have,  it  only  makes  the  fervice  of  fuch  writs  void  \  but 

does  ,not  extend  to  annul  tlic  execution  of  fuch  writs  which  are 

not 
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ffOt  to  be  fenred  upon  the  party;  and  by  the  latter  part,  wUcb 
gives  remedy  to  the  party  grievedi  that  "woxd /frvice  is  explained^ 
td  extend  only  to  procefs,  which  is  to  be  femd  upon  the  body 
Or  goods  of  a  man :  now  die  nature  of  executing  writs  of  inquiry 
is  not  by  any  fummons  to  the  party,  but  only  a  private  execution 
of  a  power  giten  to  the  (heriff,  which  is  no  injury  to  the  party: 
he  is  not  grieved  by  the  execution  of  diis  writ  on  a  Sumiajf  any 
more  than  if  it  were  any  other  day*  The  ftatute  only  makes  the 
lervice  of  writs  void,  but  this  inquiry  can  by  no  means  be  called 
i  fervice  of  any  writ,  and  therefore  is  not  made  void  by  the  fta« 
tute.  And  it  will  be  no  anfwer  to  fay,  that  by  ufing  the  word 
prue  or  executi  both  in  the  former  part,  it  is  manifeft  the  Parfia- 
ment  intended  to  take,  in  one  cafe  ^  well  the  other,  for 
this  being  a  ftatute  made  in  rtftridlion  of  the  common  law,  it  is 
to  be  conftrued  ftri£Hy^ '  and  not  to  be  ts&en  by  equity, 

Sutifthe  ftatute  (houfd  be  dioughtto  extend  to  this  cafe,  yet 
t  apprehend  the  court  is  confined  to  judge  only  upon  the  record, 
amd  cannot  take  nodce  that  the  15  th  of  ^nr  was  a  Sunday^ 
unlefs  it  had  been  fpeciallv  afligned  for  error;  and  that  the 
{  389  ]  court  will  not  pray  in  aid  of  the  almanack,  in  order  to  reverie  a 
judgment.  In  i  Roll.  Ahr*  524.  C.  3.  it  is  held,  that  if  one  of 
the  proclamations  on  a  fine  be  the  7th  of  Junt^  wUch  is  a  Sundayf 
yet  unlefs  it  appears  on  the  record  to  be  Sunday^  the  coort  wUl 
not  take  notice  of  k,  without  cxprefs  averment*  And  accordingly 
the  conftant  courfe  has  been  to  affign  that  matter  for  error.  So 
1  Sid*  300.  If  a  writ  be  returnable  at  a  general  return,  the  court 
is  not  obliged  to  take  notice  what  day  of  the  month  it  is.  Cro. 
Car.  53*  Morris  V*  Fletcher.  There  the  writ  was  ret;umable  £e 
Lunst prox* pojl  quinden'  HiL  and  executed  27th  of  January.^  and 
the  court  would  not  go  out  of  the  record,  to  inform  themfehes 
that  the  27th  of  Janjuary  was  after  the  return  of  the  writ :  fi>  is 
9  Co.  65.  Mackally^t  cafe,  i  RolL  Ahr*  525.^.  14.  By  the 
ftatute  of  3 1  £.  3*  the  Iheriff's  turn  is  required  to  be  held  infra 
ntinfempo/lfeftum  Pafcha ;  the  defendant  juftified  for  an  amercia* 
ment  at  a  court  held  18th  of  Jpril.  And  though  in  fa&  that 
was  within  a  mohth  after  Ea/ter^  yet  the  court  refufed  to  look 
into  the  almanacks  and  fet  it  right ;  and  then  a  firtiori  you  wiU 
cot  do  it  in  this  cafe,  where  inftead  of  fupporting  the  judgment 
the  confequence  will  be  to  overthrow  it*  And  if  me  proclamation 
on  a  fine  (which  is  the  a£t  of  the  court)  (hall  not  be  fet  afide 
Without  a  fpecial  affignment,  furely  this  execution  of  a  writ  of 
enquiry,  which  is  but  a  minifterial  ad,  an  z€t  done  out  of  court, 
(hall  not ;  according  to  the  diftin£lioii  taken  in  MachaUfs  cafe» 
where  it  was  held,  that  though  judicial  ^(X%  done  upon  a  Sundaj 
#ie  void,  yet  minifterial  a£t8  are  not. 
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Reeve  replied.  The  intent  of  the  ftatute  was  to  prevent  all 
a£is,  which  are  proceedings  in  a  caufe,  from  being  done  on  a 
Sunday*  The  -words  Jirve  and  execute  are  fynonymousj  fo  tha( 
fervice  in  the  latter  part  includes  execution  aUb. 

I  agree  the  cafes  are  as  citedy  but  they  have  been  denied  of  late 
years,  for  now  the  calendar  is  looked  upon  as  part  of  the  law  of 
the  land.     Soli.  626. 

C.  J.  By  dropping  the  word  execute  it  (hould  feem  as  if  no  pro- 
cefs  was  made  void  but  fuch  as  is  to  be  ferved  upon  the  party :  to 
affirm  a  judgment  we  will  look  into  the  almanack,  >  but  I  thiw  we 
are  not  uowiA  to  do  it  to  reverfe  one. 

Adjoumaiurm  And  at  another  day  sdl  the  court  Were  of  o^^on, 
.that  die  exectution  of  the  writ  on  a  Sunday  was  void»  and  that  they 
were  bound'  to  take  notice  of  it,  without  being  fpecially  afligned 
for  error ;  and  accordingly  would  have  reverfed  the  judgment^ 
but  the  counfel  defiring  to  have  time  to  apply  to  C  B.  it  went 
pver,  |uid  afterwards  £e  Common  Pleas  was  applied  to^  and  re« 
(nkd  to  aqiendy  and  I  never  heard  any  more  pf  it* 
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Sir  John  Pratt,-  Knf.  Lord  Cbufjujiice. 

Sir  Littleton  Powys,  Knt.   ^        T 

5/r  Robert  Eyre,  Knt.  \yHPices. 

Sir  John  Fortefcue  Aland,  KnL  j 

Sir  Robert  Raymond  Knt.  Atlorney  General. 
Sir  Philip  Yorke,  Knt.  Solicitor  General. 


Gaidner  verf.  Clazton. 

Whmdiepiaia-  Q  TR  ANGE  .moved  to  fet -afide  an  execution  taken  out  upon 
**^i"  *"a  *  judgment  in  Tifcire  facias  quare  e^ecufio  fioriy  becaufe  theriiad 

/th'tfMeiaifiti€te  s^ffigned  their  errors  before:  and  cited  Heath  \.  Street  in  this 
ihallbeexectt*  coutt,  SVi/f.  2  Geo.  wherc  Parker  C  J,  laid  it  down  as  a  rule, 
wanfthim^ttt  ^*^  if  thc  plaintiff  in  error  comes  in  at  any  time  before  execution, 
the  writ  of  error  dndafligns  errors,  proceedings  ough|  to  be  ftayed  on  th^fcire 
iballfiocetd.  facias^  becaufe  they  have  had  the  effeft  of  it  in  bringing  the 
party  into  court. 

Upon  this  it  was  referred  to  the  miller,  and  upon  motion  for 
his  report  Reroe  contra  agreed  the  cafe  of  Heath  v»  Street  as  cited, 
but  that  it  was  only  an  extrajudicial  opinion,  and  argued  the  de- 
lay that  would  follow,  if  the  plaintiff  in  error  be  at  liberty  to  fpin 
out  tht  fare  facias  to  die  laft. 


C39O 


The  matter  reported  an  old  rule  of  court,  that  if  the  party 
pleads  to  the  fcire facias^  and  it  goes  againft  him  execution  may 
be  fued  out,  but  that  the  writ  of  error  ihall  go  on  notwithilandtng« 
Whereupon  the  court  in  conGderation  of  the  delay  eftabliihed  it 
as  a  (landing  rule  for  the  future,  that  if  upon  the  return  of  the 

fcire 
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fcire  facias  the  plaintiff  affigns  his  errors,  then  all  fartlier  proceed- 
ings fliall  be  ftayed  upon  it ;  but  where  he  chufes  to  ftand  out 
npon  pleadings  to  iht  fcire  facias^  execution  (hall  go  if  it  be  ad- 
judged againit  him  (i). 


( I )  FitU  Parker  v.  StMtM^  foft  679, 


TTic  Cafe  of  Mayo  and  Parfons. 

BY  the  ftatute  12  Ann.fi.  i.e.  2.  it  is  provided,  That  ifany^^^hitaftsofthc 
malt  happens  to  be  burnt  after  tlie  duty  paid,  the  proprietor  ^^"  w*" 
may  apply  to  the  next  quarter- feffions,  who  are  to  adjuft  the  certiorari,  an4 
quantum f  and  give  him  a  certificate  which  intitles  him  to  receive  whatnou 
back  the  duty.  Mayo  and  Parfons  were  two  brewers,  and  had  a  l\^  ' 
great  quantity  of  malt  that  had  paid  duty  burnt  in  the  late  fire  at 
Wapping  \  but  the  feflions  being  then  very  near,  they  could  not 
remove  the  rubbilh  fo  as  to  make  an  eftimate  of  their  lofs  before 
the  felCoas  was  over.     The  following  feffions  they   made  their 
application,  where  the  ^^^z/i/t/m  of  the  lofs  was  adjufted  j  but  then 
the  entry  of  the  z&,  of  feflions  goes  on,  that  the  juftices  being  of 
opinion,  that  the  jurifdiftion  was  given  only  to  the  next  quarter* 
feflions  after  the  fire,  and  there  having  one  quarter-feflions  inter** 
vened,  therefore  they  for  that  reafon  deny  the  certificate. 

Serjeant  parnali  moved  for  a  certiorari  to  remove  thefe  pro- 
ceedings, and  cited  die  cafe  of  Limehoufe^  where  an  entry  of  a 
refufal  to  proceed  on  an  appeal  upon  pretence  of  its  being  too 
late  was  brought  up  and   quaflied.     But  Mr.  Attorney  General 
fhewing  caufc  againft  the  certiorari  obje£led,  that  this  was  no  or- 
der of  feflions,  and  a  certiorari  goes  only  to  fetch  up  their  orders  : 
and  of  this  opinion  was  the  court,  and  denied  the  certiorari  \  and 
Eyre  J.  remembered  the  cafe  of  the  Bilhop  of  St,  David*Sy  where  u.  Raym.  539. 
an  entry  that  he  had  prayed  a  prohibition  for  fuch  and  fuch  rea-  Vide  poft.  536. 
fon«,  et  rt  nori  conceditur^  was  held  to  be  no  judgment,  fo  as  to  be  SbWon^wrir- 
looked  into  and  correded  upon  a  writ  of  error.  saeniof  th« 

Bayly  verfus  Boorne.  [  39a  ] 

TH  E  defendant  in  the  beginning  of  the  long  vacation  was  Of  the  power 
afrefted  by  procefs  out  of  tlie  ihcriff's  court,  and  gave  bail,  pf »  J"<»«eo**  »« 
and  for  want  of  a  plea  judgment  was  figned.     And  after  feveral  ©ler^e  prol' 
motions  in  the  court  below  to  fet  it  afide,  the  plaintifl^  moved  here  ceedings  before 
fpr  a  mandamus^  to  compel  the  Judge  to  give  judgment  final  upon  ^^™*  ^^.    « 
the  inquiry^  and  a  rule  being  made  to  flicw  caufc,  the  defendant  s!  c.       '     ^' 
Vol.  I.  £  c  produced  3Bae.Abr.556, 

*"  1  Seir.  Ca.  249. 
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produced  an  affidavit  that  he  was  a  perfon  unacquaiated  with  the 
methods  of  legal  proceedings,  and  that  foon  after  the  arreft  he 
applied  himielf  to  Mr.  Bennett^  a  gentleman  of  the  bar,  who 
(uking  it  to  be  an  arreft  out  of  a  fuperior  court)  told  him  die  pro- 
cefs  could  not  be  returnable  till  the  next  term,  againft  which  he 
Bittft  emploj  an  attorney  to  put  in  bail,  and  receive  a  declaration : 
under  whicn  advice  he  acquiefced,  and  heard  nothing  further  of 
the  caufe,  till  a  tittle  before  the  term,  that  notice  was  given  of  the 
execution  of  a  writ  of  inquiry  :  and  therefore  this  being  a  plain 
furprize,  he  hoped  the  court  would  not  order  the  Judge  below  to 
give  judgment,  but  let  him  in  to  fry  the  merits  of  the  caufe,  jupon 
his  propofal  to  bring  the  money  recovered  (which  was  coniidcr- 
able)  into  court.  To  this  it  was  anfwered  by  the  plaintiff 'scoun* 
fel,  that  there  appeared  no  irregularity  on  their  part ;  and  upon 
this  the  queftion  arofe  as  to  what  power  tlie  Judge  of  an  inferior 
court  had  in  cafes  of  this  nature* 

And  as  to  that  the  whole  court  agreed,  that  the  Judge  of  an 
Inferior  court  could  not  grant  a  new  trial,  for  this  is  a  power  that 
even  in  fuperior  courts  is  noi  of  ^ny  great  (landing,  tlie  firft  in* 
iVill.  5S4.  ftance  of  any  new*  trial  being  in  StUes  ;  and  bcfides,  the  cafe  of 

an  inferior  court  had  the  fame  obje<^ion  lo  it  as  there  is  to  grant* 
rng  a  new  trial  after  a  trial  at  bar,  viz.  becaufe  it  will  be  tried  the 
(econd  time  before  the  fame  Judge. 

But  they  all  held  clearly,  that  for  matters  of  irregularity,  where 
the  proceedings  were  contrary  to  the  pra£lice  and  rules  of  the 
court,  the  Judge  of  an  inferior  court  might  fet  afide  a  judgment ; 
but  whether  he  (hould  be  allowed  to  exercife  his  difcretion,  in 
fetting  alide  judgments*  where  the  plaintiff  was  regular,  was  a 
queftion  they  faid  deferved  confideration. 

But  they  waived  the  difcuffion  of  that  point,  by  faying  there 
was  a  middle  way  in  the  cafe,  which  was  to  inquire  into  the  fur- 
prize  \  and  intimated  to  the  Judge,  that  tlie  refufal  of  the  plain* 
£  3j^3  ]  tiff  to  try  the  merits,  uponhavuig  the  money  brought  into  court, 
was  feme  evidence  of  fraud :  and  therefore  they  gave  leave  to  the 
Judge  to  examine,  whether  there  was  any  fraud  or  furprize,  and 
to  fet  aCde  the  judgment  if  he  found  any. 

Upon  inquiry  below,  the  officers  fwore,  that  when  they  ar- 
refted  the  defendant  he  afked  them  by  what  proccfs,  and  they 
toUhim  it  was  an  a£lion  in  the  (heriff's  court. 

t  This 
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This  having  dcftroyed  the  pretence  of  furpize^  the  Judge  bc< 
low  refufcd  to  fet  afide  the  judgment  (i)« 


(i)  But  they  may  fet  afidc  a  567.     Vide  alfo  Br<toke  v,  Eiuers, 

regular  interlocutory  judgmeat  in  ante  113.      Jcjoell  v.  Hillj  fofi^ 

order  to  let  in   the  trial  of  the  499. 
merits.     Rex  v.  Peters^    1  Burr. 

Between  the  Pariflies  of  Maidftone  and  Dething. 

IT  was  held  well  enough  in  an  ofder  of  remotal,  to  (hew  a  TheaajudicaiiaB 
complaint  that  the  party  is  come  into  the  parifli  of  A,  and  is  need  not  m^n- 
Hkcly  to  become  chargeable,  without  faying  farther,  ta  the /aid  ^°  ^jf  *"* 

ch«r|eablf  CO. 
(1)  Vide  Rex  v.  JKttbam  fufer  Bimtem,  mnte  142.  and  the  note. 

Dominus  Rex  verfus  Juftic'  de  Dorchefter* 

A    Mandamus  liTued  to  the  juftices  to  fign  a  poor's  rate  made  b.  M.  will  ntc 
by  the  churchwardens  and  overfeers.     Before  the  return  a  meddle  with  th^ 
motion  was  made  to  fuperfede  it,  for  fcveral  objeftions  to  the  J^of  apoor*** 
fairnefs  of  the  rate ;  and  that    this  would  be  fpeedier  and  bet*  nte. 
ter  for  the  poor,  than  to  refcrve  the  debate  of  them  for  a  formal  ^^  '^• 
return.     Sedper  curiam,  The  two  juftices  are  neceflary  to  ^fign  Kcxt.  Utto»- 
the  rate  only  by  way  of  form,  for  it  is  the  churchwardens  andeter,  iBottbf 
overfecrs  that  have  the  power  of  making  it ;  and  whether  it  be  a  ^^2^/'' jj*  ^* 
fair  rate  or  not  is  proper  for  the  jurifdi^ion  of  the  fcfllons,  and  Eieft?/4s. 
was  never  intended  for  our  examination.  iiotct,poft.9jt; 

The  fuperfedeas  being  denied,  the  juftices  returned,  that  they 
could  not  allow  the  rate,  it  not  being  a  juft  and  proper  rate :  and 
the  court  having  before  given  their  opinion  of  this  upon  the  mo- 
tion, they  refented  this  ufage  fo  far,  that  they  quafhed  the  re« 
turn,  and  ordered  an  attachment  againft  the  juftices,  who  there- 
upon fubmitted  and  returned  tiuod  ratam  allocavmut^ 

Carboncl  verfus  Davies.  I  394  J 

Trin.  6  Geo.  rot.  389, 

CASE  upon  a  promiflbry  note,  fet  out  to  be  made  ad  of  Rcferenc* 
November  1 7 19.  to  pay  on  the  3  ift  of  December  next*     Lee  where  to  the 
objeacd  thai  the  plaimiff  had  brought  hisadion  before  the  note  ^'fXA^Sn^ 

£  e  2  wai 


c 


^^'^^  .-^.^uv. 
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was  payable,  for  the  word  next  docs  not  refer  to  the  date  of  the 
note,  but  the  time  the  plaintiff  is  declaring,  which  was  in  7W/uV; 
term,  when  he  is  here  made  to  fay,  that  at  that  time  the  de- 
fendant had  not  paid  him  a  fum  of  money,  which  he  was  obliged 
by  note  to  pay  in  December  ncxi :  and  he  cited  the  cafe  of  an  Iii- 
I  Hawk.  P.  C.    diriment  for  a  forcible  entry  into  lands, .  exiflerC  liberum  Untum  of 

a  H^^k*  p'c   •7'  *'  ^"^  ^^'^  ^^"^  ^^  '''"^'  ^^  ^'^^  ^^^  *^*  *^  ixiflen'  could  not 
*•  »r§  ^3-       "°^  ^^^^^  ^°  ^^  ^^y  ^^  ^^  forcible  entry,  but  only  to  the  cxhi* 
biting  the  indiflment,  and  for  that  fault  it  was  qualhed. 

Zed  per  curiam^  We  muft  take  \l  fecundum  ftfbjeBam  materianty 
and  as  a  tranflation  of  the  note,  and  thoi  it  can  be  no  othcwrifc 
tlian  a  note  of  2d  of  November  1719.  to  pay  in  December  TXtti^ 
which  is  next  after  the  date  of  the  note.  The  plaintiff  had  judj- 
mcnt. 

Dominus  Rex  verfus  Philips. 
HU.  6  Geo.  N*>  30. 


Where  the  dc.    TNformatlon  in  natura  de  qu9  warratito  for  ufurpin?  the  office  of 

fendant  Uu  out    W     ^  c  D  J 

.  bad  title  to  the  1   «»^yo>^  of  Bodmyn. 
oiiice>  the  court 

mcit^iw  the**  ^'^^  defendant  by  his  plea  makes  title  under  two  charters,  one 
plea,  as  import-  ''^^  ol  March  c  El'tz^  whereby  the  inhabitants  were  incorporated 
ing  a  cooi'emon  by  the  name  of  mayor  and  burgefles,  and  after  appointing  who 
Wh^rc^aTb^ci  ^^^^  ^^  ^^^  ^^^  members  of  the  corporation,  it  goes  on  and  pre 
appoiACo  a  {larti-  vldes  for  the  elefiion  of  others  on  their  deaths }  and  as  to  ti::; 
'?^A'  ^^^^  ^^  mayor  it  is  provided,  that  on  Michaelmas  day  in  every  year  the 
mmr^'ai^di.  "^ayofj  burgtffes  and  common  council,  or  the  major  part  of 
redlsthathe  tliem,  fl  1  all  alftmble  and  nominate  t WO  capital  burgeffes,  outof 
AaJi  take  ao  vrhom  the  inhabitants  are  to  chufc  one  to  be  mayor,  who  being 
th€  office  for  a  ^^  chofcn  fliould  take  an  oath  to  execute  tlie  oiEcc  of  mayor  for 
year,  atui  until  the  Dcxt  year  and  till  anothe.r  fliould  be  chofcn. 

4»(.thtr  Jhall  ^ 

fubfcquentchar-  The  Other  charter  was  30th  April  36  Eliz.  wherein  the  Q«een 
ter  after  reciting  reciting  the  former  manner  and  time  of  eledion  and  the  con ti- 
ntl{TrZu^f  "^*"*^*^  '^^  ^c  office  under  fuch  ele£lion,  and  reciting  further  th-:  . 
tl€akttt  AMD  or  the  corporation  had  petitioned  her,  qtwtenus  £he  would  alter  m* 
con  TIN  w-  Jufjt  ct  tempus  eligendi  of  the  mayor ;  therefore  fhe  confirming  2II 
vNDE«'°iT,  ^  ^cir  former  rights  and  privileges,  appoints  the  ele£^ion  to  be  for 
and  that  the  the  futurc  by  the  mayor,  common  council,  and  town  clerk,  on 
"^nmoicrto^^  the  24th  of  September  pro  uno  anna  integro  tunc  pro^inu fequtn. 
;1\J  juatcnut     And  then  he  avers,  that  as  well  before  as  fince  the  fecpod  (:har- 

m'-Hum  et  tempus 

ttigtriri  of  the  mayor,  and  then  confirming  all  their  former  rights  and  privileges,  aboliihes  the  former 
manner  tli^tmii  mmtnandi  tt  appuniluamii  the  mayor,  and  appoints  his  ele€lion  to  be  in  a  dlfftcnat  tin- 
ner and  upon  a  different  day,  J>r9  km  ansQ  inf^rg  tKM  pr$j(imf/cfucB*i  the  right  of  holdio|  o^a  ^ 
thtreby  taken  away. 

tcr, 
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tcr,  the  ufage  has  been,  for  the  mayor  to  hold  Over  till  another  was 
chofen,  and  that  he  being  elected  mayor  ferved  for  a  year,  and 
the  town  clerk  being  then  dead,  and  no  new  one  chofen,  there 
cottld  be  no  new  eledien  of  a  mayor  ;  et  eo  warranto  he  claims 
to  hold  the  office  of  mayor  till  another  (hall  be  clefted  and  fworn, 
and  traverfes  the  ufurpation.  ' 

The  Attorney  for  the  crown  prays  oyer  of  the  laft  charter, 
which  being  fet  out,  there  appears  a  further  claufe,  whereby  the 
Queen  abolifhes  all  the  former  manner  fligenJi^  nominandi  et  ap^ 
punHuattdi  of  the  mayor ;  and  then  takes  ifl'ue,  that  (ince  the 
chatter  of  36  -E//2.  there  has  been  ho  fuch  ufage  of  holding  over :  . 
which  goes  down  to  trial,  and  is  found  for  the  King. 

It  was  now  moved  in  arreft  of  judgment,  that  this  was  an  im-  An  iflue  upon 
material  iflue>  becaufe  it  not  being  a  corporation  by  prcfcription,  ^jjjjj^*?"^" 
the  title  to  the  office  mud  depend  upon  the  charter,  atid  not  upon  36  ehz.  i,  im. 
any  ufage  within  time  of  memory ;  and  that  this  is  worfe  than  material, 
mod  cafes  of  immaterial  iiTues,  for  they  are  often  good  if  found  one 
way,  and  bad  the  other,  %.%folvit  ante  diem  is  good  if  found  for 
the  defendant.     But  here  the  finding  for  the  King  can  neither 
deftroy,  nor  could  a  vcrdift   for  the  defendant  have  eftabliflied 
his  right,  becaufe  his  right  does  not  depend  on  any  ufage  incon- 
fiftcnt  with  the  charter,  but  muft  Hand  or  fall  by  the  charter  it- 
felf. 

And  without  much  argument  the  court  was  clear  In  opinion, 
that  this  was  an  iflue  totally  immaterial.  But  then  the  queftion 
arofe,  what  the  court  fliould  do  in  this  cafe,  whether  they  were 
to  award  a  repleader,  or  laying  the  replication  out  of  the  cafe 
proceed  to  give  judgment  on  the  defendant's  plea. 

And  for  a  repleader  it  was  argued  by  Mr.  Solicitor  General, 
that  the  court  could  not  give  judgment  on  the  plea,  for  every 
judgment  muft  be  cither,  i.  On  an  iflue  in  faft,  found  by  ver*  ^z^^^.-^.  ^^s^ 
diet.  2.  Iflfueinlaw,  on  demurrer.  3.  Nil  dicit.  Or,  4.  Con* 
feflion.  I.  As  to  the  firft,  it  is  admitted  there  is  no  good  iflue 
in  fad,  and  confcquently  no  good  verdiA  to  found  the  judgment 
upon.  2.  Here  is  no  iflue  in  law,  for  want  of  a  demurrer.  3.  It  [  35^  2 
cannot  be  by  Nil  dicit,  for  the  defendant  has  pleaded.  4.  The 
only  queftion  is,  whether  this  plea  can  be  taken  to  be  a  confeflion 
of  the  ufurpation ;  and  I  take  it,  it  cannot,  for  though  an  ufur- 
pation is  charged,  yet  it  is  fo  far  from  being  confeflcd,  that  he 
cxprefsly  denies  it  in  his  traverfe  ;  and  relies  upon  it  that  he  has 
a  good  right :  he  admits  the  ufer,  but  not  the  ufurpation,  the 
charge  upon  him  is  that  he  has  exercifed  this  office  without  law- 
ful  authority ;  it  is  true^  fays  he,  I  have  exercifed  this  office,  but 

£  e  3  1  iDfiil 
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I  infift  that  I  had  a  good  authority  fo  to  do  ;  and  cow  will  ar.r 
body  fay^  dits  is  a  coufeflioii  of  the  ufurpation  ? 

But  then  it  is  objected,  that  if  the  title  fet  out  is  ill  in  point  of 
law,  then  the  admiflion  of  the  ufer  is  a  tacit  admilTion  of  the 
ufurpation.  To  this  I  anfwcr,  1.  That  the  title  is  good  in  law 
under  the  two  charters,  taking  them  together.  By  the  firll 
charter  the  mayor  being  eleded  by  the  inhabitants  on  Micbadtnas^ 
day  is  to  hold  for  a  year  and  till  another  is  chofen.  The  fecond 
charter  which  was  made  to  alter  the  ttmpus  et  modum  eligendi  only, 
fays  he  (hall  be  chofen  by  a  feleft  number  and  upon  24ih  SepUni* 
ber^  But  it  does  not  meddle  with  the  right  of  holding  over  ;  on 
the  contrary  it  exprefsly  confirms  all  their  former  rights  and  pri* 
vilegesy  of  which  this  of  holding  over  was  one.  And  it  will  be 
hard  to  fay,  that  an  alteration  in  the  manner  of  cleBing  only* 
(hall  take  away  the  former  right  which  the  officer  when  el^Bed 
had  in  the  office,  efpecially  in  a  point  which  tends  fo  much 
to  the  prefervation  of  the  body  corporate. 

2.  But  if  the  plea  ihould  be  ill  in  point  of  law,  yet  the  court 
cannot  give  judgment  that  it  is  fo,  till  it  comes  properly  before 
them.  If  they  may,  then  whenever  a  vicious  plea  is  put  in^  the 
court  may  without  the  party's  anfwer  or  demurrer  give  judgment 
upon  it  immediately ;  and  that  will  be  the  cafe  here,  for  now  the 
replication  is  out  of  the  cafe,  and  we  ftand  before  the  court  only 
upon  the  information  and  the  plea.  In  i  Zn;.  32.  BerjiantY. 
Fairfax  the  iffiie  was  held  immateriaU  and  the  defendant's  plea  a 
naughty  plea,  but  yet  the  court  did  not  give  judgment  upon  it, 
but  awarded  a  repleader. 

Pengelly  Serjeant  contra*  The  defendant  In  his  plea  has  made 
no  good  title  to  this  office,  for  the  fecond  charter  is  what  he  mnft 
ftand  or  fall  by,  and  in  that  tliere  is  no  provifion  for  holding 
over. 

But  fay  tliey,  In  the  firft  charter  there  is,  and  that  continues  In 
force  9s  to  every  thing  in  which  it  is  not  altered  by  the  fubfc- 
qucnt  charter. 

[  397  !]  ^^^^  ^'^'^^^  ^^  ^^^  depend*;  upon  that  queftion,  whether  the 
fecond  charter  is  not  the  entire  rule  to  go  by  as  to  the  office  of 
mayor.  And  that  it  is,  is  plain  from  the  claufe  which  abolifhes 
all  the  former  method  of  cleftion,  and  if  the  former  method  of 
election  be  aboliflicd,  furely  an  incidental  right  under  fuch 
eleAion  wiil  be  gone  alfo.  The  right  of  cleQion  is  transferred 
to  oihf.r  peri'ons,  and  can  there  be"  a  duration  under  an  election, 
when  tlie  foundation  of  that  holding  over  is  gone  ?    Pro  ww  ann% 

Integra 
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inUgro  is  the  fame  as  if  iantum  had  been  added,  and  the  accepN 
ance  of  the  charter  is  general,  without  any  refervation  of  the 
former  right  of  holding  over,    i  Vent.  297.     2  Mod*  95. 

And  as  the  plea  is  ill,  we  take  it  judgment  may  be  given  upon 
ity  for  he  has  confefled  the  ufer ;  and  as  to  the  traverfe  of  the 
ufurpation,  that  is  fo  immaterial,  that  in  Sir  Peter  Delme*s  cafe, 
and  the  cafe  of  Honiton^  it  was  held,  the  crovni  could  not  take 
iflue  upon  fuch  a  traverfe.  Whoever  admits  a  ufer,  confefles  at 
the  fame  time  that  he  is  guilty  of  an  ufurpation,  unlcfs  he  makes 
a  title  to  the  franchife ;  as  in  the  common  cafe  o(  a  juftification 
in  trefpafs  or  for  words,  where  it  amounts  to  no  juftiiication 
in  law,  judgment  may  be  given  upon  the  confeflfion.  2  RolU 
Abr.  98.  pL  2.  99.  pL  I.  3.  Cro*  Eliz.  228.  214.  22  Ed.  4. 
46.  b.     Salk.  173. 

Mr.  Solicitor  General  replied.  The  corporation  could  not  do 
any  otherwife  than  accept  the  charter  in  general,  for  it  cannot 
be  accepted  in  part,  or  with  qualifications.  I  agree  tantutn  is 
implied  in  charters  of  original  creation,  but  not  in  charters  of 
confirmation. 

Chief  Juftice.  We  are  moved  on  behalf  of  the  defendant,  that 
we  will  grant  a  repleader:  that  is,  in  other  words,  that  we 
Ihottld  give  this  caufe  a  further  delay,  whilft  he  is  holding  over 
all  the  while.  Now  confider,  that  if  we  fliould  grant  it»  the 
defendant  cannot  mend  his  cafe  ( i }  :  for  the  plea  will  ftand,  and 
after  the  formality  of  a  demurrer  we  mud  give  judgment  upon 
the  goodnefs  or  badnefs  of  the  plea.  The  Attorney  for  the 
crown  does  not  pray  a  repleader,  neither  would  the  granting  one 
do  him  any  good,  for  we  cannot  better  his  cafe,  but  muft  reft  it 
upon  the  demurrer.  And  therefore  as  it  will  anfwer  no  good 
purpofe  either  way,  we  certainly  will  not  grant  a  repleader,  if 
there  be  a  more  expeditious  way  of  coming  to  the  end  of  the 
caufe  \  and  I  think  there  is,  for  if  the  plea  be  ill,  I  am  of  opinion 
it  amounts  to  a  confeflion  of  the  ufurpation,  and  that  is  warrant 
enough  to  ground  our  judgment  upon* 

Now  the  validity  of  the  defendant's  title,  as  he  makes  it  in  his 
plea,  depends  upon  the  queftion,  whether  the  right  of  holding 
over  fubfifts  under  the  fecond  charter.     And  I  hold  it  does  not ;     [  398  ] 
for  it  is  very  obfervable,  that  the  fecond  charter  where  it  recites 
the  former,  takes  ezprefs  notice  of  the  claufe  for  holding  over ; 


( I )  Vide  Rex  v.  Roger  Phili^t^     firmed   and   explained   by  Lord 
I   Burr,  302.  this  dodriae  con-     Mansfield^  See  alfo  Cpv?^.  510. 

£  e4  and 


398  Michaelmas  Term  7  Geo; 

and  then  when  it  comes  and  aholUhes  all  the  former  method  d 
election,  and  appoints  it  to  be  in  another  manner,  and  that  the 
mayor  (liall  continue  in  for  a  year>  it  cannot  be  imagined  but  that 
this  right  of  holding  over  was  intended  to  be  aboHihed  alfo. 
Suppofe  the  fecond  charter  had  faid,  that  the  mayor  ihail  con- 
tinue in  for  three  quarters  of  a  year ;  will  any  body  (ay,  that 
the  refervation  of  their  former  privileges  (hould  intitle  him  to 
Vije  Tones  ▼.     hold  On  for  the  other  quarter  under  the  old  charter ;  I  believe  no 
?^!"iiliTthc^^  body  Will  think  fo ;  I  think  this  is  not  to  be  diftinguiflicd  firom 
cafes  there cicH,  the  cafe  of  an  ill  juftification  in  trefpafs,  and  therefore  as  the 
andSupieton  v.  pj^a  is  ill,  and  contains  no  title  to  the  franchife,  I  am  of  opinion, 
^  ^'^^ '  *        we  may  give  judgment  upon  it,  as  confei&ng  an  ufurpation. 

Penvys  Juftice.  I  am  of  the  fame  opinion,  for  if  we  (hould 
grant  a  repleader,  I  do  not  fee  how  we  can  have  any  new  light 
in  the  caufe. 

Eyre  Juilice.  If  the  defendant's  plea  had  confeOed  the  ufur« 
pation,  I  (hould  think  it  proper  enough  to  give  judgment  upon 
the  plea :  but  I  do  not  think  any  more  is  confefied  by  it  than  the 
lifer.  The  fecond  charter  it  is  plain  was  made  only  for  particu- 
,  lar  purpofes  in  relation  to  the  ele£lion,  but  meddles  not  with  the 
duration  in  the  office ;  and  therefore  I  can  never  agree,  that  any 
affirmative  words  in  the  charter  can  take  away  fo  great  a  pri- 
vilege as  that  of  holding  over  is,  and  a  privilege  too  that  may 
often  ferve  to  prevent  the  extin£tion  of  the  corporation  \-  efpe- 
cially  when  it  provides  that  all  the  former  rights  of  the  corpora- 
tion, not  altered  by  the  fubfequent  charter,  (hall  dill  continue. 
And  as  to  the  claufe  of  abolition,  tliat  is  exprefsly  confined  to 
the  authoritv,  form  and  manner  eligendiy  but  not  a  word  of  any 
right  tenendim. 

I  think  he  is  not  a  new  mayor  abfolutely,  but  as  to  the  right 
of  holding  over  it  fubfifls  in  him  under  the  former  charter ;  the 
confcqucnce  of  which  is,  that  he  has  confcfled  no  ufurpation, 
,  and  then  no  judgment  can  be  given  againft  him  upon  die  plea. 

F^r/ifrue  Jufticc.     The  defendant  cannot  mend  his  cafe,  be- 

caufe  the  plea  is  good  in  form,  though  not  in  fa£k;  which  is  a 

diftin£lion  always  taken  into  the  dodlrine  of  repleaders:  and  of 

lliis  opinion  was  Hoii  Chief  Jufttce,  in  the  cife  of  Jones  v.  Bo^ 

ffrZ^tt'^'''''  J/V/f/rr,  S.iik.  I.  (a)  where  he  faid,  that  if  the  faft  be  admitted, 

niifUkc,  at        there  (hall  be  no  repleader,  but  a  judgment  upon  the  confc(riOiu 

Jimes  V    E\\- 

(ijner  concuns  no  fuch  point.    The  cafe  alluded  to  afpcArs  to  be  that  of  Jones  v.  Bodtobam  cited 

Tupra. 

Here 
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Here  the  defendant  admits  the  nfer,  and  then  the  ufurpation 
is  a  confequence  of  law,  and  that  is  the  reafon  why  it  is  not 
tra^erfable.  Every  juftification,  to  make  it  a  perfe^  one,  muft 
both  confefs  and  avoid ;  and  where  it  does  not  do  the  latter,  the 
confeflion  ftands. 

As  tft  the  merits  of  the  plea,  I  think  the  power  of  holding  * 
over  is  gone  upon  the  fecond  charter ;  for  the  modus  eltgendi  takes 
in  all  the  circumftances  of  the  ele£Uon^  and  the  duration  in  the 
ofEce  is  one  of  thofe* 

Befides,  as  the  day  of  eIe£^ion  is  altered,  there  can  be  now  no 
hplding  over  under  the  old  charter,  for  that  only  empowers  him 
to  do  it  from  Michaelmas^day ;  but  then  what  right  has  he  to  hold 
over  from  the  a4th  of  September  till  that  time  ?  I  am  of  opinion 
that  judgment  may  be  given  immediately. 

Per  Curiam^  Judgment  for  the  King.  And  the  corporation 
petitioned  for  a  new  charter. 

Taylor  verf.  Dobbins.    ,  .     Cited  in  it4, 

Raym,  1377. 

Pafch.  6  Geo.  rot.  183. 

IN  cafe  upon  a  promiflbry  note,  the  declaration  ran,  that  the  Ifthenotebcof 
defendant  made  a  note,  et  tnatm  fua  propria  fcripfit.     Ex-  ^„**^ritt°\ 
caption  was  taken,  that  fince  the  ftatute  he  fhould  have  faid  that  nrcli  not  Kc^iUj 
the  defendant  figned  the  note,  but  the  court  held  it  well  enough, »?  '!»«  dcciara^ 
becaufe  laid  to  be  wrote  with  his  own  hand,  and  there  needs  no  ^1°"^^  ^^^  ^^ 
fubfcription  in  that  cafe,  for  it  is  fufficient  his  name  is  in  any 
part  of  it.     /  y>  S.  promife  to  pay^  is  as  good  as  I  promife  to  pay, 
lubfcribcd  J.  5.  (1). 


(i)  f^ide  Elliot  V.  Co^per^  pofi.  609. 

Milb  verf.  Bond. 
Trin,  6  Geo.  rot.  382. 

IN  debt  on  a  bail-bond,  exception  was  taken,  that  the  original  vSTfit  returnable 
proccfi  appeared  to  be  returnable  at  a  day  out  of  term.     Fa^  ^^f  ]^^'Th  ni 
zakerley  faid,    tliey  (hould  have  pleaded  the  ftatute  of  Hen,  6.  taken  on  it]  and 
But  the  court  held  it  not  ncceffary,  this  being  a  void  proccfs.  that  without 
And  the  plaintiff  prayed  leave  to  difcontinuc.  J.*J*'^  ^^    g  ^ 
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Perry  verj.  Edwards, 

Paf,  6  Geo.  rot,  83. 

A^dtenantto    TERROR  i  C.  5.  in  an  aflion  of  covcirant,  wherein  the 
I'gliiiA*!^^^^    J^  plaintiff  fets  forth  a  covenant,  which  recites,  that  the  dc- 
fbns«  extends     fendant  had  fold  a  certain  quantity  of  gooda  to  her  tefiatory 
Bottotortiow     which  had  been  arrefted  at  Archangel  by  one  Edward  Bell^  and 
%herc  It  is  par*   t'^^fcforc  the  defendant  covenants  to  fave  him  harmlefs  from  any 
tkuiar  againft     cofts  or  damages  relating  to  fuch  fcizure :  and  tlien  afligns  for 
Lw'ofoSr  ^^^^^^y  ^^^^  ^l^c  faid  Edward  Bell  having  arrefted  the  faid  goods 
pratextu  of  a  debt  due  from  the  defendant  to  him,  touching  which 
arrcft  the  teflator  was  put  to   1500/.  cxpencc,  which  the  de- 
fendant had  negleftcd  to  pay. 

There  were  feveral  pleadings  in  the  caufe,  which  arc  now  out 
of  the  cafe,  the  quc(tion  turning  upon  the  declaration ^ 

To  which  Wearg  objected,  that  the  covenant  does  not  extend 
fo  tortious  afts,  for  which  the  plaintiff  had  a  remedy ;  and  there- 
fore the  title  of  Edward  Bell  ought  to  have  been  fct  forth,  4  C^ 
UAviAt/^ttxm  80.  Vaugh.  118.  Cro.  Cor.  443.  and  that  haban  legale  iituluni 
^^^  *^'  is  not  enough.  2  Saund.  177.  i  Mod.  219.  2  Vevt,  61.  Crc. 
EL  828.  AIL  41.  Mar.  40.  Here  it  is  only  laid  pratextuy 
which  is  not  fo  much. 

Reeve  contra ^  agreed  it  to  be  a  general  rule,  that  in  thcfe 
cafes  the  plaintiff  mufl  (liew  a  title  in  the  diflurber;  but  then  it 
extends  only  to  the  cafe  of  a  general  covenant,  and  not  where  it 
is  particular  againfl  the  a£ts  of  particular  perfons,  for  there  it 
takes  in  even  tortious  ads.  Cro.  EL  212.  Hob.  35.  i  RolL  Ah. 
431.     2  Lev.  37, 

Et  per  curiam^  This  pretence  oi  BelPs  being  recited  in  the  co- 
venant, fliews  it  was  meant  a  fecurity  againft  it  in  all  events  ^ 
and  though  it  fliould  be  tortious,  yet  being  particular^  it  conies 
within  the  difference  that  has  been  well  taken. 

Adjournatnr.  And  HiLfcque:!  the  plaintiff  had  judgment,  the 
defendant's  counfel  declining  to  argue  it. 


(1)'  Dudley  v.  FbUott^  3  Term  Ref.  584.  S.  P. 
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Hillier  verfus  Froft. 

TH  E  court  at  the  fide  bar  made  a  rule  to  amend  the  return  ^wtfacUt^  x^ 
joi  ^  fare  facias  from  die  Veneris  in  craftimfanBi  Martini  to  "^^'^••We. 
die  Sabbiti,  Friday  being  the  feaft  of  St.  Martin ;  and  now  Ketelby 
moved  to  difcharge  it,  becaufe  not  a  proper  motion  for  the  fide 
bar  5  nor  can  the  court  amend  the  writ,  but  the  proper  way 
would  be  to  quaih  it.  I  was  counfel  in  maintenance  of  the  rule, 
but  had  little  to  fay  for  it,  fo  it  was  difcharged ;  and  I  moved  to 
quaih  the  writ,  which  was  ordered  accordingly  ( i ). 


(1)  Grey  v-  Jefferfm,  poff.  1 165.  S.  P, 

Rex  verfus  Gwyn  Major*  de  Chrift-Church. 

ON  a  trial  at  bar  tlie  queftion   was,  whether  A.  B,  at  the  What  ctpiet cf 
time  he  did  a  corporate  aft,  was  an  out-burgefs  or  not.  ^J5°J^*gi*f^^ 
And  to  prove  he  was^  the  defendant,  who  had  a  rule  for  copies  fTidence. 
$mnium  librorum  rt  ncordorum  bui^gi  prad*,  produced  a  eopy  of  a 
letter  fifty  years  old,  and  found  in  one  of  the  corporation  chefts, 
wherein  A.  B.  is  mentioned  to  be   of  another  place  :  but  the 
court  refufed  to  hear  it  read,  becaufe  not  a  corporate  a£i  within 
the  rule,  fo  that  a  copy  is  not  evidence,  but  the  original  oughr 
to  be  produced  ( I  )• 


( I )  The  principle  wbich  regu-  Gordon^    ib,  593.     A  copy  of  a 

laces  the  adxniffion  of  copies  is  private  inflrument  may  be  given  in 

thus  dated  by   Lord  H§It  C.J.  evidence;  ift,  where  the  origioal 

In  Lyncbe  V.  Clarke t  3  Salt.  154.  is  proved   to  have  exided,    and 

••  That  wherever  the  original /jo/'  to  have  been  deftroyed  by  fire 

*'  a  fmblick  nature^  and  would  be  or     other    inevitable     accident. 

**  evidence  if  produced « an  imme-  Doffor  Leyfield*^  cafe^  10  Co,  926. 

•*  diate  fworn  copy  thereof  will  be  Underbill  v.  Durham ,  Freem,  509. 

•*  evidence." /)«r^.  593.  {3).  and  Jfinne  v.   Lhyd^    2    Fern.   603. 

this  for  the  reafon  given.     GUb,  Tburl<m  v.  Dtlahay^  BtdU  Z.  JV. 

ZiKc;  ^  £t;/V.  3  ed.  48.  *' becaufe  i'.  254.     Prilcbard  y,  Sjmmcnds^ 

fince  thefe   matters  lie   for  the  ib*     Go^dier  v.  Lake,   1  Atk.  446. 

public  facisfadion,  every  man  has  ad.  Where  it  is  in  the  power  of 

a  right  to  their  evidence*  and  in  the   advcrfe    party.      Clayt.    15. 

feveral  places  they  cannot  be  ac  //.  24.     Bafet  v.  Bajfet^  i  Med. 

the  fame  time."     FlJe  Bull,  L.  266.      Jum,    Ld.    Raym.    731. 

A'.  P.  238.   247.     izVin.  Abr.  Cilb,  laiv  of  Evid.  ^  cd.  ^y.   So 

26.     97.      Tillard  v.   Shebbeare^  where  it  is  proved  to  have  come 

2  l^ilf,    366.      Birt  v.  Barlo-Wf  into  the  hands  of  a  relation  from 

Ihu£.  171.     Rex  V.  Lord  George  whom     the    defendant    claims. 

Bartiet 
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SartUt  V.  GmsUr,  Bull.  L.  N.  P. 
a  $4.  3.  Wbere  the  origioal  is  in 
cxiRence,  but  it  is  proved  that 
neither  party  coald  poifibly  pro- 
dace  it.  Thus  the  copy  of  an  old 
agreement,  the  original  being  In 
the  B^Iemti  lihnry ,  from  whence 
the  OxffJ  flatutes  prohibit  its 
going  out,  was  held  to  be  evi. 
dence.  Dowtus  v.  Moortman^ 
Bunt.  189.      So  the  copy  of  a 


will  rtroaining  in  chancery  by 
order  of  the  court.  Rix  v.  tiiJ' 
iikxoy.  Bull.  L.  N.  P.  258.  It 
has  likewife  been  determined, 
that  with  refped  to  the  admifii- 
bility  of  copies  in  evidence,  there 
is  no  diftindion  between  civil  an4 
criminal  cafrs.  The  Anvnuy  Gt- 
neral  v.  Le  MerchnHt,  2  Term  Rip. 
20 1,  n.  Caifj  qui  iam  V.  W^tuta^ 
3  Tarn  Ref,  306, 


Ifca^  wafrtnt 
Aipeifeded,  be- 
caufe  the  party 
^asintidedtobc 
difcharged  at  the 
^mt  oi  the 
•fcape* 


Webb  verfus  Tlioinpforl. 

IN  Mtchalmas  6  Geo.  the  plaintifFbrought  his  a£liony  and  Ae 
defendant  put  in  bail,  and  in  Hilary  following  iiTue  was  J(nncd, 
and  notice  of  trial  given  and  countermandedi  and  the  defendant 
was  the  fame  term  furrcndered  in  difcharge  of  his  bail.  He  lay 
all  Eq/ftr  and  Trirrity  term,  and  in  the  vacation  made  his 
cfcapc,  upon  which  the  beginning  of  this  term  an  efcapc  warrant 
ilTued  againft  him,  ifrhfch  Siort  now  moved  to  fuperfede,  bccjwfc 
the  piatntifF  having  flept  three  terms,  the  defendant  was  intidcd 
to  be  difchargcd  upon  common  bail,  I  oppofed  this,  becaufe  he 
had  been  guilty  of  an  efcape,  and  therefore  intided  to  no  favoufi 
but  \\t  ought  to  lie  till  he  has  tried  it  by  provifo.  Et  per  nmm^ 
He  is  not  indeed  proper  to  pray  a  favour,  but  k  would  be  hard 
he  ihould  lie  by  till  you  think  fit  to  try  the  caufe ;  for  it  is  not 
to  be  fuppofed  one  who  cannot  find  bail  (hould  be  able  to  bring 
It  on  by  provifo.  And  bcfidcs,  as  foon  as  he  is  taken  upon  the 
efcape  warrant,  he  will  be  intitled  to  his  difcharge  by  the  rules  of 
the  court ;  fo  that  to  prevent  the  multiplying  vexation  and  ex- 
pence,  we  tliink  proper  to  fuperfede  the  warrant. 


[  402  ] 


Gynn  verfus  Kirby. 


Attorney  or-      'T^  H  E  plaintiff's  attorney  was  fummoned  before  Mn  Jufticc 
cofl^t  «hc«  no     A     forte/cue  to  produce  his   client ;  and  tlie  Judge  thereupon 
piiuicift  to  be      made  an  order,  that  unlefs  he  w'as  produced  in  a  month,  the  de« 
fcndant  {hould  by  confent  be  at  liberty  to  fign  a  nonpros  ( i)*    He 


pliijicift 
round. 


(i)  But  the  court  will  not 
compel  the  attorney  to  give  the 
defendant  an  account  of  the 
plaintiff  if  the  application  is  not 
made  foon  after  the  commence- 


ment of  the  adion.     ShinJUr  and 
Roberts^    Barnu    126.     Ht^ptr  r. 

Harcor/rt,  H,  Black.  534.  and  *vide 
Bracfhj  V.  Dalton^  fofi.  705. 

did 
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did  not  produce  him,  and  the  non  pros,  was  figned:  and  upon  an 
afEdavit,  that  we  could  find  no  fuch  man  as  the  plaintiff*,  the 
court  on  my^  motion  made  a  rule  upon  the  attorney  to  pay  the 
cofts ;  and  afterwards  upon  an  aifidavit  that  they  were  demanded 
and  unpaid,  I  moved  for  an  attiachment  againft  him,  which  was 
oulered  accordingly. 


Between  the  Pariflies  of  Barlcycroft  and  Coleoverton  in  com* 

Rutland. 

ORDER  of  removal  from  £•  to  C  reciting  that  the  party  Where  a  cejti- 
had  fifteen  years  fince  come  widi  a  certificate  allowed  ac-  S."'t  °^  jf 
cording  to  the  z£t  of  Farliament  from  C  to  £,  and  being  now  nccdi  w>adjuS! 
actually  chargeable,  they  fend  him  back  to  C«  cation  of  his  not 

gaining  a  fettle  - 

This  was  moved  to  be  quafhed :  i.  Becaufe  they  do  not  fay  Hayj  and  if  it 
that  during  the  fifteen  years  he  gajned  no  fettlement  in  B»  for  a  »?!>««"  the  cer- 
certificate-man  may  gain  a  fettlement  as  well  as  any  other.     Sed  gaUy^^iowir 
non  allocatur f  for  all  that  is  neceOary  to  be  fhewn  is  the  certificate,  thai  fuppliet  the 
and  that  the  party  is  chargeable,  and  the  length  of  time  makes  ^*"*  ©fihewin^ 
iiQ  difference.  *"  *        ^^' 

Second  exception*  It  is  not  faid  the  certificate  was  attefted, 
but  only  that  it  was  allowed.  Sed  per  curiam^  The  atteftation  is 
by  the  ftatute  made  previous  to  the  allowance,  and  therefore 
when  they  fay  it  was  allowed  according  to  the  a&  of  Parliament, 
we  mull  intend  it  was  attefted,  for  otherwKe  it  could  not  be  fo 
isJlow^d*     The  order  was  confirmed. 

Reeve  vp-fus  Trindal.  ,  . 

ON  the  trial  of  the  appeal  there  were  tM'o  iflucs.    Tlie  firft  DcfemdAnt  \q 
as  to  a  plea  'Hi  abatement,  where  the  defendant  pleaded  that  dercinnorbJ' 
he  was  not  a  labourer  according  to  the  addition  of  the  writ,  but  a  bailed  after  con* 
barber  chirurgeon ;  which  w;is  found  with  the  defendant.     The  viaion,  without 
fccond  was  upon  his  plea  over  to  the  felony  >yhere  the  jury  found  peUanr^.'*  **** 
*him  guilty  of  the  murder.     And  what  would  be  the  confcquence  Comyn^  257. 
upon  thefe  two  vcrdids,  was  a  point  to  have  been  argued  J^  s.  c.  but  a  dU*. 
court.     But  neither  fide  bringing  it  on  for  near  three  years,  the    r  #        \ 
defendant  now  moved  to  be  bailed,  and  the  appellant  faid  he  did    *•     ^^3  / 
not  oppofe  it.   Sed  per  curiam^  We  cannot  do  it :  he  is  convi£lcd 
of  murder,  and  therefore  we  cannot  bail  him,  unlefs  the  nppellant 
will  aftually  confcnt-,  which  he  refufing  to  do,  the  defepdant 
vas  remanded, . 


40J  Michaelmas  Term  7  Geo^ 

CdUj  verfus.  Serjeant  Selby.    In  Cane 

In  equity  the  T  T  IS  a  rule  in  equitjTy  that  though  in  the  cafe  of  a  mortgage  in 
S^riiMf*  JL  fcc  the  lc«;al  right  of  prefenution  is  vefted  in  the  mortgagee  ; 
s.  c.  Com>iu  yet  they  will  interrupt  that  prefentation,  and  compel  the  ordinafy 
S43«  to  inftitute  the  clerk  of  the  mor^agor  any  time  before  foredo- 

fure  \  it  not  being  any  part  of  the  profits  of  the  eftate*     2  Vem. 

401(1). 


(1)  Attornty  GimraJv.  Hejtetk,  mortgagee  and  hb  prefentee  for 

2   Fe^n.  5^.      Prec.  im   Cbanc,  the  purpofe  of  interrapdng  the 

214.  S.C.    Jwj  ^.  CtXj  Fuc.  im  prefenution,    muft    be    broogbc 

Cbane.  71.  lo  Ktmfey  V.  Lam^am^  within  fix  months,  in  the  iame 

Caf,  temp.   Tali,   144.     Gardimr  manner  as  a  quart  impedit.     Gmr^ 

V.    Griffith,    t    P.    Wms.    403.  iimer  v.  Grijfitb^  z  /*•  PTms.  462. 

Mackenzie  v.    RoHn/oa^     3   jitL  Botikr  w.  AUif^§Ma  ^  Jtk.  ^^S. 
559.     But  the  bill  againft  the 


Heath  ver/uj  PercivaL    In  Cane* 

ji.  and  s.  a|ree  rry  H  E  defendant's  teftator  was  partner  with  Sir  Stephen 
onbreaUngup  J^  Evafirei  and  upon  breaking  up  the  partnerfliip  it  was 
the  joint  handt  agreed  between  them,  that  all  joint  lx)nds  by  them  entered  into 
ibait  be  paid  by  (hould  be  difchargcd  by  Sir  Stephen  only  $  who  had  an  allowance 
1^^:^,,''  made  him  for  that  purpofc. 

made  for  the 

obS^^^'f^'h^  The  plaintifF  was  a  bond  creditor  of  thfe  partners,  and  fome 
boad^  knowing  ^^^^  ^^^^^  ^^  difiblution  of  the  partnerfliip  applied  himfelf  to  Sir 
of  this,  agrees  Stephen  Evafice  for  the  money  ;  upon  which  they  two  came  to  an 
JJndftJi'^bw*  *g^^^™^"^»  *at  the  bond,  which  before  carried  5/-  /^  cent. 
an  iacreafe  of  Aiould  for  the  future  ftand  out  at  6  /.  per  cent^  and  fome  intcrcft 
t  pv  etnt.  in-     at  the  ratc  of  6  /.  per  cent,  was  paid  accordins^lv, 

tercft.     Many  ^  ^  **  ^ 

having  failed^  Thus  it  ftood  when  Sir  Stephen  Evance  broke,  againS  whom 
•^•^'^••J"*  Wl  there  was  a  commiflion  of  bankruptcy,  and  the  plauitiff  came  in 
^torof  /  to*"  *"^  ^^^  ^'s  dividend  \  and  now  brings  his  bill  againft  the  dc- 
compel  him  to  fendant,  who  is  the  furviving  executor  of  the  other  parmer,  to 
r^*"!lnt  held    ^^^^^^^^  ^fl«^>  and  compel  him  to  redeem  the  bond. 

that  he  Okall  re. 

JIJ*'-  »  wai.  The  defendant  by  his  anfwcr  confeflcs  aflcts,  but  relies  on  the 
a?i  ciJ'Abr.  "o^oj^icty  of  the  difiblution  of  the  partnerfliip,  and  the  agreement 
167.pl.  14. 630!  as  to  bond  creditors,  of  which  the  proofs  had  affeftcd  the  plain- 
Jl.  1.  S.  c.  tiff  with  notice,  and  that  his  coming  afterwards  to  an  agreement 
with  Sir  Stephen  Evance  to  let  the  bond  ftand  out  on  the  advance 

of 
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^  f  /•  pertenf,  and  taking  his  dividend  on  thecommiflion^  were  % 
ftrong  evidence  of  the  plaintiff's  difcharging  his  teftator  \  and  that 
it  was  his  own  laches  not  to  take  his  money.  Sir  Stephen  having 
continued  to  pay  for  many  years  after  the  partuerihip  expired. 

Lord  Chancellor.  Both  parties  being  now  belbre  the  court,  and 
no  difpute  as  to  the  bond  or  afiets  ;  I  think  proper  to  retain  the 
bill,  without  fending  them  to  law.  As  to  the  agreement  between 
Sir  Stephen  Evance  and  the  defendant's  teflator,  that  was  res  inter 
filios  aha^  which  ought  not  to  prejudice  tl\e  plaintiff,  as  it  will  do 
if  it  be  of  any  avail,  becaufe  it  teiids  to  It&ix  his  fecurity.  I  do 
not  think  the  fubfequcnt  agreement  for  i  /•  per  tent,  advance  hat 
altered  the  cafe,  for  the  other  partner  might  notwithftanding 
have  come  in  and  been  difcharged  on  paying  the  principal  and  in- 
tereft  at  5  L  per  cent.  Neither  does  the  plaintiff's  taking  a  divi- 
vend  prejudice  his  right  at  all,  for  that  was  an  advantage  to  the 
defendant,  byleffening  thedcbt|  fo  tliatnow  he  will  have  an  al* 
iowance  &r  what  the  plaintiff  received  upon  the  dividend  (i}» 

Let  the  Mafter  take  an  account  of  what  is  due  for  principal 
and  intereft  at  the  rate  of  5  /•  per  cent,  and  on  payment  of  that^ 
let  the  bond  be  delivered  up,  dedu£ting  the  money  already  re^ 
ceived  upon  the  dividend* 


(l)  Fulfjacomh  v.  Harwood,  z  Fef.  265, 


Leighton  verfm  Lelghton*     Ibid« 

AFTER  two  verdifts  on  trials  at  bar  in  favour  of  the  plain-  per^tui  in* 
tiff 's  title  a  perpetual   injunction  was  decreed,  according  junaion  gwntei 
the  cafe  of  Wd  Bath  v.  Sherwin  in  the  Houfe  of  Lords  {a)\  j[«J^//^*»  ^"^ 
which  prance  was  introduced  that  the  right  might  be  quieted  in  i  wUL  Rep* 
eJeAments,  (where  at  law  the  party  is  always  at  liberty  to  bring  ^7i- 
a  new  one)  as  it  was  in  real  actions  where  the  verdifS;  was  final.  \^^'  *• 

And  this  was  affirmed  in  the  Houfe  of  Lords  ( i }«  %  Eq.  d.  Ai>r. 

523.  ca.4«S.C« 

N.  B.  There  had  been  feveral  country  verdicts  tp  the  con-  cZ  266?*    ^^ ' 
traiy,  but  the  trials  at  bar  were  laft.  Prec  ia  CkuM. 

t6i. 
.  I    ■  Gilb.  £q.  Re9» 

a.  %.  C« 

(1}  JSarefiQt  s.  Frj^  Bunh.  158.  S.  P. 
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Hsbtai  corpus. 


C  405  ] 

it^^jJPifd  ii  tht  leflee  re 


^jTV.'^i^ 


f\ 


|lBrve&  the  rent 

to  himfelf  on 

granting  over,  it 

is  aa  under- 

leafe,  and  not  an 

aifigoment, 

though  he  parts 

with  the^ whole 

term. 

Zu  Lwd  Raym. 

99. 

(ii)  29  Car.  2.^ 
c.  3.  §.  I,  2,  3. 


Domiuus  Rex  ver/us  Drew. 

DEFENDANT  came  up  on  a  baBeas  corpus  from  the  Savoyf 
to  which  it  was  returned,  that  for  feveral  years  laft  paft  the 
African  company  have  been  a  body  corporate,  and  retained  the 
defendant  in  their  fervice,  and  fent  him  to  the  Savoy^  to  be  pro- 
vided with  neceffaries,  till  he  (hould  embark  for  Africa^  et  hdtcijl 
caufa^  t^c.  The  court  difcharged  the  defendant  for  the  infuffi* 
ciency  of  the  return,  and  ordered  an  information  againft  the  co- 
lonel who  lifted  the  men,  and  the  keepers  of  the  Savoy. 

Poultncy  verf.  Holmes. 
At  Nifi  Pritts  in  Middlefex.     B.  R. 

TH  E  defendant  having  a  term  for  years,  whereof  one  year 
and  three  quarters  was  tc)  come,  agrees  with  the  plaintiff, 
that  he  (hould  have  the  premiifes  for  the  remainder  of  the  term, 
paying  to  the  defendant  the  fame  rent  as  was  referred  upon  tlie 
original  leafe.  The  plaintiff  took  pofleflion,  and  now  brings  tref- 
pafs  againft  the  defendant  for  re-entry. 

It  was  objected,  that  this  amounted  to  an  aflignment  of  the 
leafe,  and  was  therefore  void  by  the  ftatute  of  Frauds  and  Per* 
juries  (a),  not  being  in  writing;  to  which  we  who  were  for 
the  plaintiff  anfwered,  that  it  muft  be  taken  as  a  leafe,  and  not 
as  an  affignment,  becaufe  the  refervation  was  to  the  leflcc,  and  not 
to  the  original  leffor  (i ),  and  the  leffee  might  maintain  debt  for 
rent  upon  it,  though  he  could  not  diftrain  for  want  of  a  rever- 
fion;  and  of  this  opinion  was  the  Chief  Juflice,  and  my  clieot 
obtained  a  verdiA. 


(i)  This  reafon  feems  over- 
ruled in  Palmer  v.  Edv:ardSi  B. 
R.  £.  24  GiOm  3*  Doug,  186. 
n.  [t  59,]  and  the  true  ground 
of  the  prefent  cafe  given  by  Bui- 


ler,  J.  **  That  what  cannot  be  fuj>- 
porced  as  an  affignment  fball  be 
good  as  an  under-Ieafe  agaiall 
the  party  granting  it.'* 


Dominus  Rex  verf.  Pattlc.     Ibid. 


w^t  a  cottage  f  k^  H  E  defendant  being  owner  of  feveral  houfes  in  St.  Caths- 
tutc  3"  Elix,^'  A  riniSf  let  the  rooms  out  to  feveral  families :  and  for  thii 
#.  7.  (I)     '      was  indided  on  the  ftatute  about  ii^nates ;  but  the  Cliief  Juftlcc 


(0  See  this  flat,  repealed  15  Ceo.  3.  r.  32. 


ruled 
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ruled  It  not  a  cafe  within  the  ftatute,  for  the  houfc  was  not  a 

"cottagCj  and  all  the  new  buildings  about  town  would  be  liable  to 

th^  fame  profccution,  there  not  being  four  acr«s  laid  to  any  of  ^«  ^^^  "  *« 

them:  and  he  held  further,  that  the  provifo  in  the  ftatute  for  J^^Xy^i^' 

market  towns  woidd  take  in  this  cafe;  for  in  this  refped,  as  far  part  of  a  market 

as  the  houfes  arc  contiguous  W^^ping  is  part  of  the  town.   •  T^\f  f'r^' 

feftt,  held  (b  of 

Campion  verf.  Nicholas*    Ibid. 

TH  E  cargo  of  the  (hip  was  loft  by  the  capture  of  a  Swedijb  The  admiralty 
privateer,  who  carried  her  into  Gotteniurgh :  the  mafter  ^^^fof  wagei 
*ftaid  there  three  months,  to  refit  the  Ihip,   and  take  in  new  feded  by  a  fpcUl 
Jading ;  and  to  prevent  the  feamen  from  going  away,  he  agreed  agreement, 
to  pay  them  fo  much  per  month  whilft  they  ftaid  there :  and  in 
an  a^ion  for  this,  the  mafter  would  have  difcharged  himfelf,  on 
the  rule  Aat  freight  is  the  mother  of  wages,  and  that  none  are 
«ver  paid  while  the  ihip  is  lading  and  unlading ;  which  the  Chief      r   .^g  ^ 
Juftice  agreed  to  be  die  general  do£irine :  but    he  held  it  not 
fufiicient  to  contronl  a  fpecial  agree^nent,  aS  there  was  in  this 
cafe,  and  where  too  there  was  fo  long  a  ftay  at  Gattenburgh{i). 


(i)  KidifateiV.HkUf  I  Tirm  aa  hoflage  was  held  binding  on 

'R^.  73.     Where  a  fliip  being  the  owners*  although  they   had 

taken,  a  proatie  to  pay  monthly  abandoned  the  ihip  and  cargo. 

wages  to  one  of  the  Jailors  by  the  Bul/gr  J.  C9ntra» 
csptain  to  indace  him  to  become 

Teflimakcr  verf.  Hundred  de  Edmington  in  com*  Middlefcx.     ^S^^"*"**-^ 
At  Nifi  Prius  coram  King  C.  J*  de  C,  B. 

THE  plaintiff  lived  a  mile  from  the  church,   and  going  if  party  is  rob- 
thither  with  his  lady  in  his  coach  upon  a  Sunday,  was  ***?  **■  *  k'*^^ 
robbed ;  and  brought  his  aclion  againft  the  hundred,  and  reco-  Se°hund«d7t  * 
vcrcd ;  for  the  ftatute  extends  only  to  the  cafe  of  travelling :  but  liable, 
the  Chief  Juftice  faid,  if  they  had  been  goine  to  make  vifits,  it  ^'  ^'  ^^",* 
might  have  been  ctherwife  (i).      ^  ^  jCL^  Z*^  ^*>*«^^  /i^    ^*^'     ^  **  * 

(i)  This  cafe  arofe  upon  the  the  robbery,  ^c.  and  b^ing 
conllru£lion  of  29  C«r.  2.  e.  7.  afterwards  moved  in  C.  B,  the 
-whichenads,  that  if  any  travelling  other  Judges  agreed  in  opinion 
on  the  Lord's  day  be  robbed,  the  with  thcChief  Jullice.  Com,  34.0. 
hundred  (hall  not  be  charged  for 

Vol.  I.  F  f 
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On  a  coQtn^fc 
forelock,  the 
partf  who  has 
(he  dafference  U 
his  hands  is  ic- 
ccifer  of  fi> 
much  to  the 
other*!   ufe. 
S«l.Caf.£Tid. 


Dutch  vnf*  Warren. 

At  Giuldhall,  coram  Pratt^  C  J. 

GA  S  E  for  money  had  and  received  to  the  plamtiflTs  ufct 
The  cafe  was,  the  plaintiff  paid  monef  on  a  promife  td 
transfer  ftock  at  a  future  day^  which  not  being  done  me  plaintiff 
brought  this  aAion.  At  the  trial  the  doubt  was,  whedier  the 
plaintiff  had  brought  a  proper  a&ion,  becauie  at  the  time  this 
money  was  paid,  the  plaintiff  never  intended  to  have  it  again  *i 
and  the  promife  to  transfer  the  ftock  wasr  a  fufficient  confideratioR 
for  his  parting  with  the  money.  The  Chief  Juftice  dire£hd|  the 
court  (hould  be  moved  \  and  f h«y  wer«  all  of  opinion,  that  ditf 
tSCxon  was  well  brought ;  not  for  the  whole  nfoney  paid^  but  the 
damages  in  not  transferring  the  ftock  at  that  timCf  which  was  2 
lofs  to  the  plaintiff,  and  an  adtfantage  to  the  defendant,  who  vas 
receiver  of  the  difierence  nx>ncy  to  the  ufe  of  the  pbintiff  ( i ). 


(1)  See  this  cafe  more  accu- 
rately reported  by  Lord  MoHsfield 
C.  J.  2  Burr.  101  u  The 
tBiWtiffit  money  bad  and  received  is 
governed  entirely  by  principles  of 
'equity,  both  in  its  form  and y«^- 
Jlancc.  By  its  form  the  plain- 
tiff enjoys  the  advantage  of  be- 
ing relieved  from  the  neceiTity 
of  dating  tht  r«ecial  circ  urn  dan- 
ces npon  which  his  claim  is 
found^.  B  at  the  court  takes  care 
that  this  generality  of  the  count 
ihall  never  be  turned  to  the  pre- 
judice of  the  defendant.  It  will 
not  lie  therefore  where  it  would 
throw  the  burthen  of  fpecial  plead- 
ing from  the  plaintiff  upon  the 
defendant,  or  where  it  wouid  fub- 
jed  him  to  unceruinty  as  to  the 
jpoint  to  which  be  ihould  direA 
his  defence;  or  where  it  would 
trench  uaon  ellablilhed  forms,  or 
othervife  produce  inconvenience 
upon  principles  of  l^al  policy. 
Thus  ic  will  not  lie  where  a  right 
of  common  mull  be  tried  by  it. 
Ltfitkn  V.  Hoo^^ert  Crw/.  4 1 4.  or 
the  warranty  of  an  horie,  Ptwer 
V.  HtlU^  ib.  i{i8.  Or  the  rights 
I 


of  a  thhd  perfoR  to  a  quit  rent. 
Stidler  V.  E'vmms^  4  Bmrr^  1984. 
BulL  L.  J\r.  /».  1 33.  or  to  the  ufe. 
^taplefield  V.  Trwd^  Trim,  2J  Geo. 
2.  rot.  Lee.  C.J.  BmJLL.K.P. 
But  the  courts  have  gone  further, 
for  even  where  the  plaintiff 
would,  in  general^  be  entitled  to 
recover  his  demand  upon  that 
count,  yet  he  (hall  not  be  per- 
mitted to  do  fo  if  the  defesdatK 
is  warranted  in  conceiviog  tkac 
he  came  to  trial  upon  another 
ground,  and  the  former  has  not 
given  notice  that  he  meant  to  reljr 
upon  it.  Jn  Mortimer  v.  5/n-«j, 
Ciwf,  807.  Lonj^champ  V.  Kamj, 
D-mg.  13JJ.  Titter  J  V.  Barret,  i 
Term  Rrp.xi^*  'J  he  svbstakcs 
and  principle  of  the  adion  i».  that 
the  defenuant  having  received  i 
fum  of  money  belonging  to  iHe 
pUuitiff,  which  he  ought,  by  the 
ties  of  juHice  and  equity,  to  ro» 
fund,  if  he  has  not  madeaQCX* 
prefs  promife  to  the  purpofe,  the 
law  iHiplies  one  from  him  to 
do  fo.  The  coniideratioB  sfon 
which  thii  promt/e  is  implied  SuA 
either  be  money  actually  ^ 
celrciii 
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te!ved>  or  /bmetliiog  wliicb  has  been  con- 
verted by  the  defendant  into  money, 
lifigbtin^ak  V.  Dcvi/me^  5  Burr,  2582, 
a  Black,  Rep.  684.  S.  C  Ifrael  v.  Doug^ 
lafsy  2  //l  Black.  239.  L^rrjr  v,  Gopdejhn, 
4  7>rOT  ^(?/.  687.  and  fee  the  diftindtion 
taken  /^.  between  that  cafe  and  Long-' 
champ  V.  Ktmyj  DougL  23.  per  Lord  /Ttrxr- 
jroff  Ch«  J.  To  this  confideration  the 
plaintiffmuft  make  oat  an  equitable  title. 
He  cannot  therefore  recover  more  than 
the  fum  he  has  paid,  and  he  (hall  obtain 
only  the  diiference  between  the  whole,  and 
fuch  part  of  it  as  the  defendant  is  entitled 
in  coofcience  to  retain.  Per  Loi'd  Maup^ 
Jiild^  2  Burr.  loi  I .  Dale  v.  Sollet,  4  Barr. 
2133.  Neither  can  he  recover  an  exor- 
bitant or  unj  uft.  demand  nnder  it.  Plumi 
V.  Carter,  Cowp,  1 16.  Jeflon  v.  Brookes, 
ib.  723.  Stotefiury  v.  Smith,  2  Burr.  924. 
The  defendant  has  received  this  confider- 
ation in  one  of  the  tmreb  following 
ways.  FIRST,  without  any  agreement  he- 
tiveen  him  and  the  plaintiff  to  dofomething 
in  return  for  it.  Under  this  head  the  fol* 
lowing  cafes  in  which  this  adlion  has  been 
held  to  lie  may  be  arranged.  Where  it 
is  brought  to  recover  back  money  received 
by  virtue  of  the  judgment  of  an  inferior 
conrt,  which  has  no  power  to  hear  the 
equitable  defence  of  the  payer.  Mofes  ▼. 
MacferLut,  2  Burr,  1 005.  Or  in  confe- 
qnence  of  fraud  or  impofition,  ih,  1012. 
Thomas  y,  fThip,  BuU.N.  P,  130,  Sel. 
Caf.ofEvi,  21.  Burroughs,  Skinner^  5 
Ptfrr.  2639.  Or  through  miitake,  Tomkins 
V.  Bemet,  1  Salk.  zz.  Farmery,  Arundell,z 
Black.  Rep,  824.  Bullcr  v.  Harrifon,  Cowp, 
565.  Bize  V.  DickafoHy  I  Term  Rep,  285. 
Or  in  parfuance  of  a  void  authority. 
Whether  judicial  or  otherwife.  Sir  R, 
Newdigaie  v.  Davy^  I  Ld.  Raym,  742. 
Hall  y,  Campbell^  Cowp.  204.  Steven/on  v. 
Mortimer^  ib,  805.  Kitchen  et  aP  afiignees 
V.  Campbell,  Bull,  L.N.P.X^l.  3  ITtlf. 
304.  2  Black,  Rep,  827.  S.  C,  Felt  ham 
V.  Terry.  B.  R.  E.  l^  Geo,  t.  Bull.  L,* 
N.  P.  131.  Cowp,  41 9.  5.  C.  Clarkf  v. 
Shee,  Cowp.  197.  Robinjhn  V.  Eaton,  i 
Term  Rep.  59.  King  v.  Leith,  zTetm 
Rfp,  I4I.  Ants  y,^  Stukely^  2  Mod. 
260.  Hon.vard  v.  H^'^oody  2  Show.  23. 
Haffer  v.  IVallis,  1  Salk.zZ,  1 1  Mod,  147/ 
S,  C,  Hunter  v.  Potts.  4  Term  Rep,  182. 
Vol.!.  .  *f 


Sill  y,  fTorfimck,  i  H,  Slack.  665.  Sid 
vide  Mead  v.  Death,  I  Ld.  Raym,  yj^t» 
Or  by  extortion  or  oppreflion.  jffiley  v. 
Reynolds^  poft,  915.  Irving  v.  JVilfon,  4 
TermRep,  487.  OR  SECONDLY,  ^^ 
has  received  it  in  confeqaence  of  an  agrees 
ment  to  do  fometbing  illegal,  or  contrary  to 
the  policy  of  a  particular  law  :  Bnt  here  this 
diftindion  is  to  be  taken ;  that  though  it 
if  in  genera!  neceiTary  that  the  plaintiff  to 
entitle  himfelf  to  fncceed,  fhonld  make 
but  a  pure  and  equitable  title,  and  not- 
with (landing  there  is  in  all  thefe  caiei  a 
degree  of  delinquency  on  the  fide  of  the 
payer,  yet  where  either  from  principles 
of  policy  to  prevent  the  commiflion  of 
crimes,  or  the  evafion  of  a  ftatute ;  or 
where*  from  the  fit  nation  of  the  parties, 
the  law  confideri  the  plaintiff  as  liable 
to  oppreiCon,  and  has  made  the  agree* 
ment  void  for  his  proteAion,  there  he 
may  recover.  Thus  money  given  by  a 
prifoner  to  be  diftribnted  in  bribes  for 
his  acquittal,  may  be  recovered,  though 
didributed.  ffllkinjba  v.  Kitchin,  i  Lord  ^ 
Raym,  89.  Per  LordThurlow  C.  in  iV>. 
wlley.  ff^lkinfin,  I  Bto,  Chan.  Ca.  547. 
So  if  given  to  fign 'a  bankrupt's  certifi- 
cate, whether  given  by  himfelf,  a  relation 
or  friend.  Jones  y.  Bar kley,  Doug.  6g^, 
n.  [3]  Smith  v.  Bromley^  ib,  696.  Cock* 
Jbott  V.  Bemut,  2  Term  Rep*  76^.  Nerot 
V,  Wallace,  3  Term  Rep.  17.  So  if  paid 
for  an  infurance  in  the  lottery,  Jaques  v. 
Golightly,  2  Black.  Rep,  1073.  Clark  v. 
Shie,  Cowp.  197.  Browning  v.  Moirism 
ib.  790.  Japus  y.  Witby,  H,  Black.  Rep. 
6  J.  But  on  the  other  hand  where  the  law 
confiders  the  contrading  parties  as  equal 
delinquents,  or  that  it  is  contrary  to  the 
principle  of  policy  already  dated,  that 
the  payer  (hall  receive  back  his  money, 
then  he  fiiall  not  be  permitted  to  recover. 
The  defendant  therefore  keeps  the  mo- 
ney, not  becaufe  he  is  in  titled  in  confci* 
ence  to  retain,  but  becaufp  the  plaintiff 
cannot  make  outa  confcientious  claim  to 
recover.  Tomkins  v.  Bernet,  Salk.  zz» 
Browning  v.  Morris,  ut  fupra.  Webb  v. 
Bijhop  cor.  Reynolds  C,  B.  Bull  L,  N. 
P.  132.  Lvwry  v.  Bourdieuy  Doug. 
468.  Andree  y,  Fletchir,  3  Term  Rep. 
266.     OR  THIRDLY,  He  has  received 


iz 
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iiufm  mrngf^mmi H tkJmutU^ miififf 
legale  hd  ti^bir  fnm  ih$  ikmgi  hmjing 

which  renders  tht  mgrmtumi  mmdUt^fr^m 
the  hghmh^  thepmrtj  haemu  miitUd  tvre^ 
€0ver  hie  emi/Utr^thm.  Steveg/en  ▼•  Snmufp 
3  Bmr*  1 237.  Msrtim  v*  Sitwell.  Shaw. 
fr36.  Sbavew.  ff^eU,  i  Term  Rep.  732. 
Or  elfe  theJkfendma  kfmrefrJmL  te  execmte^ 
er  hy  m  cempUte  mmJ  Je^eviJemi  inmhUitf 
H  perform^  eir  by  a  fremdadau  exicution  he 
has  ^iveu  the  plmwiijf  em  eptien  te  dif affirm 
the  ceniraSt  emi  recever  the  eenfidereuim  he 
has  paid  for  it  sm  the  fome  nomner  as  if  it 
had  never  exiftcd.  This  was  permitted 
perhaps  apoa  (he  principle  that  the 
defeodant  having,  by  hit  frand,  (hewn 
that  be  had  originaliy  no  intention  of 
entering  into  a  fair  agreementf  it  would 
be  extremely  hard  not  to  give  the  plain- 
tiff* a  right  to  annul  or  confirm  it,  aa 
ihoald  appear  to  him  moft  for  his  own 
convenience.  Fide  Dutch  v.  IVearren^fupra. 
Annm. pofi,  407.  Asen.  Bull.  L.N.  P.  I31. 
Sel.  Caf.  efEvid»  69, 70.  Tewers  w»  Barret^ 
t  Term  Rep.  133.  fiut  then  the  contradi 
mull  be  totally  refcinded,  and  appear  un- 
executed in  every  part  at  the  time  of 
bringing  the  adtion  ;  fince  otherwife,  the 
contra^  is  affirmed  by  the  plaintiff's 


having  received  ptrt  of  that  eqoiralficc 
for  whichhe  paid  his  cosifideratioD,  and 
it  is  then  lednced  to  a  mere  qnetion  of 
damages  proportionate  to  the  extent  to 
which  it  remains  unperfarmed.  Fide  WeH^ 
M  V.  Dewmt.  Deng.  23.  and  fee  the  dif« 
tindions  taken  in  Trwers  v«  Barret^  »t 
frprMp  and  in  Fielder  v.  Storking  i  H, 
Blaei.  19.  As  the  pluntiff  mnft  make 
out  an  eqnit^le  title  to  recover,  fo  the 
defendant  may  repel  it  by  any  circum* 
ftances  which  will,  in  equity,  conftitnte 
a  defence.  As  that  he  is  in  titled  to  re- 
tain it  in  confcienc6,  though  he  could 
not  recover  it  in  law.  See  the  inftancei 
put  in  Mc/es  v.  MacfetUny  2  Burr,  loi  z* 
Farmer  v.  ArmdeU^  2  Blaik.  Rep.  %t^ 
Muni  V.  Stokes,  4  Term  Rep.  561.  So 
alfo  if  he  has  received  it  in  right  of  a 
third  peribn  to  whom  he  has  paid  it  OTcr» 
not  having  had  notice  of  the  plaintiff's 
equity.  Pend.  v.  Underumdy  2  Ld.  Rnynu 
1210.  Jacobs  V.  AUen^  Sedk.  27.  contra. 
Sadler  v.  Evans^  4  Bmr.  1^%^  Whii^ 
bread  v.  BroobfianJt,  Cirxp.  69.  HeMv. 
CampbdU  ih.  205.  StrattoM  v.  Rafial^  2 
Term  Rep.  366.  Ca/ton  v.  Thnrland^  5 
Term  Rep.  405.  Allen  v.  Dnndar»  3  Term 
Rep.  125.  See  alfo  Hajcr  v.  I^WZu,  Salt. 
2S.     ilujejf  V.  Fidalg  12  Mod.  324. 


Wher:  bail  are 
tbli^jcd  co-give 
evidence  aad 
where  not. 


HawUns  verfus  Perkins* 
Jt  Guildhall  coram  Pratt  C  J. 

CASE  upon  a  note.  The  plaintiff  called  one  of  the  dc-i 
fendaiu's  bail  to  prove  the  handj  and  whether  he  was 
bound  to  give  evidence  was  the  queftion.  The  Chief  Juftice 
faid,  if  he  was  a  fubfcribing  witnefs,  he  would  oblige  him  (i) 
but  othcrwire  he  would  leave  him  to  his  liberty. 


( 1 )  S.  P.  In  the  cafe  of  an  attorney  for  the  defendant.    Doe  v. 

AndifX^,   Cvicp.  84.5. 


C407  J 


Anonymous. 
Coram  King  C.  J.  at  Guildhall. 


Where  money  is 

^aia,  and  t^c  «     iv  r  •  i 

thing  coniM^acd     A  JMjn  paid  money  on  a  contraft  for  the  old  (lock  of  a  com- 
for  noiociivrr-     T\  p.iJiy,  and  the  party  iravc  him  fo  many  fharcs  in  the  addi- 
tional! ftock.     Upon  tills  tJie  other  brings  his  action  for  the  mo- 


fdy  It  is  monry 
rrcciYcdtoius 


IKk 


»cy, 
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ney,.  as  fo  much  money  had  and  received  to  his  ufe.  And  the 
Chief  Jttdice  held,  it  well  lay,  becaufe  the  thing  contraQed  for 
was  not  delivered  :  he  faid  it  would  have  been  otherwife,  if  the 
thing  contradled  for  had  been  delivered,  though  to  a  lefs  va* 
lue(i). 


( I )  ridt  Dutch  v.  fTarreny  amti  406.  Tvwert  v.  Btarretj  1  Term  Rgp.  i  35. 


Anonymous.    In  Cane. 


Makes 


his  will,  and  devifes  300/.  to  his  daughter,  pro-  Marnj|epmrt!aa 
-^^*   vidcd  (he  married  with  the  con  Tent  of  her  mother,  other-  J^" uT*^^"  *^  * 
wife  only  200  /.  After  this  in  his  own  life  he  marries  her  and 
gjv^  200/.  with  her.    And  this  was  held  a  revocation  of  the 
devife,  fo  as  to  deprive  her  of  the  odier  100  /.  (i  )• 


(1)  Fid$  SiotiPM  V.  ScHtmt,  amti  235.  and  the  cafes  cited  in  the  note. 

Rex  verf»  Major'  et  Jurat'  de  Dover# 

TTfANDAMUS  tejle  14th  of  November^  returnable  28th,  Howmtny  dayi/^r^cW/ 
•*'^  was  moved  to  be  fuperfcded,  for  want  of  fifteen  days  be-  ^*^etw«en^c 
tween  the  teJle  and  return :  upon  this  the  pra^ice  was  inquired  r^e  ud  return 
into,  and  agreed  to  be,  and  fettled  accordingly,  that  where  the  ji?  ^Jj^***** 
party  lives  forty  miles  from  London^  there  muft  be  fourteen  days,  ^^^^^  botSe' 
otherwife  only  eight  days,  and  that  one  is  to  be  taken  inclufive  rule  of  that  caft 
and  the  other  exclufive;  fo  that  a  writ  tefte  14th  may  be  return-  ^»f»duced, 

,---,  *  ^-»/  mid  It  appeared 

able  the  2  8  th.  to  be  fourteen 

and  no;  fifteen, 
as  expreifed  In  tbe  report*  It  bad  indeed  tke  words  ad  mmii,  but  yet  hild,  one  ibould  be  Inclufive  and 
the  other  esdnfivc* 


Williams  verf*  Fowler. 
Mich.  6  Geo.  rot.  113. 


ERROR  of  a  judgment  in  C.  B.  in  an   a&ion  upon  the  Pleahyanadmi- 
cafe  againft  the  defendant  as  adminiftrator  of  7.  S.  for  "^JSS'e^J;;! 
work  and  labour  done  in  the  inteftate's  time :  the  defendant  debted  to  jt^fir 

lo%dtfiIdanddt' 
livindp  who  impleaded  him  h  a  flea  •/  4iht  fir  mmy  lentf  and  obtained  judf menty  and  that  he 
hath  not  aflets  v//r«,  U  weU  enough  |  for  he  need  not  have  fet  forth  the  confidciationof  the  jod^ent; 
aod  if  it  were  an  enoneoiis  judfflient,  ftill  it  would  he  a  hir,  Ibr  ill  that  the  court  has  to  look  td  is, 
tharitianot  frandulcBU 

F  f  3  pleads, 
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^foASf  that  the  inteftate  in  his  life  was  indebted  to  ^.  J?,  in  21  ^ 
for  goods  fold  and  delivered,  and  negleding  to  pay  in  his  life^ 
the  faid  jf*  B.  Micbaelmas  c  Geo.  impleaded  the  defendant  as 
adminiftratorui/ibfy/p  dMiifuper  tnutuat^  ialiterqtse  proceffumjidt^ 
that  judgment  was  given  for  the  plaintiff.  Then  he  pleads 
another  judgment  for  a  debt  of  the  fame  ns^ture^  and  recovered  in 
the  fame  manner ;  and  a  third  which  was  for  money  lent ;  and  a 
fourth  like  the  two  iirft.  Then  he  avers  that  all  tfaefe  were  he 
good  and  juft  debts,  and  that  he  has  adminiftred  all  the  goods  ta 
1 00  s.  which  are  liable  to  thefe  judgments*  And  hath  not  oflets 
%Jtra». 

Detnurrer  inde  tt  jut  pro  defendente^  after  two  folemn  argu- 
ments in  C.  B.  ubi  intratur^  HiL  5  Geo^  rot.  1587.  ai^l  error 
brought  in  this  courts 

Reeve  pro  quet^m  Tlipugh  die  debts  are  averred  to  be  true,  yet 
being  recovered  in  improper  afiionSf  they  can  be  no  bar  to  us. 
The  debts  are  ftill  fubfifting  as  debts  upon  limple  contradl,  and 
jp  are  not  pleadable  to  us.  The  adminiftrator  if  he  fiiould  be  fued 
in  an  ajfiion  for  goods  (old  and  delivered,  could  never  plead 
thefe  judgments  (which  are  in  a&ions  of  debt)  in  bar.  In  i 
fW.  198.  affi{m^  againft  an  executor,  he  pleads  four  judg- 
ments,  one  whereof  was  ia  an  a6iion  of  debt  for  a  principal  fum 
and  intereft  borrowed  by  the  teftator  ^  an^  on  d^m^trer  it  was 
adjudged  for  the  plaintiff',  becaufe  no  a£bion  of  debt  lay  for  in- 
tereft: and  though  the  defendant  had  not  taken  advantage  of  it 
f)y  plea,  it  was  faid  no  admiflionf  of  his  could  prejudice  the  other 
creditors.  In  the  prefent  cafe,  if  the  defendant  bad  made  a  pro- 
per defence^  the  plaintifl^  could  never  have  recovered  intfaofe 
aAions* 

Wearg  contra*  That  phrafe  placiium  debitifur  mutunf^  is  not 
confined  to  money  \^sil  only,  ^^.placHum  dehiti  generally  is ;  fo^ 
that  is  the  known  dcfcription  of  an  a£bion  of  debt,  but  this  is  not. 
\Vlien  I  deliver  goods  and  am  not  paid,  I  may  properly  be  faid 
to  be  a  lender  of  the  money  which  I  truft.  Suppofe  the  feller 
lends  the  buyer  the  money*  with  one  hand,  and  receives  it  witl| 
^e  other ;  furely  that  will  not  deprive  him  of  his  action  for  mo- 
ney lent.  It  may  be  there  were  in  the  declaratbns  proper  counts 
9dded  to  reach  thefe  demands. 

A  Wc  ante  23a.  But  if  nmtttaf  be  inconCfient,  you  will  rcjeft  it»  as  you  do  an 
inconnftent/£/7ci  under  ^fciiicet*  In  tliis  cafe  we  have  done  more 
than  we  needed^  for  there  was  no  occafion  to  aver  the  recovery 
pro  vero  et  jufio  dcbiip\  "or  even  to  have  fhcwn  how  it  accrued* 
^  I^ev^  2oa«    Lutvf^'^x*    The  plaintiff  might  have  repKed, 

ibera 
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there  mti  nothing  due,  and  wis  not  driven  to  his  demurrer* 
yones  Sir  William  9I9  92.  The  cafe  in  Vent*  is  not  at  all  appli* 
cable,  for  there  was  no  debt  which  would  be  a  lien  upon  the  exe* 
cutor,  but  here  there  is  a  real  debt. 

One  of  thefe  judgments  is  out  of  the  exception,  the  debt  being 
for  money  leni,  and  properly  recovered,  and  that  covers  all  the 
aflets,  and  deftroys  the  plaintiff's  a£tion ;  for  he  muft  avoid  fo 
many  of  the  judgments,  as  that  it  will  appear  there  are  aflets^ 
according  to  the  cafe  of  Dee  v.  Edgecemb  in  Vaugb.  But  here  ac« 
cording  to  his  own  reckoning  he  has  avoided  but  three,  and  the 
fourth,  which  is  for  more  than  the  aflets,  remains  unimpeachcd* 

It  was  argued  a  fecond  time  by  Serjeant  Comyns  for  die  plain* 

tiff,  and  Serjeant  J£//rr  £Dr  the  defendant. 

Serjeant  Convfns.  On  a  fpecial^/xv  adminiflravit  (as  th!t  is)  the 
executor  muft  bar  us  by  good  judgments,  and  not  by  fuch  as  are 
erroneous.  8  £b.  133.  3  Lev,  i^x.  9  Co.  108,  no.  K 
Salt.  312.  Indeed  it  is  otherwife  in  cafes  where  the  adminiftrator 
might  have  pUaded  it  in  abatement,  but  this  is  not  a  matter 
avoidable  by  plea,  it  appearing  upon  the  face  of  the  record.  An 
adion  of  debt  it  is  true  vnll  he  upon  an  executory  promlfei  but 
then  the  party  muft  declare  according  to  the  truth. 

• 

Suppofe  in  an  adion  for  money  lent  the  parties  had  gone  ta 
fffue,  and  on  the  trial  it  had  appeared,  that  the  fame  demand  waa 
die  price  of  goods  fold  and  delivered,  no  doubt  but  in  that  cafd^ 
the  plaintiff  would  have  been  nonfuit :  and  here  it  will  be  the 
fame  thing,  fince  that  which  would  have  turned  bixp  round  upon 
the  evidence,  appears  now  upon  ^  record* 

There  may  be  a  great  deal  of  fraud  in  allowing  this  practice, 
for  thefe  judgments  are  entered  up  immediately,  pendente  lite  of 
another  perfbn^  when  if  they  were  to  go  on  in  the  ordinary  way 
by  writ  of  inquiry,  that  other  perfon  perhaps  might  have  got 
judgment  firft.  And  if  thefe  judgments  are  erroneous,  then  the 
executor  has  the  benefit  of  them  in  covering  fo  much  aiiets,  and 
may  get  rid  of  tliem  afterwards,  when  he  hasfervedhis  turn* 

Serjeant  Miller  contra.  This  is  at  moft  but  an  improper  aAion* 
9nd  the  whole  record  not  being  fet  fofth,  you  will  imend  there 
was  another  count  proper  to  take  in  the  demand.  In  thefe  cafes 
the  true  point  is,  whether  there  be  a  juft  debt  or  not.  Lutw.  662* 
I  Sid.  230.  1  Keh.  808.  Faugi.  04.  I  Sid.  333.  An  erro- 
neous judgment  is  pleadable,  tillreverfed.    Cro.EU/^'ji.    Sir 
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C.  y.  Both  fides  haye  gone  upon  beggiiig  a  queftion^  for 
which  I  think  there  is  no  foundation ;  which  i$,  that  thefe  judg- 
ments are  erroneous.     For  confider,  though  the  recital  of  them 
189  that  the  defendant  was  indebted  ^r  goods,  and  impleaded  in 
a  mutuatus,  yet  that  is  more  than  will  appear  upon  the  record  of 
thofe  judgments,  which  are  only  common  mutmatus*j.    The  moft 
that  the  fpecial  fetting  them  out  amounts  to  is»  to  fliew  there  was 
a  precedent  debt^  and  that  the  judgments  were  not  fraudulent; 
and  this  is  more  than  the  pleader  needed  have  dc  ne,  for  he  might 
have  relied  upon  it^  that  there  were  fuch  judgments  without 
ihewing  the  confideration  of  them,  tlie  want  of  which  ihould 
come  of  the  other  fide,  and  be  taken  advantage  of  in  aniflae  upos 
the  fraud.   Here  the  executor  has  done  more  than  he  was  obliged 
to  do ;  he  has  (hewn  that  there  were  fuch  judgments,  and  left  70a 
fliould  think  thefe  were  demands  fee  up  on  purpofe  to  cover  die 
afrets»  he  tells  you  further  that  there  was  a  fair  and  honeft  debt 
recovered  by  them.     I  think  the  judgment  ought  to  be  affirmed. 
To  which  Powys  and  Forte/cue  Juftices  agreed.     Et per  Eyre]. 
There  is  no  inconvenience  in  letting  executors  confefs  judgments, 
for  if  there  be  a  precedent  debt,  all  is  fair ;  if  none,  the  party 
will  have  them  upon  the  fraud.    I  tliink  this  a  good  judgment ; 
though  if  it  were  erroneous^  it  might  be  a  bar,  for  all  we  have  10 
look  to  is  to  fee  it  is  not  fraudulent.     Where  mtereft  is  damages, 
debt  will  not  lie,  but  it  is  otherwife  where  a  ftated  inteitft  is  fixed 
at  a  ftated  rate.    The  ji^gment  of  C.  B%  was  affirmed. 
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Sir  John  Pratt,  Knt.  LordChttfJuJiice. 

Sir  Littleton  Powys,  Knt.  ^ 

Sir  Robert  Eyre,  Knt.  \jujlices. 

Sir  John  Fortcfcue  Aland,  Knt.     ^ 

Sir  Robert  Raymond,  Knt.  Attorney  General. 

Sir  Philip  Yorke,  Knt.  Solicitor  General. 

Dominus  Rex  verf.  Inhabitantes  de  Bichain. 

TH  E  feffions  fctting  out  the  iz{k  fpecially,  adjudge  the  fet-  ixeoitiag  the 
tlement  of  a  poor  perfon  to  be  at  Blcham^  becaufe  when  he  office  of  cou 
lived  in  that  parifli  he  executed  the  ofEcc  of  collcaor  of  the  duties  ^^^fS!Zn^H^' 
gifen  bj  the  6  CfH*  7  J^.  3.  r.  6.  on  births  and  burials.  and  bttriais» 

gives  a  (btdc- 

Serjeant  Darnall  moved  to  quafh  it,  becaufe  this  was  not  a  portgfg,  -^^ 
pariih  office,  and  it  would  be  giving  the  commifiioners  (who  are  Foley  133. 
to  appoint  the  coUedors)  a  power  to  bring  what  charge  they  ^^"  *»y  Conft, 
would  upon  the  parilh :  befides,  it  was  not  ftated  in  the  order,  pi.^02*  j^  c. 
that  this  was  an  annual  office,  as  it  mud  be  to  give  a  fectlement 
within  the  exprcfs  words  of  3  ^  4  ^.  i^  Af.  r.  11. 

Reeve  contra^  cited  the  cafe,  HjU  9  Ann.  between  theparijbes  of  m  ^  Seff.  C«. 
S/-  Mar^  and  S/.  Lawrence  in  Readings  *  where  it  was  held  that  p.  »•  No.  a. 
the  execution  of  the  office  of  warden  over  all  the  pariffics  in  the  ^*^°^^*";  ***** 
town  oi  Reading  (which  office  was  in  the  nature  of  that  of  a  tith-  Fortcic.  310." 
ingman)  gave  him  a  fettlemcnt  in  that  parifli  wh';re  he  lived, 

Bt 
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Et  per  curiam^  The  rcafon  why  the  executing  offices  gires  1 
fettlcment  without  notice  is^  becaufe  of  the  notoriety  of  the  thing, 
of  which  the  Parliament  thought  it  impoflible  but  the  paiifli 
ihould  have  notice  :  can  any  thing  be  more  notorious  than  this, 
which  is  to  colledl  a  duty  from  houfe  tohoufe  ?  We  cannot  fnp- 
pofe  a  fraud  in  the  commilTioners,  that  they  would  appoint  aper- 
fon  of  no  fubftance  to  be  coUedor,  only  to  bring  a  charge  upon 
It  need  not  be  a  the  parifli.     It  needs  not  be  a  parifli  office,  but  a  publick  annual 
f^nfi*  ^^^^  office  in  the  parifli  ( i).  And  as  to  its  not  being  faid  tliat  this  man 
Zlai!t^vu'tJ^  executed  it  for  a  year,  we  muft  take  it  he  did  fo,  becaufe  it  ap- 
pears on  looking  into  the  ftatute  that  the  power  given  the  com- 
miffioners  is  to  appoint  a  perfon  who  (hall  be  co))e^or  of  the  du- 
ties for  a  year,  and  then  give  in  hb  accounts.    It  has  been  held 
a  fettlement  in  the  cafe  of  the  landrta^^  (a)|  apd  why  not  in  this  ? 
The  order  was  confirmed. 


(i)  This  exception  in  3  &  h  extends  not  throogh  the  whole 

4  fnii.  ^  Mar.  r.  II.  /e^,  6.  of  it.     lUx  v.  Fitfhwarfb,   Bmr. 

has  always  been  conftrued  liberal-  S,  C.  240.    So  likewife  if  it  ex- 

Jy,  as  being  an  enabling  claufe.  tends    beyond    it.      Rtx  v.  St. 

It  has  been  held  to  extend  there-  Maurice  in  Wluthtfier^  Bmr,  S.  C. 

iore  to  any    publick    office    or  27.    B^tt  fy  C«nji^  285.  fi,  296. 

charge  in  which  the  intereft  of  the  S,  C.     Rex  v«  Uvirfmi^  3  Term 

holder  is  for  a  longer  term  than  a  Ref.  I  iS. 

year.  Gat  ton  v.Miitvicb^  Fort.  239.  (2)  Rex  v.  Hammuut^  2  Buttf 

So  alfo  to  one  which  may  be  exe«  Coajif  283.  pL  z^i. 


c 


utcd  in  pare  of  a  parifiiy  though 


Shepherd  vaf,  Shortliofe. 
Mich.  7  Geo.  rot.  83. 


>l^^**^ 


^ric2^  ittVpi^Sirchc  /^  A S E  bv  tlic  cxccutors  of  thc  affignee  of  commiflioncrs  of 


iMl,  the  I 


c 


tor  mly  itc. ''itr  V^  bankrupt  for  goods  fold  and  delivered  by  the  bankrupt :  the 


!  an  ^xcmpiiii- 


ilctcndant  prays  oyer  of  the  letters  teftamentary,  which  ?re  fct 
c4Qoiioiit.  j^m^  jjjj^j  j^g^  demurs.  And  Strange  for  the  defendant  objc^ledi 
tliat  the  declaration  was  of  Trinity  tcrrn,  when  ^he  e^teputor  (ays 
that  he  brings  into  court  the  letters  teflamenlaryy  by  which,  fays 
he;,  fatis  liquet  to  the  court  that  I  am  executor  qf  the  w^ll,  et  inde 
htihrc  execution^  ^c.  Whereas  upon  oyer  it  appears  that  the  inftru* 
nicnt  proiluced  under  fcal  of  the  ordinary  does  not  bear  date  till 
Ksvember  follOM'ing,  fo  die  objcftion  is,  that  tlie  executor  de- 
clares'before  probate,  contrary  to  all  the  cafes,  where  it  is  hcH 
tlut  t^iough  lie  may  commence  an  adlion,  yet  he  cannot  declare 
in  it  Gqlfore  probuic* 

To 
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To  date  tlie  objeAion  fairly,  I  do  admit,  that  the  letters  of  the 
ordinary,  which  are  fet  out,  do  recite  that  13  January  1718.  the 
will  was  exhibited,  probatum  it  approbatum^  which  is  before  the 
a&ioii ;  but  this  is  not  fufficient,  for  thou|^  the  will  was  exhi- 
bited, and  though  evidence  was  given  to  fatisfy  the  judge  of  the 
execution  of  it,  yet  that  is  what  this  court  can  take  no  notice  of^ 
l^ut  only  the  act  of  the  fpiritual  court  that  commits  the  execution 
of  the  will.  9  Co.  Henjlo^s  cafe  is  exprefs,  that  the  teftament 
snuft  be  ihewn  duly  proved  under  the  feal  of  the  ordinary  \  and  in 
the  cafe  of  Chrk  v*  Oark  in  B.  R.  HiL  i  Geo.  it  was  laid  down 
by  the  prefent  I^ord  Chancellor,  who  delivered  the  refoludon  of 
the  court,  that  the  producing  literas  tejianuntarias  was  fufficient, 
becaufe  they  imported  die  will,  with  that  further  circumftance  of  [  413  ] 
its  being  under  feal  of  the  ordinary ;  for  unlefs  they  were  fo 
under  feal,  it  could  not  fails  li^utre  to  the  court,  that  he  was 
executor* 

Sid  per  Curiam  t  The  inftrument  here  produced  is  not  the  pro-  ZxempiificMisa 
bate,  but  an  exemplification  of  it ;  and  that  ihewing  there  was  a  K****  P'J^ 
probate  before  the  a^iion,  is  fufficient ;  this  is  their  conftant  way,  ^y^^ 
when  the  probate  is  loft,  for  they  never  grant  a  fecond  probate, 
only  exemplify  the  firft,  and  thofe  exempUfications  have  been  al-. 
lowed  to  be  |^en  in  evidence  ( i  )•    The  plaintiff  had  judgment. 

(i)ridiBuU.L.N.P.2s^6. 

Dominus  Rex  verf.  Buckland* 

TH  £  CQUTt  was  moved  to  deprive  one  in  cuftody  on  an  ik'  one  la  cnftoar 
comtttufiicato  capiendo  of  the  benefit  of  the  rules}  but  on  con-  on  "'f^*  f^P*  *« 
fideration  and  fearch  for  preccj|ents  they  ref ufed  to  do  it  ( 1 ) .        ^fiuf tte^cu 

(i)  B»t  one  committed  for  a    the  benefit  of  them.     Cafe  of 
contempt  in  B.  R,  fhall  not  have    handen  J^ues,  pofi.  Si;, 

Anonymous. 

TH  E  mortgagee  after  the  day  of  payment  brought  an  eje£l:-- 
ment,  and  the  court  ordered  him  to  ihew  caufe,  why  or^ 
payment  to  the  leflbr,  or  bringing  into  court,  principal,  intereft 
and  cods,  proceedings  (hould  not  be  flayed :  and  Denton^  who 
qioved  it,  faid,  it  was  done  often  in  C.  J?.  (l). 


(i)  The  praAtce  now  is  to  do    Imp.  Praa.  K.  B.   5   ed.  575. 
^  by  ff^mmons  before  a  Judge.    Felt§9  v.  JJh,  Barnes  177. 
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Dominus  Rex  verf^  Newton  et  al*. 

fttfccei  of  peace  Y%  T  the  ftatute  I  Gf.  r.  13. 5  11.  it  is  cnaacd,  that  any  tw^ 
tieniTpowerM  -D  j^fticcs  of  pcacc  may  fummon  any  perfon  to  take  the  oaths 
to  tendring  the  before  them ;  and  if  they  do  not  appear,  dien  on  oath  of  fenriog 
^lO^^^^  foch  fummons,  the  juftices  are  to  certify  the  fame  to  the  quarter 
feifions,  where  if  the  party  fo  fummoned  does  not  appear  to  take 
the  oaths,  he  (hall  (land  convi£led  of  recufancy.  The  defendants 
were  juftices  of  the  peace,  and  iffued  their  fummons  accordingly; 
but  coming  afterwards  to  underftand,  the  party  was  a  gentleman 
of  fa(hion,  and  not  fufpefied  to  be  iigainft  the  government ;  left 
a  tranfa£Hon  of  this  nature  (hould  be  an  imputation  upon  him, 
they  refufed  to  give  the  profccutor  his  oath  of  the  fervice  ot  (uch 
fummons,  that  die  matter  might  go  no  further.  And  now  upon 
motion  againft  them  for  an  information,  the  court  declared,  that 
the  juftices  had  no  difcretionary  power  to  refufe  to  put  the  a£}  in 
execution,  and  therefore  granted  an  information  againft  them. 

r  ^i^  1  Wiar  vtrf.  Smith. 

Dtfendanfs  at-  ^*T^  H  E  plaintiff *s  attorney  fent  the  iflue-book  to  the  defend- 

•f^y^^  ^    A     ant*s,  who  accepted  it  and  paid  for  it ;  but  the  plaintiff  not 

jSTo^^^cw^^P  8^'"g  o"  '°  ^^*'>  ^^  other  fide  gave  him  a  rule  to  enter  his 

lot.  iffue,  in  order  to  carry  down  the  caufe  by  provifo.    And  upon  an 

a(&davit  that  the  plaintiff's  attorney  had  miflaid  the  papers,  the 

court  ordered  the  defendant's  attorney  to  give  him  a  copy  of  the 

iffue,  the  better  to  enable  him  to  comply  with  the  rule. 


Dunfley  verj.  Weftbrowne, 

At  Guildhall  coram  Pratt  C.  J.  de  B.  R. 

Where  the  TP  R  E  S  P  A  S  S  for  beating  his  fervants,  per  quodfirvitim 
^^^Vua  -*  ''^ifi^ »  ^^  plaintiff  caUed  one  of  the  fervants  to  prove  the 
jv^m  smfitf  cafe.  I  obje£ted,  that  he  having  a  right  to  bring  an  a£lion  in  his 
the  fcryani  own  name,  it  was  in  cffcft  fwearing  for  himfclf,  and  he  muft  be 
JjE^J*  "•  under  a  bias,  bccaufc  what  he  fays  now  upon  his  oath,  may  be 
given  in  evidence  agaifift  him  in  his  own  aSion  (i ).  The  Chief 
Juftice  inclined  to  the  objedion,  fo  the  plaintiff  fet  him  aCde$ 


( 1)  Duel  V.  Harding^  ffi.  595,     I«wV  v.  F9gj  fft^  944.    Cnh  ?. 
Wortbam^  foft.  1054.  coKtru* 

and 
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•and  m  the  debate  of  it  the  Chief  Juftice  put  diis  cafe.  A  faUor  SaiiOTnowitncft 
fues  for  wages,  and  the  queftion  turns  upon  the  lofs  of  the  (hip :  ^^,  ^^  JjJ^*^,' 
no  failor  who  has  wages  due^  ihall  be  a  witnefs  as  to  the  falvage  where  thequsf* 
of  the  (hip,  bccaufc  he  is  concerned  in  the  event  of  that  quef-  j^^i  a'"f  thT* 
tion  (2).  ihip. 


(2)  Fiji  Eafi  India  Cvmfawf  v.  mitted  witnefles  ex  necejfitate.    Et 

Gofiitig,  Bull.  L.  N.  P.  289.  and  *viilg  pojt.  647.  and  L^ck  v.  Heyton^ 

a  cafe  before  Let  C.  |.  ih.  77.  Fwu  2^6^ 
as  to  where  failors  fhall  be  ad* 


Anonymous. 
Coram  Pratt  C.  J.  at  Guildhall. 

TH  £  defendant  came   to  the  plaintiff,  who  was  a  fword*  if  the  firftcon. 
cutler,  to  fell  him  a  fecond-hand   fword :  and  upon  lus  ^'^  ^'^h  war- 
warranting  it  to  be  a  filver  hilt,  the  plaintiff  ofiered  him  a  guinea  ^/^^''i^V 
and  half  for  it ;  the  defendant  refufed  to  tdke  the  money,  and  will  not  extend 
thereupon  went  to  feveral  other  fword-cuders,  but  not  meeting  ^  *  fubfctwcat 
with  any  that  would  give  fo  much  as  the  plaintiff,  he  came  back 
to  him,  and  told  him  he  fliould  have  it  for  the  price  he  offered : 
the  plaintiff  upon  that,  thinking  to  have  it  cheaper,  refufed  to 
give  the  guinea  and  half,  and  at  lad  beat  down  the  price  to  28  /• 
which  was  paid  the  defendant  for  the  fword«     Afterwards  the 
plaintiff  found  that  the  gripe  of  it  only  was  filver,  and  the  reft  of  the 
hilt  was  brafs ;  upon  which  he  brings  his  zStion  againft  the  de- 
fendant, and  declares  upon  tlie  warranty  of  the  hilt's  being  filver,     f  41  ^  1 
when  in  fa£t  it  was  brafs  :  but  not  being  able  to  prove  a  warranty     ■>  ^  ^  ^ 
upon  the  fecond  bargain,  he  was  nonfuit :  the  Chief  Juftice  be- 
ing of  opinion,  that  the  warranty  upon  the  bidding  a  guinea  and 
half  would  not  extend  to  this  fale,  which  was  a  new  and  different 
'contraQ  at  a  different  time.     Alfo  he  feemed  co  be  of  opinion, 
that  the  gripe  being  filver,  the  plaintiff  ihould  have,  declared  fpe- 
'cially  on  a  warranty  of  the  reft  of  the  hilt  only,  and  have  faid  that 
'that  part  was  brafs. 


Smith  verf.  Potter.    B.  R. 

IN  a  qui  tarn  on  5  Eliz.  for  exercifing  a  trade  without  an  ap-  Pinceedingi  in  a 
prenticefhip,  Strange  moved  to  ftay  the  proceedings,  bccaufe  J^"^  *^*^ 
the  nominal  plaintiff  had  releafed,  and  the  fa£l  was  laid  at  dm-  brought  in  ^.Jt. 
bridge^  whereas  the  jurifdiftion  of  B.  R.   is  at  laft  fettled  to  be  *n^thcftaarofo 
xcftraincd  by  the  a  i  Jac*  i.  r.  4.  to  aCtions  arifing  in  the  county  ^uj^^j?*** 

where 
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where  B.  R.  fits^  fo  that  if  tfaey  were  to  go  on  to  trial,  the  plaio* 
tiff  could  have  no  effect  of  his  fuit.  And  of  this  opinion  was  the 
courtj  and  they  nade  a  rule  that  proceedings  (hould  be  ftayed  (i  J. 


(1)  Mejfenger  T.  KAjhm^  cited  Aadr.  27,  Ktx  v.  GaU^  1  Li.  Rarm. 
393- 


Moore  verf.  Warreoi  coram  Pratt, 
Holme  verf.  Barry^  coram  Kingj 


Pratt,  1 


Guildhall. 


If  tiK  pirty  who  ^HT^  H  E  defendant  in  each  of  thefe  aAtons  at  two  of  the  clock 
^'fV?*,.*..'^**"    A     in  the  afternoon  gave  the  plaintiffs  gddlmiths  notes  in 
teaders  it  the     Payment,  which  were  tendered  the  next  mornmg  at  rnne,  when 
next  day,  it  is    the  goldfmichs  had  a  quarter  of  an  hour  before  ftopt  payment. 
"**lcmi!^!&Uf!  '^^^  ^^^^^  Juaiccs  dircaed  the  juries,  that  the  lofs  fliould  faUcra 
SouJf^i.     '*  ^^  defendants,  there  being  no  ladies  in  the  plaintiffs,  who  had 
demanded  their  money  as  foon  as  Mras  ufual  in  the  couife  of  deal- 
ing, and  tliat  the  keeping  the  notes  till  the  next  morning  could 
not  be  conftrued  a  giving  new  credit  to  the  goldfmitbs.    And 
both  juries  found  accordingly  ( i  }• 


(i)  Viitfofi.  416.  508, 550.  707.  1175.  1248, 

[  416  ]  Turner  et  al*  vtrf.  Mead  et  al'. 

Coram  Pratt,  at  Guildhall* 

And  the  com-     HT^  H  E  defendant  paid  the  plaintiffs,  who  were  the  fword- 

xnon  ufiAgs  ia        JL     blade  company,  two  goldfmiths  notes  at  three  in  the  after- 

S"^^*?  riii      "^^^  *  *^  plaintiffs'  fcrvant   the  next  morning  leaves  the  noics 

nature  b'to  be    ^^^  ^'^  goldfmiths  in  ordcr  to  have  the  money  ready  for  him  as 

chiefly  regarded-  he  Came  back  a  clearing ;  it  being  xa  they  proved  cultomary  for  tbe 

bank  and  the  fword-blade  company  to  tend  out  their  notes  in  tbe 

momingy  and  then  call  for  the  money  as  their  fervant  returned 

in  the  evening ;  and  the  goldfmiths  upon  receiving  tlie  notes  alwajs 

cancelled  them,  and  got  the  money  told  out  againft  the  time  it 

was  ufually  called  for.   The  notes  in  this  cafe  were  brought  early 

in  the  morning,  and  received,  and  cancelled  :  and  between  four 

and  five  in  tlie  afternoon  the  fcrvant  that  left  them  called  ag^a 

for  the  money,  when  the  goldfuiiths  had  jull  flopt  payment: 

upon 
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upon  which  the  feirant  takes  new  notes  of  the  fame  tenor  and 
date  with  the  cancelled  ones  he  left  in  the  morning.  And  be- 
caufe  the  plaintiffs  had  done  nothing  but  what  was  ufual,  in 
leaving  the  notes  inflead  of  taking  the  money  when  he  firft  called 
in  the  morning,  the  Chief  Juftice  direfled  the  jury  to  find  for  the 
plaintiffs*  which  they  did  (i). 


(l)  Hiyward  v.  The  Bank  ofEnglaml^  fft.  550.  tontra. 


Dominus  Rex  verf.  Hall.    Ibidem. 

IN  an  Information  for  a  libel  againft  the  doftrine  of  the  Trinity,  What  confeffloa 
the  witnefs  for  the  crown,  who  produced  the   libel,  fwore  ofaiibefu7uffi! 
that  it  was  (hewn  to  the  defendant,  who  owned  himfelf  the  au-  cicnt  to  read  u. 
thor  of  that  book,  etrors  of  the  prefs  and  fOme  fmall  variations 
excepted.     The  counfel  for  the  defendant  obje£ted,  that  this 
evidence  would  not  intitle  Mr.  Attorney  to  read   the  book,  bc- 
caufe  the  confeflion  was  not  abfolute,  and  therefore  amounted  to 
:i  denial  that  he  was  the  author  of  that  identical  book.     But  the 
Chief  Juftice  allowed  it  to  be  read,    faying  he  would  put  it 
upon  the  defendant  to  fhew  that  there  were  material  vari- 
ances (i). 


(l)  Rex  V.  Paln^  5  3W.  167. 

Purrct  verf.  Weeks.  C  4'?  ] 

jIt  TaUnton  AJftzesj  coram  Price,  un'  Baron*  Scaccarli. 

THE  plaintitFwas  an  excifeman,  and  lived  in  the  county  Excifenun  to  be 
of  Devon t  and  executed  his  office  in  fcveral  pariflies  in  that  ^*'*1  *".^* .  ^ 
#ounty«  and  alio  m  a  panlh  that  extended  into  Somerjetjbire.   And  livc^. 
the  commiflioners  of  ch^t  county,  apprehending  they  had  a  con- 
current power  with  the  commiiUoners  of  Devon   to  tax  him  for 
hisfalary,  on  account  that  he  executed  his  office  in  their  county, 
they  tax  him  accordingly,  and  for  want  of  payment  diftrain.    For 
which  trefpafs  was  brought ;  and   ruled,  that  it  well   lay,  for 
though  he  rides  about  to  the  publick  houfcs  in  that  county,  yet  \\c 
mud  be  faid  to  keep  his  office  In  the  town  where  he  lives  and  Lait 
his  books,  and  there  he  was  only  taxabjc. 
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Leeds  verj.  Power. 

H0W  to  compel   fpRROR  tam  in  redditlani judicii  in  an  ejedment  in  C  B. in 
an  affignment  of  X2j  Inland^  quam  in  afjirmatione  ejufdem  in  £.  Rm  there* 
crran  on-writt 
Itoiu  Ittltuui  ( I )  • 

The  beginning  of  the  term  I  moved  for  the  common  rule,  that 

the  plaintiff  (hould  afiign  his  errors,  it  not  being  ufual  to  take  oot 
zfcire facias  z^  we  do  on  vrrits  pf  error  from  C.  B.  When  that 
rule  was  out,  I  moved  again,  upon  an  affidavit  that  we  could  find 
SU.  %  Gto.  no  body  concerned  for  the  plaintiff  in  error,  and  had  fixed  it  up 
BMOn  ▼.  Bur^  in  the  office  ;  that  therefore  we  might  be  at  liberty  to  fign  a  mn 
^'tof^rl  P*^^  elfeif  we  Ihould  be  put  to  fend  the  rule  over  to  Ireland  to 
itod  the  iame  be  ferved,  the  delay  would  be  as  great  as  in  the  cafe  of  ^fdre 
2I?'  ^  facias^  and  it  being  a  writ  of  the  plaintiff's  own  fuing  out,  he 
fvJttrt  V.  Bml'  "luil  be  apprized  when  was  the  due  time  to  come  in  and  profe- 
/««f/«,  I  had  cute  it.  Whereupon  the  court  made  a  new  rule,  that  unlefs 
riie  £une  luiet   ^^rors  were  affimed  within  four  days  after  fixine;  a  new  note  up 

00  mV  motion.      ,,  i~      ',     r         %  •  ntii  ««i  r 

m  the  office,  the  defendant  m  error  Ihould  be  at  liberty  to  iign  a 
.  non  prosm 


OQ  my  motion. 


Within  the  time  errors  were  affigncd  j  and  on  the  arguing 
Reeve  objefted,  that  it  is  an  eje£lment  for  lands  in  the  county  of 
Dublin^  and  yet  the  trial  is  at  the  ELing's  courts  in  the  county  of 
the  city  of  Dublin. 

Strange  contra.  This  court  will  not  take  notice  that  tlicy  are 
di(tin£t  counties,  but  rather  intend  the  city  to  be  part  of  the 
county.  That  the  county  of  the  city  of  Dublin  is  the  county  in 
which  the  city  of  Dublin  lies.  Or  if  they  Ihould,  yet  the  trial 
may  be  right,  for  it  runs  po/lea  die  etioco  infra  contend ^  which /eatf 
infra  contentus  may  be  as  well  the  place  within  the  county  of  Z)»^ 
lin^  whf^re  the  demife  is  laid  to  be  made,  as  any  other. 

[  4 '  8  ]  Or  admitting  it  a  trial  out  of  the  proper  county,  yet  it  is  helped 
by  the  16  £sf  17  dr.  2.  c.  8.  which  is  enafted  in  Ireland  bj  17 
&r  18  Car.  2.  c.  12.  being  a  trial  by  a  jury  of  the  proper  county, 
for  the  award  of  the  venire  is  previous  to  any  mention  of  the 
county  of  the  city,  and  commands  the  (heriff  of  the  county,  to 
fummon  twelve  men  of  his  county,  and  then  the  trial  is  had  by 
thtjuratores  unde  iff  raft  mention 


(i)  But  writs  of  error  and  ap-    by  22  Geo,  3,  c,  53.  li  23  Gf*  3 
peals  from  the  courts  of  Ireland    c.  28. 
into  ^.  R.  arc  now  taken  away 


u 
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If  this  be  not  right,  there  never  was  a  proper  trial  of  any  caufe 
arifing  in  the  county  of  Dublin  \  for  the  King's  courts  fitting  in 
the  city  of  Dublin^  it  is  there  all  the  trials  of  thofe  caufes  are  had  : 
jull  as  here,  where  caufes  of  Middle/ex  are  tried  in  the 
fame  place  where  the  King's  Bench  fits.  We  have  inftances  in 
England  of  county  caufes  being  tried  in  cities  which  are  counties 
alfo,  as  at  Worcejlir  where  both  are  tried  in  the  fame  place« 

The  court  faid,  they  muft  intend  them  diftind  counties,  but  * 
as  to  the  other 'points  they  went  over  to  be  inquired  into.     And 
afterwards. 

In  anfwer  to  the  ot^e£lion  made  the  laft  term,  diat  the  lands 
lay  in  the  county  of  Dublin^  and  the  trial  was  in  the  county 
of  the  city  of  Dublin  \  Strange  now  cited  an  afib  of  Parliament  DovfU  79i» 
made  in  Ireland  17  (^  i8  Car.  a.  c.  20.  which  appoints  the  trial 
of  caufes  arifing  in  the  county  of  Dublin  to  be  at  njfiprius  in  the 
fame  place  where  the  King's  courts  fit,  in  the  county  of  the  city 
of  DuUin.    So  &e  judgment  was  affirmed^ 

JN".  B.  There  being  fuch  an  exprefs  a£l  of  Parliament,  I  thought 
it  not  neceflary,  to  put  it  on  the  former  foot  of  bebg  a  trial 
by  a  jury  of  the  proper  county,  which  would  have  been  a 
fufficient  anfwer:  for  Pafcb.  10  W,  3.  B,  R.  Lady  Caherly  Carcku44t4 
V.  Sir  Richard  Leving  in  covenant,  the  cafe  was  fent  into 
•the  county  palatine  of  Chefier^  on  a  local  plea  of  a  matter 
arifing  in  the  county  of  the  city  of  Cbefter :  the  mittimus  to 
the  C.  J.  was,  to  award  a  venire  to  the  (heriff  of  the  county 
^IChefier^  which  was  done  acccording4y }  and  after  verdi^l 
fro  quef*  moved  by  Sir  Barth.  Shower  in  arreft  of  judgment^ 
that  this  is  a  mis-trial,  not  aided  by  the  ftatute  of  jeofails; 
being  a  trial  ia  a  wrong  county :  but  the  court  held  it  was  * 
aided  :  and  that  is  a  (tronger  cafe  than  this,  where  it  appears 
the  trial  was  by  a  jur^  of  die  proper  county,  as  it  was  not  in 
that  cafe ;  and  in  dehvering  the  refolution  of  the  court  Holt 
C.  J.  cited  Che^u  v.  Brigs  in  B.  Rm  where  he  faid  it  had 
been  fo  hdd  likewife,  and  fo  is  i  $aund,  246.  Craft  Vp 
Hoitf. 


Vol.  L  Cg 


4«> 


Eafter  Term 

7  Georgii  Regis,     In  B.  R, 


5/r  Joha  Pratt,  Knt.  Lord  Chief  Jujllce, 

Sir  Littleton  Powys',  Knt. 

Sir  Robert  Eyre,  K»t. 

Sir  John  Fortefcue  Aland,  Knt, 

Sir  Robert  Raymond  JTn/.  Jttorney  General, 
Sir  Philip  Yorke,  Kfit,  Solicitor  General, 


Mycr  verf,  Arthur, 

Proceedings        fT^  H  E  plaintiff  recovered  judgment  againft  the   principl, 

at^inft  bail  J^     ^ud  took  out  a  capfuj  ad  fatisfaciendum^  and  had  a  ^6ff  efi 

error  by^the*     invehftis  rctumed :  of  this  judgment  error  is  brought,  and  two 

principal.  days  after  the  plaintiff  fues  out  z  fi  ire  facias  againlt  the  bail,  who 

C1t.8M0a.130.  j^Q^  moved  to  (lay  the  proceedings  upon  tl\c  fiirejacias^zsis 

done  in  cafes  where  pending  error  the   plaintiff  brings  an  aftion 

Trin,  w^^-     pf  debt  upon  the  judgment ;  infilling  that  it  was  more  reafonablc 

thTrame  rulc*^'  *"  ^**  ^^^f  becaufc  Other  wife  the  bail  might  lofe  the  advantage 

upon  my  ourtion.  of  difcharglng  themfelves,  by  a  furrcndc'r  of  the  principal,  which 

they  can  do  at  any  time  before  the  return  of  the  kcouA  fcirefa^ 

das.     And  the  court  thought  it  reafonable,  that  the  proceedings 

ihould  be  (layed,  on  the  bail's  confenting,  that  if  tl}e  judgment 

be  affirmed,  they  would  furrender  tlic  principal,  or  give  judgment 

on  the  fJre facias  {i}m 


(l)   .Itfci   V.  Tiffierd,   2    Roll.  V.  Buchlaud^  poft.  872.      Richard- 

Ahr,  490.    (C).  M  ^.Cofif../id  Jit:9  V,  Je/Iy,  ^/i.  I^JCK  9nd  Ca/m 

vide  Everet  v.    Gery^    poft.   443.  v.  AiMr^   1  Burr*  34Q. 
Huntiv  V.  i^amp/on^  fofl,  781.    Col$ 


E 
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Cuder  f«f^  Goodwuk 

R  R  O  R  of  a  judgment  in  C  A.  in  cafe  upon  ferenl  pro*  When  tbe 

_^  _  mifes ;  on  the  inquiry  damages  arc  given  ieparatdy,  ^t^^^^^^^ 

Pii/ls  et  cuftapii  ad  vipniifdidu^  mA  then  me  plaintiff  releafes  the  S^^  he  need 

damages  as  to  two  of  the  coanto,  and  has  judgment  for  the  reC-  aotvreieafe  uy 

due  with  cofts  de  ifmrntnto.  ty'Se'iS!!"'*" 

Sranthsvayti  Serjeant  objeQed,  that  the  %os.  cofts  giren  by 
the  jury  went  to  the  whole,  whereas  by  the  releafe  the  plaintiff 
confeffes  he  has  a  caufe  of  a£Uon  but  as  to  part»  Hoi.  i68«  Sed 
per  curiam^  All  the  precedents  are  fO|  the  jury  give  the  lame  cofit 
in  all  cafes,  and  if  die  defendant  is  put  to  any  particular  expencc 
as  to  the  bad  count,  the  court  can  make  him  an  allowance  in  the 
Coftf  they  give  dt  mcnrnento.    Judgment  aflirmed* 

Bayly  verf.  Raby  et  aT. 

J^AZ  AKERLET  moved,  that  four  feveral declarations  in  rkat  etwt  cm* 
^  trefpafs  agamft  four  diflerent  perfons  might  be  put  into  one,  nocjoiB^ecUn- 
on  an  affidavit  diat  the  trefpafs,  if  any,  was  committed  by  all  SSf*t«rf^'' 
jointly.     Sed  per  oiriam,  We  never  went  fo  far  as  die  cafe  of 
diSnent  perfons,  but  only  where  the  dedaradons  are  between 
the  fame  parties.     The  plaintiff  may  have  the  benefit  of  the 
othei^s  evidence  in  his  a&on  againft  eit|ier,  but  this  will  be  to 
deprive  him  of  that. 

Noaks  vfff.  Watts, 

P'E  R  curiam^  It  is  fettled  in  C.  B.  and  we  rule  it  fo  here,  nowpauperflull 
^  that  a  pauper  ihall  not  pay  cofts  for  not  going  oA  to  trial,  as  ^  P««"^^  ^ 
other  plaindfl^  do.    But  if  the  cofts  are  taxed,  we  will  prevent  JJLir^*" 
his  being  vexadous,  hf^  obliging  him  to  pay  them,  before  he  (hall  F«vt.  319.  >•  C» 
try  the  caufe  (I }. 


(1)  fTalkrv.  Parker,  Caf.Pr.  pens  ttooAj  they  would  make  no 

C.  P.  47*    Prac.  Reg.  405.  S.  C.  mie  aboat  collar  bat  they  granted 

Contra  as  this  cafe  is  reported  in  a  rnle  to  (hew   caufe   why  ha 

/W/.  319.  andperfnUa  C.  J.  (hould  not  be  (difpaupered,  which 

from  his  own  notes,    a  ff^H/,  24.  was  afterwards   made  abiblote* 

The  court  declared,  'that  wliile  Fide  Ta/br  v.  L§we,  S.  P.  p$/. 

tht  adniSoi)  to  f«e  infirm pau"  s%y  and  fee  Jb§a.  Sail.  506. 

Cga 
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DoiufiM  Rex  vtrj.  Revd. 

M?  ISr  ^Se  T^*'"^'^'"^**^  agwnft  die  defendant  for  faying  of  Sir  Ethvari 
ofaju^eolf     ^  Laforente  a  jofUoeof  peace,  in  the  execution  of  his  office, 
iMMin  hZiMc-  Tou  aie  a  it>gue  and  a  liar.     AirI  Wearg  moved  after  verdid 
fiwce,  iodiai-  ^  y^  J,!  gjy^ft  of  juc^cnty  that  though  the  jufttce  might  hafc 
committed  him  for  the  contempt,  yet  the  words  are  not  indifbble, 
[  421  3    fi^c^  i^  ^^  '^^^  ^^  ^^  prefumed  they  would  provoke  a  jufticc  of 
peace  to  a  breach  of  the  peace,  which  is  the  reafon  why  indid- 
ments  have  been  held  to  lie  for  words.     Bed  per  euriam^  The  al- 
lowing he  might  be  committed,  (hews  they  were  indi£lable.    It 
istruedie  juftice  may  make  himfelf  judge,  uid  punilh  hiroim- 
.  ^Hien  words  tit  mediately;  but  ftili  if  he  thinks  proper  to  proceed  lefs  fummarily 
fpoicen  ceAea-    ^j  ^j,^y  ^f  indidlment,  he  may :  the  true  diftm£tion  is,  that 
ittlicTia  hif     where  the  words  are  (poke  in  the  prcfence  of  the  juftice,  there  he 
prefcnce,  ladia  may  Commit';  but  where  it  is  behind  his  back>  the  party  can  be 
Wi  offi^,^  *^  ®"^y  »n<ii^cd  for  a  breach  of  the  peace.    Cafes  cited.  Soft.  698. 
may  commit /or  3  Mod.  139.  2  Show.  207.    I  Roil.  Rep.  79.  Regifug  y.  Loftglfj^ 

»«»'?»P^        SoieVf  Nuns,  ondLegf^ecL     Judgment  ^  r^j^» 

Bat  wMve  b€- 

kiad  Us  bKk  ■ 

tbeoflfeflderiBtf 

ke  Iodised (1).       ^,^  g^^ qtuert^  if  vvordi  fpoken  fpoken,  and  moft  of  the  audiori- 

in  defamation  of  a  Juftice  in  his  ties  cited  in  the  text  feem  to  b* 

abfence  are  indidable.     In  Rex  the  fame  way.    fiat  Rex  v.  iUr- 

V,  Pocock,  fefi.   1 1 57.  aninfor-  fy^  3  Mod.  159.     Cpw^.  45.  6^. 

mation  iras  refufed   for  words  S.  C.  is  cmura. 


Sanderfoa  ^if.  Cl^^gget. 


ProcaradMu  jteT  IBELinthe  fpiritual  court  by  the  archdeacon,  for  procu- 
^'LiL^^^  X-/  rations;  the  defendant  who  was  curate,  fuggeils  that  they 
di^  or  hiTw.  have  never  been  paid,  and  that  the  church  for  which  they  are 


linary «  _ 

car,  the  aidi-  demanded  is  a  re£lory  impropriate  widiout  a  vicarage  endowed. 
dioM?t^*  And  having  obtained  a  rule  to  (hew  caufe,  why  there  fliouldnot 
church  be  a  go  a  prohibition ;  Mr.  WilUatm  for  the  archdeacon  produced  an 
''?J^  *."fP'«-  affidavit,  that  6/.  %d%  had  been  conftantly  paid  every  year,  and 
V^lll^it  ea-  <^'^«^  Davis  6.  where  it  is  faid,  that  the  vifitor  has  the  fame 
dowed,  and.  light  to  procurations,  as  the  parfon  has  to  tithes ;  for  as  one  in^ 
^rfyTuaS^Vor  ^'^^^  ^^^  '^^^X*  ^^  *^  ^^^^  luftruas  the  parfon  as  to  the  points 
ia  Che  ecde.  of  his  duty ;  and  that  a  clergyman  can  no  more  prefcribe  not  to 
fiafticai  court,  pay  procurations,  than  a  iayman  can  prefcribe  in^nm  detsmmuk 
657^' «' a  more  ^^^  tithes.  Et  per  curiam^  That  is  certainly  fp;  of  commoti 
fuii.  sleiCiif.  right  procurations  are  due  to. the  ordinary  or  archdeacons  and 
M.ioi6,ioij.  hcje  ^c  ordinary  fufiering  the  aichdcacon  to  fue  foi  tlicm  before 

3  himi 
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famiy  ve  mud  take  i(  they4)eIong  in  this  cafe  to  the  archdeacon; 
which  ia  made  more  reafonable  by  coupling  it  with  the  evidence 
of  payment.  Formerly  the  vifitor  demanded  a  proportion  of 
meat  and  drink  for  his  refrefhment,  when  he  came  abroad  to  do 
his  duty,  and  examine  the  (late  of  the  church ;  afterwards  thefe 
were  turned  into  annual  payments  of  a  certain  fum,  which  is 
called  a  procuration,  being  fo  much  given  to  the  vifitor  adprocu^ 
randum  cibum  et  potum.  Though  there  be  no  vicar  endowed,  yet 
the  reafon  for  thefe  payments  continues,  for  the  impropriator  is 
obliged  tp  find  a  curate,  and  that  curate  will  have  as  much  in- 
ftru£lion  from  the  archdeacon,  as  if  he  was  re£tor  of  the  parilb, 
or  a  vicar  endowed* 

And  as  this  is  a  mere  ecdefiaftical  right,  the  fuit  is  properly 
tniHtuted  before  the  ordinary.  It  was  Jiever  known  that  an  a£tioa 
was  brought  for  thefe  procurations,  nor  in  the  cafe  of  tithes  ar^ 
there  any  inftances  before  the  ftatute  of  Edw.  6^ 

It  was  obje^ied,  that  the  libel  runs,  That  time  out  of  mind     [  422  ] 
the  archdeacon  had  this  right,   and  yet  it  appears  the  arch" 
deaconry  was  made  within  time  of  memory,  and  this  is  to  let 
the  fpiritual  court  try  a  prefcription.     Sed  per  furiamf  We  all 
know  what  they  mean  by  the  phrafe  time  out  oftnwd^  which  with 
.them  goes  no  farther  back  than  fifty  or  fixty  years  {a).     But  if  (j)  hA.  ^9. 
it  were  a  new  archdeaconry,  why  is  it  not  like  g  new  re£loryt  ^^3»  ^54' 
where  tithes  are  due  as  before  for  all  the  lands  within  the  diftria. 
Here  the  demand  is  fpiritual*  and  fo  are  the  perfons,  who  are 
bound  by  the  canon  law  \  which  being  the  rule  of  thefe  pay* 
inents,  we  are  of  opinion,  that    the  ftiit  below  was  well  in« 
ilituted,  and  therefore  there  ought  to  be  no  prohibition. 

It  was  formerly  denied  in  Chancery  by  the  Mafter  of  the  RoUs^ 
on  debate,  and  time  to  advife. 

Hillier  verf.  Plympton. 
HiK  7  Geo.  rot.  46, 

ACTION  upon  the  cafe  upon  fever^  promifes;  the  dc-  Departure (i). 
fendant  pleads  infancy,  the  plaintiff  replies,  it  was  for  ne- 
cefiaries,  and  the  defendant  rejoins  an  account  ftated  quodque 
fdipeirinde  prod*  querens  exanert^it  the  defendant*     And  on  de* 

-  *  _ 

( I )  ndt  Com.  Dig.  tit.  Pleader,  pleading  are  collcftcd,  and  7  Fin. 
(F.  7.)  where  all  the  material  538.  1  Ld.  Raym.  233.  Gm. 
cafes  relating  to  departures  in    Rep.  553.     i  Wilf.  334. 

G  g  3  murrer 
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munor  judgment  was  giTcn  for  the  plaundff,  becaufe  the-re* 
He  that  pleiai  jotnder  was^a  departure  from  the  plea  i  or  if  not,  yet  ixeturawi 
t^mtrmni^  mnft  generally  will  not  do,  for  the  party  muft  (hew  how  he  was  dif- 
*^^-        chaiged  (2). 


(s)  ndi  IFbiie  V.  Clemver,  fji.  681. 

Onflow  verf.  Orchard. 

Where  the  de.  T^  R  E  S  P  A  S  S  againft  two,  and  judgment  by  defai^i  and 
feodinti  confeft  ji  fcparate  damages,  ao/.  as  to  one,  and  id.  as  to  the 
S^^^rSlil^t  *^*^'  5  *°^  ^1^^  ^  further  motion,  on  the  authority  of  Hijdvfs 
be  feTered.  Cafe,  that  the  damages  cannot  be  fevered,  where  the  trefpafs  is 
confefledb     Trin.  fequen*  the  judgment  was  arrefted«    11  Cd« 

5.(0 

( I )  See  the  cafes  cited  BuB.  L.  N.  P.  20. 94.     5  Cm.  Dig.  tiL  Dm* 
fi^H'^h  (E.  S-)  (E.  6-)  346- 

The  Mayor  of  Northampton's  Cafe. 

UheK  TT  T  E  fent  Lord  Halifax  a  licence  to  keep  a  publick  houfe, 

I  JL  which  the  court  faid  was  a  libel  in  the  cafe  of  a  pcrfon  of 
his  quality,  and  granted  an  information  for  it. 


r  ^^^  1  *  Anonymous. 

Efcape  pofed      D  ^^  curiam^  If  a  man  efcapes,  and  returns  again,  and  after 
hy  RtwB.         ^  commits  a  fecond  efcape,  he  cannot  be  taken  up  for  the  firft 
efcape,  it  being  purged  by  his  return  (i). 

(i)  Fide  Cbamkrs  y«  GamUir^  Cm.  Ktp.  554.    Bmutfms  ▼.  fFMrr, 
iTermRif,  129. 

Dominus  Rex  vetf.  Inhabitantes  de  de  Iflip  in  Com'  Oxen. 

Sickneft  ah-  T  T  PON  a  fpccial  order  of  feffions,  die  cafe  was  ftated  for 
feLT  of  tenant  \J  the  o[nnion  of  the  qourt.  That  Herm  Wilfin  was  rcgu- 
^  part  of  the  i^rly  hired  for  a  year  by  Samyel  Jwes  into  me  parifh  of  If^\ 
p^emdiTftt-  A»^  during  the  year  he  was  fick  for  fix  days,  and  incapaUc  of 

tJemeat.  ^  _  , 

Caf.  of  Sett.  Mid  Kw-  ^  J$-  Hs.  IS9«    F«««-  3«S-    ^^^  *«> 

doing 
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^oiiig  any  fcrvice ;  that  afterwards  he  went  without  leave  of  his 
mafter  to  fee  his  mother,  and  ilaid  away  four  days ;  and  that 
three  days  before  his  year  was  up  he  alked  leave  of  his  mafter  to 
go  to  a  (tatute  fair,  to  be  hired,  which  the  mafter  refufed,  but 
the  fervant  perfifting  he  muft  go,  the  mafter  replied,  I  am  rc- 
folved.youftiall  gain  no  fettlement  in  this  parifh,  and  therefore 
if  you  will  go,  it  (hall  be  for  good  and  all.  No,  fays  the  other, 
I  will  fcrve  out  the  year,  and  thereupon  he  went,  and  never  re* 
turned  during  the  laft  three  days ;  and  when  he  came  to  be  paid, 
the  mafter  deduced  for  the  time  he  was  Tick,  and  when  he  went 
to  fee  his  mother,  which  deductions  the  fervant  agreed  to,  and 
the  mafter  at  the  fame  time  abated  6d.  for  the  lait  three  days^ 
which  the  fervant  refufed  to  allow,  but  the  mafter  rcfufing  to 
pay  it,  the  fervant  took  the  reft  of  his  wages.  And  whether 
thefe  interruptions  of  the  fcrvice  ftiould  defeat  the  fr ttlement  in 
Jppy  was  the  queftion  \  and  the  Seflions  adjudged  it  a  fet- 
tlement* 

It  was  argued  largely  by  Mr.  Hawktnsy  who  moved  to  quaAi 
th©  order ;  and  he  cited  the  cafe  bciiveen  the  parijbei  of  l^anvlet 
and  Bernham  (/?),  Mich,  I  Geo.  where  the  mafter  and  fer^'ant  (*)  ^f-  of  Sett, 
parted  by  confcnt  three  weeks  before  the  end  of  the  year,  and  it  J"scfl;  caf  77*.^' 
was  held  no  fettlement.  pi«  71* 

Foley  201. 

And  now  Pratt  C.  J-  delivered  the  opinion  of  the  courti  49^'pL  45^"* 

S  C.  cited  Burr 

In  this  cafe  here  is  no  doubt  but  that  there  was  a  compleat  '.  c.  67. 
and  perfe£t  hiring  for  ^  year.     The  only  queftion  is,   whether 
there  has  been  fuch  a  (ervice  in  purfuance  of  it,  as  will  give  a 
fettlement  to  the  party.     Three  objections  have  been  made  at  tlie 
bar,  which  it  will  be  proper  to  take  notice  of. 

I.  That  the  fervant  being  (ick  for  fix  days,  and  ineapable  of  r  ^7^  ] 
ic^ingy  can  never  gain  a  fettlement,  which  is  to  be  acquired 
only  by  a  fervice  for  a  year ;  but  here  fay  they,  he  did  not  fcrve 
for  fix  days,  and  fo  there  wants  fo  much  of  a  fervice  for  a  year. 
This  was  lightly  touched  upon  at  the  bar,  and  furely  tliere  is 
little  in  it ;  a  fervant  that  lies  thus  under  the  vifitation  of  the 
hand  of  God,  which  befals  him  not  through  his  own  default,  is 
and  muft  be  taken  to  be  all  the  while  in  the  fervice  of  his 
mafter  (i)}  and  if  this  exception  was  to  be  allowed,  it  might 

prevent 


(i)  KiJe  Rix  r,  Chrifi  Church ,  what  caufes  fhe  Maftes  ^^ay  pat 
Burr,  S.  C.  494..  Rex  v.  Madding'-  an  end  to  the  contract  without 
/0if,  Burr.S.  C.  675.  Rexv.  Sbar-  the  fervftut'^  coofcnl.  f#V#  Rex 
rin^tM,  2  i?0// 525.//,  458.    For    v.    Marlhrougbi    12   Mod.    432. 

G  g  4  Ffn. 
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prevent  .all  the  fettlements  in  the  kingdom :  it  is  not  to  ()e  pre^ 
fumed,  that  the  feirant  is  lefs  able  to  provide  for  himfelf  at  the 
year's  end,  becaufe  he  has  had  a  flight  indifpofition  during  the 
year ;  and  that  prefumption  of  an  ability  is  the  foundadon  ef 
making  it  a  fettlonent* 

2.  It  was  objeAed  that  his  going  to  fee  his  mother  without 
leave  was  a  defertion  of  the  fervice,  and  the  time  he  (bud  away 
takes  fo  much  off  from  a  compleat  fenrice  for  a  year.  As  to  that 
we  are  all  of  opinioni  that  it  will  not  prevent  the  fettlement ;  it 
was  never  the  intent  of  the  ftatute,  that  if  a  fervant  happened  to 
ftay  out  a  night  or  two,  it  (hould  avoid  the  fettkment ;  but  here 
the  mafter  t^dng  him  again*  has  difpenfed  with  his  non-attend* 
I        ance,  fo  there  is  nothing  in  that  objection  (2). 

3*  The  third  and  indeed  the  moft  confiderable  objeSion  was, 
that  the  going  away  three  days  before  the  year  was  up,  and 
never  returning  again  during  the  year^  is  a  forfeiture  of  die  iet« 
tlement* 

Now  though  that  would  primifadi  be  a  good  objection,  yet  at 
tUs  cafe  is  circumftanced,  we  are  of  opinion  it  cannot  prevaiL 
Confider  how  the  cafe  ftands  with  regard  to  the  fervant.  He 
knew  his  mafter  defigned  to  part  with  him  at  the  year's  end,  and 
therefore  it  was  high  time  for  him  to  look  out  for  another  place. 
To  this  end  he  applies  in  a  very  proper  manner  for  leave  to  go 
to  the  ftatute  fair,  which  is  a  place  where  in  all  likelihood  he 
might  provide  himfelf,  and  not  be  obliged  to  lie  idle  all  the  year, 
it  being  ufual  for  people  in  the  country  to  go  thither  to  hire  their 
fervants ;  the  mafter  like  an  unreaibnaible  man  refufes  fo  reafon- 
able  a  requeft,  coupling  it  with  a  declaration,  that  the  fervant 
(hould  gain  no  fettlement  with  him,  whifih  is  a  badge  of  fraud  on 
the  fide  of  the  mafter  that  ought  not  to  prevail  \  as  therefore  the 
requeft  was  reafonable,  and  upon  a  juft  ground  on  the  fide  of  the 
fervant,  and  the  refufal  unreafonable  on  the  fide  of  the  mafter^ 
we  think  the  fervant's  going  afterwards  without  leave  is  no  for- 


Fin.  Ahr.  tit,  Renwval  4(9.  S.  C*  amount  to  a  diflblotioa  of  the 

Rexv.  Brampton^  CalJ.  11.     Rex  contra^,  notwithftaudiog /ir^- 

V.    iFaJlfwrd^    ib.   57,      Rex    v.  vant^s  return  to  ferve  his  mafter. 

Wejimew^  ih,  1 29*     Rex  v.  Nortb  Fidt  Rex  v.  Rofsy  Burr.  S,  C.  688. 

Crtty^  2  Bottfy  Com^  525*/^-459*  <^''  ▼•  ^^  Knmet^   26  G«.  3- 

(2)  Rex  V.  EatM,  Burr.  $.  C.  2  Bott  iy  Couft.  527.  pL  461.  Rex 

47.      Rex  V.  Hanbury^    ih.   322.  v.    Grefimm^    i    Term   Rep^  lOI. 

Rex  V.  Eaft  Shefford^  4  Term  Rep.  Rex  v.  Kiftihvortb,  2  Term  Rep* 


£04.  Nd.  Rep.  133,   As  to  what    598 
cirwumftances  have  been  held  to 


fciture 
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fciture  of  his  former  fervice,  efpccially  if  we  take  in  the  declare* 
tion  the  fenrant  made  at  that  tinney  that  he  would  ferve  out  the 
year,  and  his  refufal  aftcrwkrds  to  allow  the  mailer  6  J.  for  the 
Iftft  three  days,  which  plainly  ihew  that  the  contrad  was  not 
diiTolved  before  the  end  of  the  year^  as  was  firongly  infilled  on 
at  the  bar  (3). 

Thefe  are  all  the  exceptions  that  were  taken  to  this  order ;  we 
are  all  of  opinion,  that  they  are  not  fufficient  to  overthrow  the 
fettlement,  and  confequendy  the  feffions  have  done  right  in 
fending  him  to  ^^j  and  the  order  muft  be  confirmed. 


(3)  Fidg  the  aathorities  cited  dndion  taken  between  the  pre- 
in  the  note  Seaferd  and  Caftle-  fent  cafe  and  Rex  v«  ClajbydMg 
fhurc6,  f^,   1022.    and  the  dif«     4  Term  Rep,  ioo« 


Woodford  verf.  Eades  et  al'. 

ON  a  contraft  for  (lock  between  the  plaintiff  and  J.  S.  they  Court  fetafijc 
each  depofit  200 /.  in  the  hands  of  the  defendant,  and  J.  f^iaineiiof  ^ 
5.  not  performing  his  agreement,  the  plaintiff  fues  for  tlie  depo«  mages. 
fit,  and  had  judgment  on  demurrer,  and  took  out  a  Mrritof  in- 
quiry, and  proved  his  cafe  ;  but  the  jury,  on  a  notion  that  the  Vide  Salic  647. 
defendant  could  not  pay  out  the  money  without    confent  of 
both  parties,  gave  i  (/.  damages;  which  was  now  fet  afide,  th^ 
court  faying,  that  the  rule  of  not  fetting  afide  verdifls  for  the 
fmallnefs  of  the  damages  did  not  extend  to  this  cafe,  where  the 
jury  miftook  in  point  of  law  \  and  the  Chief  Juftice  faid  he  knew 
no   reafon  why  the  court  (hould  not  interpofe  in  the  other 
cafe  (i). 


(l)  Fide  Markbam  v.  Midtlk'  pofi.  940*  and  the  cafes  cited  in 

ton,  fofi.  1259.  S.  P.    But  that  it  the  note.      As  to    whether  the 

will  not  be  fet  afide  in  an  a^ian  court  will  grant  a  new  trial  oi| 

fir  a  i9rt  on  this  ground,  where  the  ground  of  exceflive  damages, 

there  has  been  no  xniilake  in  the  Fide  Chambers  v.  Robin/on,   poji^ 

law.     Fide  Hay^ard  v.  Nfwton,  692.  and  the  notes. 


Clare  verf.  Froft. 

TR  E  S  P  A  S  S  for  cutting  down  the  plaintiff's  tree.  Strange  Two  juftifiet- 
moved,  and  had  leave  to  plead  double ;  viz.  that  the  de-  be'^iciitl***  ** 
fendant  was  leffee  of  an  houfe  and  the  clofe  where  the  tree  flood, 
and  having  liberty  to  cut  down  for  repairs,  be  felled  it  on  that 

account \ 
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aecotuit }  and  fecondly^  That  J.  5.  was  owner  of  an  anticBt 
milly  to  which  there  was  a  watercoarfe  through  the  ground  of  the 
phuntiff,  and  fo  prefcribe  for  a  right  to  enter  and  cleanfe  the  wa- 
tercourfe,  and  that  the  tree  hung  orer,  and  the  root  fpread  fo 
into  the  ftream,  that  it  ftopped  the  water,  and  fo  juftify  the  cut- 
ting down. 

Edwards  verf.  Blunt. 

Aft-r  jadgmeat  jyE  R  cL'rioiftf  After  judgment  on  demurrer,  the  defendant 

TO  nwdlw  to'ar-        ^^  "°^  ^^^^  ^^  arrcil  the  judgment  on  return  of  the  inquiry, 

fell  judsmeiit.   for  ail  exception  tliat  might  have  been  taken  on  arguing  die  de« 

murrer.     The  parties  cannot  be  faid  to  come  as  amki  cur^,  nor 

iliall  any  body  tell  us,  that  the  judgment  we  gave  on  mature  de-> 

liberation  is  ^Tong;  it  is-otherwife  indeed  in  the  cafe  of  judgment 

T  A7^6  1    ^^  default,  for  that  is  not  given  in  fo  folemn  a  manner;  or  if 

■■  ^       -^    the  fault  arifcs  on  the  writ  of  inquiry  or  verdift,  for   there  the 

party  cculd  not  allege  it  before,    hew  t.  Godfrey^  Aiicb^   4 

Geo,  1. 


Seagood  vcrf.  Neale.    In  Cane* 


What,wnting 
evideoce 


jting  o  Agreed  to  fell  an  eftate  in  land  to  0.  and  wrote  to  his  agent 
a  reementwith-  ^  *^  deliver  the  title  deeds  to  O.  he  having  agreed  to  difpofe  of 
fn  the  ftatttcc  oi  ^t  to  him.  Afterwards  S.  fold  this  eftate  to  D.  who  had  notice  of 
Frauds  (I V  tliis  tranfa£Hon  :  O.  brought  a  bill  againft  S.  and  D.  infiftiog 
560.'  a  EqTca,  that  the  letter  brought  the  cafe  out  of  the  ftatute  of  frauds  and 
Abr.  49.  c.  20.  perjuries.  But  Lord  Cliancellor  held  it  did  not|  becaufc  tlie 
s.  c.  agreement  does  not  appear  in  it. 


{\)rtJe  CUfk  V.  7/%^/,  I  M.  1 1,  S.  P,     See  £ari  9/  AjUifwri'x 
cafe,  fjl.  783. 


Cumber  verf^  Wane. 

^  Trin.  c  Geo.  rot.  17-1. 

>i^*'j'. /^.Y^/Glvln  t ftote      jC^  RROR  cC.  B.  inm  indiKtatus  affumffit  for  15 /.     The 

'T/QB  AiP  »*w^5^?canjiotbc  defendant  pleads,  that  he  gave  the  plaintiff  a  promiflbry 

*  rUaaed  a«  ^fa-  note  for  5/.   in  fatisfaftion,  and  that  the  plaintiff  received  it  in 

i,sfaaionfori5/.  f3^5f^£^jQjj^     The  pldntiff  put  man  immaterial  replication,  <o 

which  the  defendant  demurred.  And  after  judgment  for  the  plain* 

tifFj  it  was  obje£led  on  error,  tliat  the  plea  Mras  illj  it  appearing 

dut 
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that  the  note  for  5  /•  could  not  be  a  fatisfa£lion  for  15  /•  and  that 
where  one  contracl  is  to  be  {beaded  in  fattsfa^ion  of  another,  it 
ought  to  be  a  con tra£l  of  an  higher  nature.  Hob.  68*  2  Kei* 
8o4«     One  bond  cannot  be  pleaded  in  fatisfa£^ion  of  another. 

1  MfJ,  22$.  2  Ked.  ^51.  Cven  the  adual  payment  of  5/. 
vrould  not  do,  becaufe  It  isalefs  fum.  5  &•  117.  i  L^on.  19. 
Much  lefs  (hall  a  note  payable  at  a  future  day. 

E  contra.  It  was  argued,  that  the  plaintiff's,  demand  confifiing 
only  in  damages,  it  was  for  his  benefit  to  have  it  reduced  to  a  cer* 
tainty,  and  tb  have  the  fecurity  for  it  made  negotiable.  A  ftated 
account  may  be  pleaded  in  bar  of  an  adion  of  covenant.  4  Mod. 
43*  I  Mod.  26  r.  I  Roll.Abr.  122.  Formerly  indeed  execu- 
tory promifes  were  not  held  a  fatisfa£lion,  but  the  contrary  has 
been  fince  adjudged.  Raym.  450.  Salk.  76*  And  now  it  is  held 
that  an  award  before  performance  is  a  bar  of  the  former  a£tion. 

Et  per  Pratt  C.  J.  (on  confideration)  "We  are  all  of  opinion^ 
that  the  plea  is  not  good,  and  therefore  the  judgment  mud  be  af- 
firmed :  as  the  plaintiff  had  a  good  caufc  of  a£tion,  it  can  only  be 
cxtinguiibed  by  a  fatisfa£tion  he  agrees  to  accept ;  and  it  is  not 
his  agreement  alone  that  is  fufficient,  but  it  mud  appear  to  the  [  427  } 
court  to  be  areafonable  fatisfadiion  \  or  at  lead  the  contrary  mud 
not  appearj  as  it  does  in  this  cafe.  If  5  /.  be  (as  is  admitted)  no 
fatisfa«ion  for  15  /.  why  is  a  fimple  contrail  to  pay  5  /.  a  fatif* 
fa£lion  for  another  fimple  contrail  of  three  times  the  value  ?  In 
the  cafe  of  a  bond,  another  has  never  been  allowed  to  be  pleaded 
in  fatisfa£lion,  without  a  bettering  of  the  plaintiff's  cafe,  as  by 
ihortning  the  time  of  payment.  Nay  in  all  indances  the  better- 
ing his  cafe  is  not  fufficient,  for  a  bond  with  fureties  is  better 
than  a.fingle  bond,  and  yet  that  will  not  be  a  fatisfa£kton.  i 
BrownL  47,  71.  2  RolL  Jbr.  4jo.  The  judgment  therefore 
mud  be  affirmed  ( 1  }• 

Then  it  was  alleged,  that  fince  the  time  which  the  court  took  Judpncnt  en- 
to  advife,  the  defendant  in  error  was  dead ;  and  therefore  they  ^^'^^  »»>»^ 

,     V    .    ,  .   ,  ,      .     •  '  /ttntf  where  the 

prayed,  that  they  might  enter  the  judgment  nunc  pro  tunc^  as  was  pirty  died  pend- 
done  in  the  cafe  of  Bailer  v.  Deiander,  Trin.  i  Geo.  in  B.  R.  wz^fyradvifiirt 
which  was  ordered  accordingly  (2).  .       ' 

(x)   Taylor  v.  BaJter^    5   Afod.  Tooierw.  Duie  o/Beauf§rt^  i  Burr. 

156.     Buc  the  prefent  cafe  was  147.     Sir  Jolm  Trelazoney  v.  Bi* 

denied  to  be  law  in  Hardcaftk  v.  foip  tf  H^incbefter,  ib.  226.  S.  P. 

Howard,    H.   z6  Geo.   3,      Fide  yitle  alfo   1    Leon.  287.     i   Sid. 

2  Term  Rep,  tS.  See  zHo  Kear/'  462*  i  Fent.  58.  90.  But 
lake  Y.  Morgan^  i^  Term  Rep.  513.  Blacball  V.  Healf  Com.  Rep.  13. 

(2)   Craven  v.  Henley,  Barnes    coutrm. 
255.    Jplley  V.  Reynolds^  pofi,  917. 
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Right  verf.  Hamond. 

Conilniei'     of  ¥  ^  cjcftmcnt,  a  cafe  was  made  at  Kent  aflizcs  5  that  Thomas 

a  devifc. '  -t  Ckm^,  being  tenant  for  life  of  the  lands  in  queftion,  rcmain- 

Corayni  13.       der  to  his  wife  for  life,  remainder  to  his  own  right  heirs,  20  Och* 

e.^.'«8.pUi-  *^  '^73*  'nsi^c  ^'®  ^U  in  thefc  words:  "  hem^  my  lands  by 

S  Vi'n.  Abr.    '  •*  Wool'wtch  my  wife  is  to  enjoy  for  her  life,  after  her  deceafe  of 

tit.  DerUe,        «  right  it  goeth  to  my  daughter  Elizaheth  for  ever,  provided  ihc 

5^*s!  a  ^*'    "  ^a*  ^«»"  5  ^™y  ^^^  daughter  Elizahth  fliould  die  before  her 

<<  mother,  or  without  heirs,  and  my  faid  wife  Mary  fliould 

'<  marry  again  and  have  an  heir  male,  I  becjueath  him  all  my 

^*  right  to  that  eftate,  not  thinking  I  can  fufficiently  reward  her 

^*  love ;  if  my  faid  wife  marrieth  again,  and  fails  of  heir  male, 

<<  after  her  deceafe  and  my  daughter,  (he  failing  of  heirs,  I  be- 

^*  queath  50  /.  per  ann.  of  that  eftate  to  my  brother  Jofepb  Came^ 

*<  and  to  his  heirs  for  ever."     And  then  diftributcd  the  reft  to 

other  perfons. 

The  devifor  died,  and  the  wife  married  again,  and  had  iflbe 
Thfmas  Hamond  the  defendant,  and  died.  Then  Elizabetb  the 
daughter  died  without  iflfue.  And  upon  her  death  the  lefibrs  of 
the  plaintiiF  claim  the  eftate  as  right  heirs  of  the  devifor,  and  the 
defendant  claims  under  the  devife  to  the  heir  male  of  the  dcvifor's 
wife  by  a  fecond  huft)and. 

Reeve  pro  quer^  argued,  th'at  the  devife  to  the  defendant  was 
void,  being  of  a  fee  upon  a  fee.  19  H.  8.  8.  Cro,  C^r^  57- 
For  when  it  was  to  go  to  his  daughter  and  her  heirs,  there  could 
r  428  ]  he  no  limitation  over.  Indeed  3  Lev.  70.  fays  it  is  but  a  tail ;  but 
the  difierence  is,  where  the  limitation  is  tp  one  who  can  be  heir  to 
the  daughter,  there  it  is  a  fee-tail,  becaufe  the  devifof  muft  know 
the  remainder  would  be  void  if  the  firft  was  a  fee-fimple,  becaufe 
the  remainder-man  would  claim  as  heir  to  the  daughter  ;  but 
here  the  defendant  is  a  ftranger,  and  cannot  be  heir  to  the 
daughter. 

Then  it  was  objcfted,  that  the  woxdsjke  failifig  of  ieirsy  {hew 
what  heirs  were  meant,  and  there  is  a  limitation  to  the  uncle, 
who  may  be  heir  to  the  daughter.  But  why  may  not  that  be  con- 
ftrued  to  he  a  rent- charge  of  $oLper  ann.  to  the  brother,  and 
then  it  can  have  no  influence  to  turn  the  daughter's  eftate  into  a 
tail  i^  befides,  this  is  an  independent  daufe,  and  therefore  not  to 
controul  the  conftrudion  of  the  former,  according  to  the  cafe  ia 
JDy.  124. 

The 
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The  defendant  cannot  take  by  way  of  executory  derife,  bc- 
caule  it  is  a  contingency  on  a  dying  withoac  heir,  which  is  too 
remote. 

But  if  the  devifc  was  good,  yet  the  contingencies  have  never 
happened.  The  words  are,  if  my  daughter  dies  before  her  mother^ 
or  without  heirs  :  now  the  words  arc  not  to  be  taken  ftriftly,  for 
then  perhaps  the  ifiue  of  the  daughter  may  be  barred  by  her  <kath 
before  the  mother;  but  the  natural  way  is,  to  read  it  in  the 
copulative,  as  we  have  many  inftances.  i  Fent*  6%,  i  Lion.  70* 
FoUex.  645.  Plow.  286,  289.  So  that  taking  it  that  way,  then 
the  mother  died  firft,  and  confequently  the  defendant  who  is  to 
claim  on  the  daughter'^  dying  before  the  mother,  can  have  uo 
title. 

Cbefbyre  Serjeant  contra.  I  admit,  if  the  firfl:  words  ftood  alone, 
diey  would  carry  a  fee  to  t\ie  daughter.  But  it  would  be  endlefs 
to  cite  cafes,  where  the  fuUeft  words  have  been  controuled  br 
what  has  come  after,  fo  as  to  make  that  a  devife  in  taul,  which 
otherwife  would  pafs  a  fee.     i  Roll.  Abr.  836. 

I  do  not  contend,  that  this  is  an  executory  devife  ;  it  mull  be 
a  contingent  remainder*  2  Sound.  88.  a  Cro.  416.  i  Sound. 
142.     3C0.31. 

I  fee  no  reafon  to  alter  the  word  or  \  if  you  do,  why  may  not 
We  read  it,  iffht  dies  before  her  mother,  or  after  without  heirs. 

Adjournatur.  And  afterward^  Pratt  C.  J.  delivered  the  refolu- 
tion  of  the  court. 

We  are  of  opinion,  that  the  firfl:  part  of  the  will  is  no  devife,    f  45^  J 
the  teftator  only  taking  notice  how  the  eflate  was  fettled  before, 
that  if  he  made  no  will  his  wife  would  have  it  for  her  life,  and 
after  her  deceafe  of  right  it  would  go  to  his  daughter  Elizabeth 
(at  ever  ( i ).    The  devife  therefore  to  the  defendant  can  be  only 
confiderod  as  a  contingent  remainder,  or  an  executory  devife  :  as 
an  executory  devife  it  cannot  be  good,  for  the  contingency  is  too 
remote  (2)  and  it  is  not  like  the  cafe  of  Lloyd  v.,  Cary,  where  Cem.fRep.  lOr 
the  contingency  was  fo  very  near  the  compafs  of  a  life,  whereas  j^**  ***  ^* 
here  it  is  limited  on  the  wife's  having  no  iflue  male  by  a  fecond  PreL  Chan,  yt, 
hufband,  and  the  daughter  failing  of  heirs*  S-  c. 


(i)  Jf^rigbt  v.  Wyvel  2  Fent.         (2)   Fide  Gore  v.   Gwr,   fojl. 
57.    3  Lru.  259,  S.  C.    Ift  Bam-    938.  n. 
fi^dv.  Popbam^  I  /*.  H''ms,  59, 
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As  a  contingent  remainder  It  will  not  do  for  want  of  a  psfd* 
eular  eftate«  taking  the  firft  part  of  the  will  to  be  only  a  dedan* 
tion  how  his  eilate  was  fettled,  and  not  as  a  dmfe  to  die 
daughter. 

Befides,  it  appears  the  contingencf  never  happened,  for  die 
daughter  did  not  die  before  the  mother  (3),  confequentlj  the 
leflbrs  of  the  pbintiff,  who  are  both  heirs  to  the  danghtef  and 
heirs  to  the  devifor,  muft  enter,  and  therefore  the  plaintiff  maft 
have  judgment. 


(3)  From  this  it  appean  that  tasf  p^.  ii7S*  *^^  ^^  thiicaie 

the   C.  J.   coniidered  the  word  explained  ^anu  Cmu^  Rm,  3  td*^ 

*'  9r**  as  put  for  anJ,  and  that  334..  and  the    authoriues  Xhtxc 

the  condition  was  to  be  conftrned  quoted. 
Copulatively.   Fltk  Barktrs.Surc- 


Crompton  verf.  Ward, 

Intr;  de  HiU.  4  Geo.  rot  379* 

In  cife  for  an  T  ^  ^"^^^  ^^^  ^^  efcape  of  Mary  Oglithorpef  the  dcdaratiMi  ?ct 
cfcape,  qa.  X.  ^P^^*  ^^^^  MicL  2  Geo.  in  C  J?,  the  plaintiff  recovered 
^etherthe  judgment-  agaiuft  her  for  232/.  which  coming  into  B.  R.  by 
a  rVfcuTfJew*  ^^^  of  error,  the  writ  was  non  prai  and  execution  awarded, 
bh  bamfff  and  which  judgment  is  (till  in  force :  That  12  June  %  Geo.  the  faid 
iS'mJ&c  Oglethorpe  furrendered  to  the  F/eei  in  difcharge  of  her  bail,  from 
prifoner  was  not  whence  ihe  was  removed  by  habeas  corpus  to  Newgate  una  cum  die 
afterwards  found  et  caufa^  l^c.  whcrc  the  plaintiff  intended  to  diarge  her  in  cxc- 
A^fctii^Sf!^^  cution,  but  the  defendants,  flicriff  of  ifcCJd/^^f,  voluntarily  per- 
broH^t  ont  of  mitted  hcr  to  efcape.  The  defendants  confefs  the  faid  Ogletherpe 
^^if*^^"  ^'^  ^^''^  cuftody,  prout^  isfc.  but  fay  dxat  20  Jumi^  habeas  cerfus 
j2^nt  and*"  ^^^  delivered  to  them,  requiring  them  to  bnng'her  to  the  Chief 
csectt^nbyany  Juftice^s  chamber,  upon  which  they  made  a  warrant  to  their  bai« 
kot  smmn  mt'  Hff  commanding  him  to  carry  her  and  brinir  her  fafe  back  anin, 
anri  will  notes*  ,        .  ^i-i_i.^it:  r»T*  t.         ". 

cttft  tha  Aeria;  by  Virtue  of  which  he  took  her  out  of  Newgatiy  and  m  carrying 
her  along  fhe  was  refcued.  The  plaintiff  demurs.  And  Mich* 
5  Geo.  Torke  pro  quer^  took  three  excepdons  to  the  manner  of 
pleading, 

!•  It  is  improperly  pleaded :  they  fliould  not  have  (et  forth  the 
Sz£t,  but  the  operation  of  law  refuUing  from  that  fad;  therefore 
pleading  the  refcue  from  the  bailiff  is  wrong ;  it  ought  to  have  been 
as  from  the  (heriff,  fbr  tlie  law  takes  no  notice  of  a  bailiff  or  his 
ads.    In  Coot/i  cafe.  Hi/.  2  Geo.  a  refcue  w^retumedon  a  bill 

of 
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•f  MidJlefex  in  thi9  form :  that  a  capias  ad  fatufaekndtifn  liTued 
to  the  (heriff,  who  thereupon  took  the  debtor,  and  the  refcue  was 
made  of  the  prifoner  under  that  arreft :  exception  was  taken,  that 
this  return  was  only  argumentative,  becaufe  an  efeape  of  one  in 
cuftody  of  the  fiieriff  is  an  efeape  for  all  fuits  wherein  he  had  pro* 
cefs.  The  return  indeed  was  held  good,  it  being  Veritas  foBi^ 
but  the  court  held  it  would  have  b^  otherwife  in  pleading; 
a  Sound.  97*  If  one  jointenant  pleads  that  the  other  cwueffit  to 
him,  it  is  ill ;  for  it  (bould  have  been  pleaded  as  a  releafe,  that 
being  the  only  proper  conveyance  between  jpinteiiants.  a  Vent. 
149,  260,  %66%*  3  Lev.  290.  That  was  pleaded  as  a  grant, 
which  could  only  enure  as  a  covenant  to  ftand  feifed,  and  the  plea 
was  held  ill ;  for  it  ought  to  have  been  pleaded  according  to  the 
effed  of  it  in  law.     Salk.  8,  274. 

2.  The  defendants  ought  to  have  averred,  that  (he  was  not  af- 
terwards found  inhaUiva  fua.  DalU  215,  2 1 6.  Offi^'ma  Bre- 
vium  203,  204,  2179  226. 

3.  .The  habeas  corpus  requires  her  to  be  brought /ub/alvo  et 
fecuro  conduSbty  but  the  defendants  have  not  fhewn  that  they  com- 
plied with  this  dire^ion  \  as  they  ought  to  do,  when  they  plead 
a  refcue. 

As  to  the  principal  point,  whether  the  refcue  here  pleaded  be  a 
fufficlent  excufe ;  I  mud  obferve,  that  fuch  returns  have  never 
been  favoured,  becaufe  there  may  be  fraud  and  combination  im- 
pofiible  U>  be  difcovered,  and  they  infer  a  refledion  upon  the 
King,  by  fuppofing  an  unlawful  force,  as  appears  by  IVeflm.  2* 
c,  3Q«  which  recites,  that  the  iherifl's  multotiens  falfutn  dant  re* 
fpQnfum^  mandando  quodmn  potuerunt  exeqtti  praceptutn  regis  propter 
reffientiam  :  and  concludes,  Caveant  vicecomites  de  catero,  quod  hw 
jufmodi  refponjio  redundat  in  dedecus  domini  regis  et  corona  fua,  A 
return  of  a  refcue  may  difcharge  the  Iheriff  againft  the  King,  but 
not  againft  the  party.  Formerly  fuch  a  return  of  a  refcue  upon 
meftie  procefs  was  held  not  pleadable,  becaufe  the  (heriff  might 
take  fufEcicnt  power  of  the  county.  Cro.  £Iiz.  868.  But  fince 
in  the  cafe  of  May  v.  Proiy,  Cro.  Jac.  419.  3  Bid/l.  198. 
Moor  852.  I  Ro/L  jtbr.  807*  it  has  been  refolved,  that  the  ar- 
reft being  on  ixif/^^  procefs,  and  not  upon  execution,  the  flierifFis 
not  bound  to  take  the  pojje  comitatusy  and  therefore  refcous  is  a 
good  return  :  but  if  the  prifoner  had  been  once  in  the  gaol,  the 
fiieriff  ought  to  keep  Jum  at  his  peril,  and  refcous  is  no  excufe^ 
for  he  is  to  take  care  that  his  prifon  be  iftrong  enough  to  keep  the 
prifoners.  And  upon  procefs  of  execution  fuch  a  return  is  no 
excufe  againft  the  King  or  the  party,  for  the  procefs  being  uncc 
executed,  the  party  can  havi:  no  piher :  from  this  cafe  1  dra\^ 
%  two 
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two  inferences,  i.  That  when  the  prifoner  is  once  in  gaol,  a 
refcue  thence  will  be  no  excufe  to  the  (heriflF.  i  RolL  A^.  807. 
//•  3*  33  H*  6.  f  •  4  Cb.  84.  a.  is  a  much  ftrongcr  cafe  than 
the  prefcnt ;  for  there  it  is  held  that  if  rebel  fubjeds  break  the 
prifon,  whereby  the  prifoners  efcape  ;  this  is  no  ezcufc,  though 
it  is  otherwife  where  it  is  done  by  foreign  enemies.  In  33  Hen, 
6«  I.  the  cafe  was  adjourned,  but  in  16  Ed.  4.  3.  It  is  refolved 
by  all  the  Judges ;  and  the  marihal  of  B.  R.  was  forced  to  get  an 
aft  of  Parliament.  2*  The  other  inference  is,  that  whefcrer  die 
fheriiF  may  raife  the  /^,  he  is  not  excufable  for  a  rcfcous,  be* 
caufe  no  power  is  by  intendment  able  to  relift  the  iheriffand  his 
foffK  8  Hen.  4.  1 9.  The  prifoner  here  is  to  be  taken  to  be  in  adual 
cuftody.  It  cannot  be  intended  the  iaieas  corpus  was  fucd  out 
at  the  inftance  of  the  plaintiff,  and  the  IheriiF  might  have  raifed 
dicpoffei  the  very  words  of  the  writ  fuppoOe  it,  fubfolvo  etfcatn 
conduBu.  Since  it  appears  tliereforcy  that  the  IheriflPis  liable  for 
the  refcue  of  one  in  execution^  and  for  a  refcue  out  of  the  prifon 
where  the  cuftody  is  on  mefne  procefs  only,  becaufe  in  thofe  cafes 
he  may  raife  the  poffe^  I  can  fee  no  reafon  to  diftinguifli  this  cafe 
from  thofe,  and  why  he  may  not  have  thtpoffh  m  one  as  well  as 
in  the  otiier. 

Sootle  contra*  As  to  the  fiift  obje£lion,  we  may  plead  eithtf 
according  to  the  truth  of  the  fad,  or  the  operation  of  the  lav 
upon  ttat  faft,  and  either  way  is  good.  Palm.  53a.  2.  Wc 
have  confefied  and  avoided  the  efcape,  and  the  cafes  cited  are  of 
returns,  where  it  may  be  neceflary  to  fay  the  party  was  not  after- 
wards to  be  found  in  his  bailiwick ;  becaufe  according  to  the  lit- 
ter refolutionsy  i  Vent.  269.  which  denies  the  iheriff  of  Effexh 
cafe  in  Hob.  202.  the  prifoner  may  be  re-taken,  and  therefore 
the  return  muft  anfwer  every  poflibility,  which  need  not  be  done 
in  pleading.  The  third  objefiion  depends  upon  the  principal 
point,  as  to  which  I  muft  obferve,  that  it  appears  Ogitttcrfe  was 
not  in  execution,  for  which  reafon  cale  is  brought,  becaufe  the 
I  Rici^  2.  r.  12.  gives  debt  only  for  the  efcape  of  one  inexecu* 
tion.  1 1  Hen,  4.  i  j«  jf.  wounds  B.  and  being  in  the  cuftody 
of  the  conftaUe  efcapcs,  and  then\8.  dies  ;  the  conftable  is  not 
anfwerable  as  for  thp  efcape  of  a  felon.  Salh  614.  2  Med.  Ccf, 
158.  At  this  day  a  refcue  upon  mefne  procefs  is  a  good  excufe, 
though  the  former  opinions  were  otherwife.  3  Lev.  46.  2  Lev^ 
144.  and  2  Cro.  419.  May  v.  Probj.  There  is  a  great  difference 
between  prifoners  at  large,  and  thofe  in  a£iual  cuftody  j  the  lat- 
ter by  Wejlm*  2.  r.  i  r.  may  be  kept  in  irons,  but  that  extends 
only  to  fuch  as  are  within  the  walls  of  the  prifon  :  one  in  cuflodr 
out  of  the  prifon  is  not  required  to  have  fo  ftriA  a  guard,  and 
therefore,  tliough  a  refcue  out  of  the  gaol  of  one  in  upon  fnfjm^ 
{^rocefii  makes  the  iheriff  liable,  yet  he  is  not  i;^  for  the  refcue  of  a 

pcrfow 
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perfon  not  carried  to  gaol.  On  a  baieas  corpus  the  flieriff  may  go 
6ut  of  the  way  with  the  prifoner,  provided  he  has  him  ready  at 
the  return  of  the  writ.  3  Cb.  44.  a.  The  flieriff  is  obliged  to 
bring  out  the  party  in  obedience  to  the  King's  writ,  and  he  is  not 
compellable  to  have  a  ftri£ter  guard  than  for  a  perfon  arrefted  on 
me/ne  procefs :  a  common  capias  has  the  words /a/vo  cuftodias  as 
well  as  the  habeas  corpus y  fo  no  inference  can  be  drawn  from  the 
wording  of  the  writ.  The  reafon  why  the  iheriff  (hall  raife  the 
pop  in  cafe  of  execution  doth  not  hold  in  this  cafe  \  for  the  party 
doth  not  lofe  his  debt,  nor  even  his  procefs^  for  there  may  be  a 
re-caption:  the ftatute  of  Jlfflr/rf^jj^,  r .  21.  and  JTj^iw.  i,  r.  17. 
Weftm,  2.  ^«  39*  are  but  in  affirmance  of  the  common  law. 
2  Inft.  454.  For  the  flieriff  might  have  had  the /^before.  But 
thouehhe  may,  yet  he  is  not  obliged  to  raife  xhcpoffe  upon  every 
occanon,  for  it  is  to  be  prefumed  men  will  aA  according  to  law, 
and  the  contrary  is  never  fuppofed.  10  H»  7.  26.  The  (heriff 
in  this  cafe  might  plead  a  re-caption.  Godbm  177.  And  as  on  a 
habeas  corpus  he  may  let  the  prifoner  go  out  of  the  way,  it  (hews 
he  is  only  confidered  as  a  perfon  in  cuftody  upon  mefne  procefs  : 
efcapes  being  fo  penal>  the  judges  have  always  made  a  favourable 
conftruAion  for  the'  officers.     3  Co.  44.  tf. 

Torhe  replied.  This  is  more  than  a  cuftody  on  mefni  procefs. 
The  demand  tranfit  in  rem  judicatam  \  and  if  the  (heriff*  is  not 
liable,  it  will  be  very  eafy  to  bring  a  habeas  corpus  for  no  other 
end,  but  to  let  the  prifoner  efcape. 

Chief  Juftice.  Here  the  hOt  pleaded  is  true,  that  (he  was  in 
the  cuftody  of  bailiff,  and  refcued  from  him ;  and  though  this 
amounts  in  law  to  the  cuftody  of  the  (heriff'(  i ),  yet  it  differs  from 
the  cafes  of  grants,  for  there  the  tzQt  was  not  true :  it  was  not  a 
grant  but  a  releafc,  and  a  covenant  to  ftand  feifed,  but  here  the 
fad  is  true,  and  properly  pleaded.  2.  The  defendants  have 
confefled  and  avoided,  and  therefore  it  lay  upon  the  plaintiff*  to 
(hew  a  re-caption  in  his  replication.  The  third  obje£lion  like- 
wife  has  nothing  in  it,  for  the  words  of  a  common  capias  are  as 
ftrong. 

As  to  the  principal  point,  I  cannot  fee  how  this  cafe  is  diftin- 
guiihed  from  a  cuftody  on  mefne  procefs,  where  a  refcue  is  plead- 


(i)"  A  retarn  made  by  a  fhe-  '*  was  refcued  oat  of  his  cufto- 

riff  that  the  perfon  arretted  was  "  dy."     Per  Butler^  J.  In  H^eod- 

refcued  out  of  the  cuftody  of  the  gate  v.  Knatchiulij  2  Term  Rep. 

bailiff  has  beco  lield  bid ,  the  re-  156. 
turn  mad  be  chat  the  defendant 

Vol.  I.        ^  Hh  jiblc. 
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aMc  Tltc  flicriff  WIS  obliged  to  bring  her  out,  and  as  (he  was 
not  in  execntton,  (he  can  only  be  faid  to  be  in  upon  mejne  procefs. 
iW^  JuiUoe  aocori* 

Ejre  Jttftlce  inclined  the  refcue  was  a  fuiEcient  excufe,  and 
vreUpIeJulcd* 

Fffriffcttf  Jufticc  accord*  as  to  the  (irft  obje£lion.  As  to  the  fc- 
condl  think  the  plea  (hould  have  gone  on,  and  faid  (he  was  not 
found  afterwards ;  as  this  (lands,  there  may  be  an  intendment 
that  (he  was.  As  to  th?  third,  it  appears  (he  was  carried  by  one 
Cngle  ofHcer,  ^Ahich  is  certainly  a  negleA.  This  is  a  fort  of 
middle  procefs  after  the  plalutifF  has  run  a  long  race ;  and  though 
the  crown  may  command  the  flicriff  to  bring  out  his  prifoner,  yet 
that  is  without  prejudice  to  the  party  :  (lie  ought  to  be  conveyed 
as  fecurely  as  (lie  is  kept,  and  the  (heriff  here  may  have  his  remedy 
againft  the  refcucrs.  He  might  before  he  brought  her  out  have 
infifted  on  money  to  pay  a  guard  (a). 

Hit.  7  Geo.  it  was  argued  a  fecond  time,  by  Wearg  pro  quer\ 
Thequcdion  is,  whether  after  judgment  and  before  any  charge 
in  execution,  a  refcue  on  the  party's  being  brought  out  on  a 
habeas  corpus  be  a  good  excufc  for  the  (hertfF  in  an  a&ion  of 

cfcapc. 

To  prove  it  no  cxcufc  I  fliall  confider,  i.  What  arc  the 
grounds  of  this  aftion,  taking  it  as  entirely  new.  a.  Compare 
it  witli  the  refolutions  already  in  the  books.  3.  The  objedioni 
that  have  been,  or  may  be  made* 

!•  To  confider  the  foundation  of  fuch  an  a£Vion;  and  that  is 
the  damage  which  the  plainciffhas  fuftained  by  the  nege£l  of  the 
defendant,  which  he  might  have  prevented  by  the  ufc  of  thofe 
means  that  he  had  in  his  power  j  for  the  law  fuppofes  the /j^  to 
be  a  fufficient  defence  againfl  a  refcue,  and  that  no  force  is  able 
to  refift  the  (heriff  and  his  pojfe.  Here  is  not  tlie  aft  of  God,  at 
firo ;  or  any  foreign  force,  as  the  cafe  of  enemies,  which  I  ad- 
mit are  excufes  for  the  IherifF.  33  Hen.  6«  i.  \6  Ed*  4.  3. 
4  Co.  84,  I  Roil.  Abr.  808.  The  Iheriff  may,  if  he  pleafes,  raifc 
the  pojfe  in  execution  of  any  procefs  whatfoever*  2  Infl.  193. 
3  Hen.  7.  I.  Dalt.  &her.  iop.  20.  p,  104.  cap,  95.  p,  354,  5. 
The  plea  admits  the  negleft,  and  tlie  o(Ecer  has  a  fee*  3  BuJ/f. 
212.  Cro.  Eliz.  873.  I  Vent.  268.  Winch.  90.  2^  Ed,  3. 
45.3. 


(2)  ^eere»    Vuli  Hitman,  v.  Barbn',  f^Jl,  814. 

2  2.  The 
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1.  The  cafes  in  the  books.  I  would  compare  this  with  the 
cafe  of  a  refcue  of  one  taken  upon  mefm  procefs  before  he  is  car« 
ried  to  gaol.  In  Queen  E/izaheth*s  time  this  queftion  was  de« 
termined  againft  the  iheriff'.  3  Cro.  868.  Noy  40.  But  I  ad- 
mit it  has  fince  been  refolved  otherwife.  3  Bu/fi.  1984  And  now 
it  is  held,  that  the  flieriff  (hall  not  be  anfwerable.  2  Cro,  419. 
1  Roll.  Abr.%oT.  jD.  I.     i  Lev.  144.     3  Lev.  46. 

But  taking,  the  law  according  to  the  latter  refoIutions»  I  ihalt 
(hew,  that  the  reafons  they  go  upon  do  notafie£l  this  cafe. 

1.  In  the  cafe  of  mef/te  procefs,  though  the  (herifFraay,  yet  he 
is  not  bound  to  raife  thcpoje.  Dalt.  154.  But  in  this  cafe,  where 
the  prifoner  is  conveyed  by  procefs  after  judgment,  he  ought  to 
take  the  fame  caution,  as  if  he  was  upon  a  capitts  ad  fatisfaciendum^ 
nay  a  greater,  if  he  obfervcs  the  words  of  the  habeas  corpus^  which 
require  him  to  convey  the  priforter  fub  falvo  et  fecuro  conduHu, 
Befides,  this  is  a  procefs  not  fo  eafy  to  be  renewed  as  a  capias  ad 

fatisfaciendum  or  fne/ne  pxoccfs*     Cro.  Car.  240,  255. 

2.  Another  reafon  why  rcfcuc  on  me/ne  procefs  is  an  excufe  ii, 
becaufe  of  the  multiplicity  of  fuch  writs,  which  are  executed  at 
the  fame  time  in  different  parts  of  the  county,  which  makes  it 
impoifible  for  the  fheriffto  raife  xhcpojfe ;  but  tnis  is  a  writ  which 
rarely  ifTues,  and  there  is  no  danger  of  having  many  of  them  to 
execute  at  the  fame  time. 

In  the  cafe  of /n^f  procefs  the  plaintifThas  the  oondu£l  of  that, 
but  the  defendant  may  purchafe  the  habeas  corpus. 

3.  The  objcaions  are,  r.  That  we  may  have  our  remedy 
againft  the  refcuers ;  but  will  not  they  fend  us  back  again  to  the 
flieriflF?  Befides,  it  is  a  doubt  whether  the  plaintiff  has  any  re- 
medy againft  the  refcuers ;  the  (heriff  indeed  has,  and  therefore 
he  is  not  hurt  by  being  fubjeded  to  our  a£tion.  Hutt.  95.  2  Cro. 
419.  &9.  EL  ^'i.  The  wrong  is  done  by  both  the  (heriff  and 
the  refcuers.     i  RolLAbr.  698.  B.  3. 

2.  Say  they,  why  (hould  the  habeas  corpus  put  the  (heriff  in  a 
worfe  condition,  when  he  is  obliged  to  bring  her  out  in  obedience 
to  that  command  ?  But  we  fay,  no  command  of  the  crown  can 
excufe  him  as  to  the  fttbje£l.  Dyer  296.  b.  297.  a.  i  RolU 
Abr.  8o8. 

3«  It  is  objeJiedi  that  this  will  be  a  hard  cafe  upon  the  iherifi^ 
who  may  be  ruined  by  combinations  between  the  plaintiff  and  de- 
feodanc.    But  has  not  the  law  furnifhed  him  with  the  means  to 

H  h  a  .  preTent 
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prevent  any  thii^g  of  that  nature^  by  inYefting  him  with  a  power 
toraifcthe/5^^ 

Upon  the  whole  it  appears  here  has  been  a  negleA,  an  inter- 
ruption of  the  courfe  of  juftice,  a  damage  to  the  plaintiff,  for 
which  he  ought  to  have  redrefs. 

Reroe  tontra.  This  is  a  refcue  of  one  in  cuftody  on  mefne  procefs 
only,  and  not  out  of  the  walls  of  the  prifon :  for  (he  was  broi^ht 
thence  by  the  King's  command,  which  the  fheriff  was  bound  to 
obey.  And  4  Q.  44.  it  is  faid,  that  every  thing  is  to  be  taken 
moft  favourably  for  the  officer.  In  the  cafe  of  a  capias  adfatis- 
faciiftdumy  the  reafon  why  the  fherifF  was  liable  was,  becaufe  the 
party  could  have  no  new  writ.  Hob,  IhcrifF  of  Effex*%  cafe. 
Though  it  is  otherwife  refolved  fince,  that  the  party  lumfelf  may 
retake  him.  1  Sid.  330.  i  Lev.  211*  2  Keb.  340.  2  Lev. 
X09,  132.  I  VenU  267.  Shovf.  177.  But  what  if  he  is  refcued 
on  mefne  procefs,  and  cannot  be  re^taken  ;  does  not  the  plaintiff 
lofe  his  debt  as  much  i;i  the  cafe  of  an  execution  ?  The  reafons 
now  given  for  that  cafe,  are  not  given  in  the  books. 

This  is  no  more  than  a  cuftody  on  mefne  procefs  out  of  the 
walls  of  the  prifon  -,  every  common  capias  has  the  words  faitpo 
cufiodiaSf  fo  no  argument  can  be  drawn  from  thofe  words  in  the 
habeas  corpus.  The  (heriff  is  liable  in  no  cafe  for  a  refcue,  but 
where  he  was  obliged  to  take  the  pojcj  which  here  he  was  not.  If 
the  fheriff,  after  the  party  is  charged  in  execution,  brings  him  out 
on  a  habeas  corpus^  it  is  no  efcape  if  he  goes  out  of  the  dircGt  way. 
3  Co.  44,     Moor  257. 

And  as  to  the  objeAion,  that  the  plaintiff  is  no  party  to  the  fu« 
ing  out  the  habeas  corpus ;  is  not  that  the  cafe  where  there  are 
feveral  proceffes  charged  againft  the  fame  perfon,  and  he  is  ref- 
cued when  taken  on  one  only  ?  And  though  the  warrant  is  to 
one  bailiff  only,  yet  that  is  .no  argument  of  a  neglef):,  becaufe 
that  bailiff  had  it  in  hb  power  to  raife  ihcpoffe  without  reforting 
back  to  the  iheriff. 

Jdjournatur.  And  this'  term  Pratt  Chief  Juftice  delivered  the 
refolution  of  the  court. 

It  was  admitted  at  the  bar,  and  is  not  now  to  be  difputed,  but 
that  on  tlie  one  hand,  if  the  flieriff  arrefts  the  party  by  virtue  of 
fnefne  procefs,  and  he  is  refcued  as  he  carries  him  to  gaol,  it  will 
1>e  a  good  excufe  for  the  iheriff.  Cro.  Jac.  419.  And  on  the 
other  hand,  if  the  party  be  once  within  the  walls  of  the  prifon^ 
though  the  cuftody  be  on  mefne  procefs  only,  yet  a  refcue  from 
•    3  ■  •  thence 
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thence  by  any  but  common  enemies  will  be  no  excufe :  if  a  com- 
pany of  rebels  break  the  prifony  and  let  out  the  prifoners,  yet  tlie 
fberi£F  is  anfwerable ;  becaufe  the  law  fuppofes  the  (heriff  and  his 
pojfe  arc  fufficient  to  refill  fuch  a  force,  i  RolL  Abr.  8fi. 
4  Co.  84.  Thefe^  I  fay^  arc  gronnds  that  arc  not  to  be  dif* 
puted* 

The  cafe  at  bar  is  new,  and  differs  from  both  thefc';  but,  how- 
ever, we  muft  take  it  upon  the  different  reafons  of  thofe  cafes. 
In  the  cafe  of  mefne  procefs  the  fheriff,  if  he  meets  the  party 
againft  whom  he  has  fuch  procefs  by  accident,  and  is  told  it  it 
the  defendant,'  he  is  bound  to  arreft  him ;  and  then  becaufe  it  is 
notfuppofeddiathe  has  always  ihtp$ffe  along  with  him,  he  is 
excufed  againll  a  refcue.  But  in  the  prefent  cafe  there  is  no 
fuch  danger  of  furprize,  he  has  notice  before,  tliat  fuch  a  day  hp 
is  to  bring  the  party  out  of  prifon,  and  it  is  his  duty,  and  fo  he  is 
dire£ted  by  the  writ,  to  provide  for  the  fure  and  fafe  condud  of 
the  party.  Here  he  has  not  taken  that  caution,  whereby  the 
plaintiff,  who  had  an  intereft,  a  fort  of  property  in  the  body  of 
the  prifoner,  has  fuftained  a  damage.  This  damage  has  luip« 
pened  by  the  negle£l  of  the  (heriff,  and  therefore  he  muft  an- 
swer it  to  the  plaintiff  in  this  action.    Judgment  pro  q^utr^. 
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7  Georgii  Regis.     In  B.  R. 

Sir  John  Pratt,  Krtt.  Lord  Chief  JuJIice. 

Sir  Littleton  Powys,  Knt.  -. 

Sir  Robert  Eyre,  Knt.  \yuflices. 

Sir  John  Fortefcue  Aland  Knt.     ^ 

Sir  Robert  Raymond,  Knt.  Attorney  GcneraL 

Sir  Philip  Yorkc,  Knt.  Solicitor  General. 

Dominus  Rex  verf.  Butcher. 

In  order  of         T7  XCEPTION  was  taken  to  an  order  of  baftardy,  that  it 

baftardy  it  muft  JQ^  did  not  appear  the  child  was  born  in  the  pariih  to  which  the 

Vrhortln^lhc  ^^^*^^  ^^  ordered  :  for  it  ran,  We  A.  and  B.  two  juftices  of  tie  ho- 

pariih  to  which  ^ough  oflAmc  Regis,  tefiditig  within  the  iimits  where  the  parijb 

rtlief  is  ordered,  church  is y  within  which  parijb  the  child  was  hom^  do^  &c«  which  is 

^^  *^'**         only  an  averment,  that  the  juftices  refided  in  that  parifh  where 

the  child  was  bom,  but  that  might  not  be   the  fame  parifh 

to  which  relief  is  given}    and  for  this  fault  the  order  wa$ 

quafhed. 

M  X  Bar    B         ^^^'  3  ^^^'  ^*  ^^  ^'  ^^'^^^^"^  (^)»  An  order  was  quafhed,  for 
&.3a6,  ^^'    '    not  flic  wing  the  child  was  born  in  the  parifh,  to  which  relief  was 
ordered. 
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Between    the    Parifbes  of  Eaftwoodhey   in   com*  Hants  end 
"Vyeftwoodhcy  in  com'  Berks. 


u 


PON  appeal  from  an  order  of  two  juflices  for  the  re-  if*  fi«  grown 
^      moval  of  Robert  Baker,  Elizabeth  his  wife,  and  Tbomoj  Jf/^XVi'^'JS^ 
their  fon  under  fcvcn  years,  from  the  parifh  of  Weft^voodhey  to  the  ofihe  fiunily,  he 
parifli  of  Eajlwoodhey^  the  Scffions  ftatc  the  hO,  fpecially  for  the  ««»« *  ww  fct- 
opinion  of  the  court.  ^r^fl?" 

xhe  /atber  after- 

That  forty  years  fince,  Thomas  Baher^  the  father  of  this  Robert,  w*i«4»  re«o^et 
was  feifed  in  fee  of  a  freehold  eftate  in  the  pariili  of  Hampjead  J^Jid^hel^i 
Marjhal  in  the  county  of  Berh,  where  he  lived  till  the   year  ao  (buiemeot  in 
1697,  and  had  this  fon  Robert,  who  was  at  that  time  eight  years  ^'  ***  P^«* 
old.     That  in  1697.  the  father  and  all  his  family  removed  to 
Cheveiey,  whCrc  he  rented  a  tenement  of  20  /.  per  ann.  for  two 
years.     That  in  1699.  he  purchafed  a  copyhold  eftate  of  ii/. 
per  attHm  in  the  pariih  of  Weftwoodhey,  whidier  he  removed  with 
his  fon  and  fervants,  and  ferved  churchwarden  and  other  pariih 
offices,  and  paid  taxes,  till  1716.  when  he  purchafed  a  cottage 
of  I  /.    12/.  od.  per  ann*  in  Eaftwoodhey,  and  went  and  lived 
upon  it  till  his  death ;  but  they  (late  it  fpecially,  that  Robert  the 
fon  (laid  behind  in  fVeftwoodhey,  where  he  married  a  wife,  and 
has  work'd  ever  fmce  on  his  own  account,  and  that  he  is  thirty 
years  old.     Upon  the  whole,  the   fedlons  confirm   the  order  of 
the  two  ju&ices  for  his  fettlement  at  Eqftwoodhey. 

Strange  moved  to  quafli  the  order  of  feflions,  for  that  the  fet- 
tlement  of  Robert  the  fon  is  either  at  Hampjiead  Marjbatl^  where 
he  was  born,  and  where  he  lived  till  eight  years  old  :  ^alb.  470. 
Or  if  it  ihould  be  carried  fo  far,  as  that  he  gained  a  new  fettle- 
mcnt  with  the  father,  by  removing  with  him  as  part  of  his  fami- 
ly, according  to  the  cafe  of  Cumner  v.  Milton,  Salk,  528.  yet 
that  can  carry  him  no  farther  than  Wefiixmdhey,  which  is  the  laft 
place  to  which  he  accompanied  his  fadier  s  but  let  the  fettlement 
be  in  cither  it  is  not  material  now,  the  only  queftion  being  whe- 
ther here  is  any  fettlement  in  Eaflwoodbey,  for  which  there  is  no 
colour. 

Mr.  Strode  e  contra  infifted,  that  let  the  fon  be  of  what  age  he 
will,  he  {hall  follow  the  fettlement  of  the  father,  till  he  gains 
one  by  his  own  acquifition  ?  AnA  it  appearing  hie  had  never  done 
any  thing  to  gain  a  fettlement  by  aft  of  his  own,  either  in  Hamp^ 
Jlead  Marjbal,  Cheveley,  or  JVeJlwoodhey,  then  he  mud  follow  the 
lettlement  of  the  father  as  well  in  Eaflwoodhey  as  in  any  of  the 
Kft. 

Hh4 
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C*  J.  The  queftion  is  oot  where  this  man  and  his  family  ate 
fettled,  but  whether  there  appears  a  fettlement  of  him  in  Ea/l" 
nvoodhejm  If  he  had  gone  thither  with  his  father  as  part  of  the  fa« 
mily,  pofliblj  it  might  have  been  a  fettlement  of  him  there,  but 
by  (laying  behind  he  was  divided  from  his  father,  and  therefore 
there  is  no  colour  to  make  it  a  fettlement  in  Eajlwcodhej.  I  think 
his  fettlement  is  in  Wepwoodheyj  which  was  tfxe  laft  place  where 
he  lived  as  part  of  the  father's  family*  To  which  Po^s  J.  agreed. 
Et  per  Eyre  J.  He  is  fettled  at  JVejhvoodhey^  and  it  is  not  material 
how  that  fettlement  was  acquired,  whether  by  his  own  ad,  or 
the  a&  of  his  father.     Suppofe  a  mailer  has  two  farms  in  two 

Earifhes,  and  he  removes  during  the  year,  and  leaves  the  fcnrant 
ehind  co  take  care  of  the  farm :  (hall  the  mailer's  gaining  a  nrv 
fettlenicnt  transfer  the  fettlement  which  the  fervant  gains  by  his 
fervice  ?  Certainly  it  (hall  not. 

Forte/cue  J.  acc§rfP^  and  the  order  was  qua(hed  (i}« 

( n  ^/.  Michael* s  Coflaxy^  and  Si.  Maihe^U,  /•/.  831.  aad  the  aa« 
thorities  there  cited. 

Jeffi7  verf.  Wood, 

Mich.  7  Geo.  rot.  264. 

On  denmrrer  to  ^T*  H  E  plaintiff  in  error  a(figned  errors  in  law,  and  in  h(!t% 
e^'^^*  *5  -*-  *"^  ^^  demurrer  for  duplicity  the  queftion  was,  what 
ment^  U  f^'  judgment  the  court  (bould  give  \  and  after  conCderation  they  or- 
0fim&mrm         dercd  an  entry,  quod  affirmetur^  according  to  Telv%  58. 


Turton  verf.  Hayes* 

After  NMr/fw      ^T^  ^  ^  plaintiff  had  been  non  prosed  in  a  former  adion  for 

STi/'fi^***"'        -I     want  of  a  declaration,  and  now  in  a  fecond  a£lion  Serjeant 

tw  IkooA^  ^  Jf^taher  moved,  that  the  defendant  might  be  difcharged  upon 

aaion.  common  bail,  alleging  it  to  be  the  praAice  of  C.  B.     Srdper 

curiam^  We  know  of  no  fuch  pradice  here,  and  think  ii  very 

unreafonzble ;  for  the  plaintiff  fuffers  enough  by  paying  cofts  in 

the  firft  action,  and  therefore  ought  not  to  be  in  a  worfe  condition 

than  before  (i). 


(i)Held  ace.  in  C.  B»  where  v.   Davila,    i    LJ,   Raym.  670. 

plaintiflFdifcontinued  his  £r(l  writ,  Crmtchjuid  v,   Sipvar/i.  in  C.  /. 

iiaving  roidaken  his  adlion.  Bates  t   Wtlf.  93.    arntra.  Fide  OlmUs 

V.  £anyj  a  ^1^  381,     4lmaiifin  V.  Delay ^  pofi.  121$. 
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Belley  verf.  Scott. 
Paf.  6  Geo.  rot.  408. 

ER  R  O  R»  tarn  in  the  award  of  execution  in  2,fcire  facial  In  die  cafeof 
aeainft  executors  upon  a  judement  aninft  their  teftator  in  P«>f«<^ni« 
C.  ^.  in  Ireland,  quam  m  afftrmatione  ejufdetn  m  B.  R»  there.  and  hU  wife  at 

«iecutrix,  if  a 

Strange  pro  querente  in  errore  took  fcveral  exceptions,  and  inter  jj|^^[||^" 

olia,  needa  no  aUcga- 

tjon  of  a  coo- 

Firfl,  The  proceedings  are  againft  a  man  and  his  wife  as  exe-  it  be  ailedged  t» 
cutrix,  and  the  devaftavit  is  returned  in  this  manner,  that  goods  ^  (•  th/eirowa 
of  their  teftator  did  come  to  tlieir  hands  fufficient  to  pay  the  debt,  j^^jfj^^ 
which  they  (/.  e.  the  h*u(band  and  wife)  have  wafted  and  con- 
verted to  their  own  ufe,  which  he  faid  zfeme  covert  could  not  do ; 
and  cited  i  Vent.  la,  24,  33.  where  in  trover  it  was  held  ill,  to 
fay  zfeme  covert  converted  goods  to  her  own  ufe ;  and  though 
this  be  the  cafe  of  an  executrix^  who  has  a  particular  intereft  m 
the  goods,  and  mav  difpofe  of  them  as  Ihe  pleafes  ;  yet  that  can- 
not alter  die  cafe,  becaufe  the  converfion  has  quite  extinguiflied 
that  particular  intereft  of  hers,  and  can  enure  only  to  the  benefit 
of  the  hufl>and.  i  Roll.  Air.  932.  F»  i.  fpeaks  of  theilieriff's 
returning,  that  the  hufband  had  converted,  and  he  fays  that  in 
that  cafe  the  execution  (hall  be  de  bonis  propriis  of  the  huft)and, 
whereas  here  it  is  awarded  againft  the  goods  of  them  betli. 
Sedper  curiam,  The  precedents  are  fo  as  this  in  the  cafe  of  tl feme 
executrix.  It  is  fufficient  to  fay  that  the  wife  wafted  the  goods, 
without  going  on  to  fpeakof  a  eonverfion;  and  therefore  if  the 
expreilion  be  not  proper,  we  may  reje£l  the  cenverterunt  in  ufum 
fuum  prcprittm.  In  trover  it  is  effential,  but  here  it  is  not.  i  RolL 
jfir.  930.  pi.  9.  Cro.  Car.  5 19.  are,  that  tlie  judgment  on  fuch 
a  return  (hall  be  de  bonis  propriis  of  both  (i)* 

Second  exception.      Upon  the  writ  of  error  in  B.  R.  before  er-  The  court  ro»y 
rors  affigned,  or  diminution  alleged,  there  goes  a  certiorari,  by  bTfort*  rron  *** 
which  all  the  feveral  procefles  of  execution  are  brought  up  and  affiineu. 
made  parcel  of  the  record  \  whereas  the  only  ground  for  award- 
ing it  can  be  to  verify  or  falfify  an   aftignment  of  errors,  and 
therefore  it  Qiould  not  have  ifliied  before  (2).     Scd per  curiam. 


(l)  Fide  Mprfeoi  v.  Chivers  et  (2)    powers  v.   Man^^    z   Ld, 

Ux^  ptfi.  63 1  •     SmaUiy  v.  Kerfnt,     R(ijm.  1554.  foft.  8  J 9. 
e$  Vx*  pBfi.  1094. 

The 
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The  court  may  take  notice,  that  the  record  is  imperfed,  aod 
award  the  writ  for  their  own  fatisfadion  (i)« 

ryetm-eur^ uno      ^'''^  exception.  In  all  judgments  it  muft  appear,  the  coorthas 

•fl'endai'pait  of  fully  confidcred  of  the  cafe,  and  are  convinced  that  the  judgment 

the  judgment,    they  give  is  right  at  the  time  of  pronouncing  it;  and  in  Salk. 

[  441  3    402.     Atnooody*  Burry  a  judgment  on  demurrer  was  held  eno* 

jieous,  for  want  of  quia  viJetur  cur^  quod  placitum  imnus  fuffideTu 

in  lege  extfiit.     In  the  cafe  at  bar  it  appears  the  judgment  was 

affirmed  before  the  merits  of  the  cafe  had  been  confidered,  for 

the  record  is,  quia  videbitur^  in  the  future  tenfe,  inftead  of  videtur : 

fo  that  becaufe  //  ivUI  appear  at  a  time  to  come,  that  the  record  is 

rightj  therefore  do  they  before  that  time  affirm  the  judgment* 

Sedper  curiam.  That  cafe  of  Atnvood  v.  Burr  was  of  an  infe- 
rior court;  neither  (as  Mr.  J.  Eyre  faid)  is  the  report  of  it  right; 
indeed  that  point  was  mentioned  in  Mich,  i  Ann*  but  the  caufe 
hung  till  Htl.  4  Ann.  when  the  judgment  was  reverfed  on  another 
point.  Videtur  cur^  is  no  judgment,  Cro.  EL  145  and  is  implied 
in  the  ideo  conjideratum  ejlm  There  was  a  cafe  in  the  Exchequer 
Chamber,  where  the  quia  videtur  was,  that  the  defendant's  plea 
is  good,  ideo  conjideratum  eft^  that  the  plaintiff  have  judgmenu 
But  the  court  faid,  that  if  it  did  not  appear  to  be  erroneous,  they 
would  not  reverie  it  merely  becaufe  a  wrong  reafon  was  given  for 
tlie  judgment.    The  judgment  was  affirmed. 


(3)   Mnedith  v.  Davis,  SaJk. 
470.      Berkley  v.   Howardj  pofl. 


907.     Et  vide  Mcrrjjiddy*  Benj^ 
fofi.  765. 


Robins  verf.  Sayward. 

PJ?  R  curiam^  We  cannot  ground  an  attachment  for  non-pcr- 
T.  ,  .  formance  of  an  award  on  the  affirmation  of  a  quakcr ;   for 

neli  to  ground      .-...i-.i  .  ..  ... 

an  atuchment    though  it  bc  m  a  fuit  between  party  and  party,  yet  it  is  a  cruninal 
fornon-per-       profecutiou  within  the  provifo  of  the  ftatutc  7  £5*  8  ^.  3. 

furm<ince  of  »n  *  *    %  "' 

iwird.  ^•34-(0 


(1)  Rex  v.  Bridges,  Say.  72. 
R  X  V.  Bow,  ib,  75.  S.  P.  and  fee 
Coxven  V.  H'^alUr,  2  KeL  66. 
But  it  is  now  held  other  wife*  as 
being  confidered  only  in  the  na- 
ture of  a  civil  execution.  Rex  v. 
Stokes,  Cozvf.  136.  Taylors.  Scott^ 


cited  per  Lord  Mansfield,  in  At* 
che/$H  V.  Everitt,  Convp.  594. 
quod  vide.  In  Rex  v.  Myers^  1  Teia 
Rep.  266.  per  Bulkr  J.  In  Rex 
V.  W.  Birwen,  per  Lord  Keinw 
C.  J.  5  Term  Rep.  1 58.  Et  ii^ 
Rex  V.  ff'jeh,  pofi.  872. 
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Bomley  verf^  Frazier. 

CASE  upon  a  foreign  bill  of  exchange  by   the  indorfce 
againft  the  indorfor,  and  on  general  demurrer  it  was  objed-  of«Sangei^^^ 
ed,  that  they  had  not  fhewn  a  demand  upon  the  drawer,  in  be  charged*  ™*^ 
whofe  default  only  it  is  that  the  indorfor  warrants :  and  becaufe  ^^*out  firft  re. 
this  was  a  point  unfettled,  and  on  which  there  are  contradi£iory  dnwer."^  ** 
opinions  in  Salk.  13 1 .  and  1 3  3  •  the  court  took  time  to  confider  of  it. 

And  on  the  fecond  argument  they  delivered  their  opinions, 
that  the  declaration  was  well  enough.  The  defign  of  the  Jaw  of 
merchants  in  dillinguilhing  thefe  from  all  other  contra£ts,  by 
making  them  aflignable,  was  for  the  convenience  of  commerce, 
that  they  might  pafs  from  hand  to  hand  in  the  way  of  trade,  in 
the  fame  manner  as  if  they  were  fpecie ;  now  to  require  a  de« 
mand  upon  the  drawer,  will  be  laying  fuch  a  clog  upon  thefe 
bills,  as  will  deter  every  body  from  taking  them :  the  drawer  r  . .  ^  1 
lives  abroad,  perhaps  in  the  hidtesj  where  the  indorfee  has  no 
correfpondent  to  whom  he  can  fend  the  bill  for  a  demand,  or  if 
he  could,  yet  the  delay  would  be  fo  great  that  no  body  would 
meddle  with  them.  Suppofe  it  was  the  cafe  of  feveral  indorfe- 
ments,  mud  the  laft  indorfee  travel  round  the  world  before  he 
can  fix  his  adion  upon  the  man  from  whom  he.  received  the  bill. 
In  common  experien^  every  body  knows,  that  the  more  indorfe« 
ments  a  bill  has,  the  greater  credit  it  bears;  whereas  if  thole  de- 
mands were  all  neceffary  to  be  made,  it  muft  naturally  diminifh 
the  value,  by  how  much  the  more  difficult  it  renders  the  calling 
in  the  money.  And  as  to  the  notion  that  has  prevailed,  that  the 
indorfor  warrants  only  in  default  of  the  drawer  \  there  is  no  co- 
lour for  it,  for  every  indorfor  is  in  nature  of  a  new  drawer,  and 
at  nift  prlui  the  indorfee  is  never  put  to  prove  the  hand  of  the 
firit  drawer,  where  the  a£tion  is  againft  an  indorfor.  The  re- 
quiring a  proteft  for  non-acceptance  is  not  becaufe  a  proteft 
amounts  to  demand,  for  it  is  no  more  than  a  giving  notice  to  the 
drawer  to  get  his  effcfts  out  of  the  hands  of  the  drawee,  who  by 
the  other's  drawing  is  fuppofed  to  have  fufficient  wherewith  to 
fatisfy  the  bill. 

Upon  the  whole,  we  are  of  opinion,  that  in  the  cafe  of  a  foreign 
bill  of  exchange,  a  demand  upon  the  drawer  is  not  necefiary  to 
make  a  chirge  upon  the  indorfor,  but  tlie  indorfee  has  his  liberty 
to  refort  to  either  for  the  money  ( i ).  Confequently  the  plaintiff 
muft  have  judgment* 

(i)  In  Lawrence  v.  Jacobs  pcft.  between  foreign  and  inland  bills, 

515.  zxiALake  v.  Hayes,  I  Atk.  and  in  Heyl'tn  v.  Adam/on,  Burr. 

a8i.  the  fame  point  is  laid  down  669.     D.  ace.  in  the  cafe  of  am 

generally,  and  no  diftinfUon  taken  inland  bill. 
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Dominus  Rex  v«/.  Carten 

IndidmeAt  for    T  Ndiamcnt  for  trcfpafs  before  juftlces  of  peace,  and  exceptet 

jE  of^J^c  1  *at  ^^  ^»^  '^o^  aPPf  ar  *<^y  ^^^  ^^1  jurifdiaioif,  for  want  of 
quaflied  for  want  necmn  ad  divtrfas  felonlas  tranfgreffionet  et  alia  maUfaHa  in  comitatu 
^^  ^^  ^^^  ^*'  pradt^o  perpetrata  audiendum  et  terminandum  aJigtC^  for  thcfc 
^i^^fimal  word$  arc  in  all  the  conuniflions  ever  fiocc  18  £dw,  3.  and  the 
ttc,  opinions  have  been,  that  without  that  claufc  the  jufticcs  as  juAices 

cannot  hear  and  determine.     Lamb.  Juji*   46,  47*     Cvv*  Jjc. 

633.      I  VenU  33.     2  Kth.  160.     2  R.  3.9. 

Jiar.  f o  Gf.  ^  p^r  curiam^  The  indiament  mull  be  quaflied.    At  firft  the 

Kex  ▼.  Straw,    jufticcs  wcrc  Only  confervators  of  die  peace,  and  the  fubfequent 

edTontheS^-  P^^c*"  ^^  h^*'  ^^^  determine  given  by  Ac  (latutes  18  and  34  E. 

rity  of  thii  cafe  3.  IS  Only,  that  by  commiffion  they  may  have  fuch  a  power.  The 

without  debate,  commiffion  of  the  peace  appears  to  have  been  altered  into  the  prc- 

fent  form  immediately  after  making  thofe  itatutes,  which  (hews 

the  opinion  of  tlie  King's  counfel  at  that  time.    Lambart  fays, 

[  443   J     ^^^  theyjhall  have  power  ^  which  muft  be  underftood  by  commjfsn. 

As  therefore  this  is  not  a  proceeding  upon  their  common  law  ju- 

rif£li£lion,  but  a  jurifdi£lion  given  by  ftatute ;  whenever  they 

hold  fuch  pleas,  they  muft  (hew  an  appointment  to  hear  and  de- 

terminCj  and  we  cannot  intend  thai  they  hiire  fuch  a  power. 


Everett  ver/.  Gery. 

Where  error  It  /^  N  the  return  of  the  fecond  fcire  facias  againft  bail,  a  four 
not  bro«|ht  till  ^^  j^yg  ^jg  ^^g  given,  and  on  the  fourth  day  the  principal 
tfae'baii  to* fur- '  brings  crror,  and  Mr.  Wearg  thereupon  moved  to  (lay  proceedings 
reiMkr,  the  court  againft  the  bail,  pending  the  writ  of  error;  and  cited  Myers. 
^^^^xt^^  -/frrAi/r,  ante  419.  and  Church  v.  Ihrogmortai  in  the  Houfc  ef 
§^^10  Gm,  Lords,  where  the  Houfe  thrcatned  to  commit  the  attorney,  for 
AirtdM.Srtw  proceeding  againft  the  bail  pending  error  in  Parliament. 

not  move  till  As  to  the  (irft  cafc,  the  court  faid,  it  differed,  for  there  the 

both  /«.  f»c.  bail  came  in  time,  while  they  might  furfender  the  principal ; 
^"/^J^  which  they  cannot  do  here,  after  the  return  of  the  fecond//rr 
them,  and  Ac  faciaSy  at  wliich  time  no  writ  of  error  was  brought.  And  as  to 
court  heM  they  (j^g  ^.^f^  j^  ^Yic  Houfc  of  I^ords,  It  was  there  agreed,  that  the  couit 
came  too  a  e.  j^j^^y  could  not  reftrain  them  ;  but  the  Lords  faid  they  expected 
more  rcfpetS.     Curia*    We  can  make  no  rule. 
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Dominus  Rex  verf.  Landen. 

AConviftioD  of  forcible  entry  was  moved  to  be  quafhed,  be-  ^.T*.^*"  ^. 
caufe  taken  before  juftices  adpacem  in  cwntatu pntdiElo  corv^  tht  preterfea'*" 
Jervandam  qfjignatis^  without  faying  pro  comitatu.     SalL  474.  ( I  }•  unk,  ill* 
Sedper  curiam^  Let  it  be  quafhed  for  another  fault,  that  it  is  in 
the  preterperfe£t  tenfe  acceffimut  et  vidimusy  whereas  it  fliould  have 
been  in  the  prefent  tenfe  (2). 


(1)  Fide  Rex  v.  JAnfw^  anie         (a)   Fide  Rex  v.  Roberts^  poft. 
261.  MJid  ReM  V.  Qk$ff,p9ft*  71 1.     608.     Rex  v.  Holly  i  Term  Rep, 

Sao. 


Dominus  Rex  verf,  Stapleton. 

TRANGE  moved,  that  the  defendant  who  was  convicted  Pradtce. 

for  a  mifdemeanor,  and  lay  in  execution  for  the  fine,  might 
affign  errors  by  attorney,  to  fave  the  charge  of  being  brought  up  \ 
the  clerks  faying  it  could  not  be  otherwife  without  leave  of  the 
court.     Curia.  It  is  in  our  difcfetion^  let  it  be  fo. 


5" 


Watkins  verf.  Parry.  f  j^^  ] 

DEBT  upon  a  bail  bond,  the  defendant  traverfed  the  arreft  !« ««fc  of  ball 
of  the  principal  5  and  on  demurrer  judgment  was  given  for  ^^^^J^j^*,! 
the  plaintiff;  for  otherwife  this  will  be   a  way  to  avoid  all  bail  it  not  tnverf*.  - 
bonds  that  are  civilly  taken^  without  expofing.  the  party  by  an  ^^*  (0* 
arreft. 


(1)  Hetyky  V,  Fitzgerald^  foft.  643.  S.  P. 

Dominus  Rex  verf.  Barber. 

HE  prefented  a  petition  to  the  common  council  of  London^  q„  attichment, 
reflediing  upon  one  of  the  aldermen,  and  ufed  contemptu-  party  not  bound 
ous  words  of  this  court  at  the  fame  time.     For  the  petition  the  ^  anrwer  what 
court  granted  an  information  againft  him  and  thofe  who  figned  it,  S^^^^^r 
and  for  tlie  contempt,  an  attachment.  oft'ence. 

The  profecutor  in  his  interrogatories  aflcs  him,  If  he  did  not  pre- 
fcnt  the  petition,  and  ufe  fuch  and  fucli  words.  And  now  the 
defendant  moved^  that  the  interrogatory,  as  to  prefentingi  might 

be 
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be  ftruck  out,  becaufe  It  is  making  bim  accufe  bimfelf  of  tbaf 
which  will  conYi£l  him  of  the  libeL  Et  per  curum.  He  is  not 
obliged  to  anfwer  it ;  you  may  aik  him  whether,  when  the  pe« 
tition  was  prcfented,  he  did  not  fay  fo  and  fo ;  therefore  let  that 
part  of  the  interrogatory  be  ftruck  out, 

N.S.  This  pro-  N.  B,  I  drew  them  at  firft  as  the  court  now  fettled  them,  but 
fIrSitr"the°^S  ***  queftion  was  put  in  after  they  went  from  me,  though  I  cau« 
of  gract  iflier-    tloned  the  attorney  againft  it. 

pofing. 

Dominus  Rex  verf.  Clarkfon  et  al*. 

CJ^r^^^i,  OntW«i«r-  T\IBLET  pretending  to  have  married  Mrs.  TurbervUle^  1 

/««th« court      J^  lady  of  fortune,  took. out  z.  habeas  corpus  diTc€ted  to  her 

oAerordcfM  to  g^^^^ians,  Commanding  them  to  bring  her  into  court.     To  rhU 

therarty,  but  to  writ  I  drew  a  return,  Aat  by  her  mother's  will  (he  was  commit- 

^««  11  JLj""****^   ^cd  ^o  the  care  of  Mrs.  C/ark/ou,  who  had  put  her  out  to  fchool 

toaint^fi)/*"     *°  ^^  Other  defendant,  where  (he  had  continued  ever  fincc  with 

her  own  liking,  and  with  the  approbation  of  her  guardian ;  aiid 

that  (he  now  remains  there  of  her  own  accord,  under  no  reftraint : 

et  tiuUa  alia  ejl  cauja^  i^c. 

When  fhe  was  brought  into  court,  and  the  return  had  been 

read,  the  Chief  Jufticc  afked  her,  if  (he  defircd  to  be  taken  out  of 

t  445  ]    ^^  hands  of  the  perfons  ihe   lived  with,  and  go  with  Dihlej  ? 

She  denied  him  to  be  her  hufband,  and  defired  (he  might  conci* 

nue  with  her  guardians.     Et  per  curiam^  We  have  nothing  to  da 

•     to  order  her  to  go  with  Dibley^  but  only  to  fee  that  (he  is  under 

no  illegal  reftraint :  all  we  can  do  is,  to  declare  that  (he  is  at  her 

liberty  to  go  where  (lie  pleafcs  (2)  5  but  left  this  writ  be  made 

ufe  of  by  Dihhy  as  a  means  to  get  her  abroad,  and  feize  her,  (as  I 

told  the  court  we  had  reafon  to  apprehend)  we  will  order  cur 

tipftaft'  to  wait  upon  her  home  to   her  guardians ;    and  fo  it 

,  was   done  in  Lady  Harriot  Berkley*^  cafe,  3^  VoL  State  Trials 

78.(3). 


(1)  Rex  V.  7.   Clarke,  I  Bmr.         (3)  Rex  v.  Jmte  Br§$ie,  I  Barr. 

606.  I99>-   ^-  P*      ^^    R*^   ^-  ^^'^ 

(2)  FiJc^  Rex  V.  Johnfon^  poft^     Francis  Blake  Delaval,  where  tbe 
579.  protedion  of  an  cificer  was  re- 

fufed.     3  Butt.  1437* 
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Power  wf/I  Jones. 

THE  defendant  brought  a  writ  of.  error  coram  vohls^  and  Appeaiance  rf 
affigncd  infancy  and  appearance  per  attorney.      Strange  lllfy^iot  ameSu 
moved,  that  the  attorney  might  be  obliged  to  fet  it  right,  and  able. 
cited  Goodright  v.  Rights  and  Straiten  v.  Burgifs.     But  the  court  ^*"*  *S«  x'4* 
faid  they  could  not  do  it  in  this  cafe,  becaufe  here  was  no  ex- 
prefs  undertaking  to  appear,  as  there  was  in  thofe  cafes ;  if  there 
had,  the  court  would  oblige  the  attorney  to  do  it  in  a  proper 
manner* 


Bufby'w//.  Grcenflatc. 
At  Nifi  Prius  ///  Middlcfcx,  coram  Pratt  C,  J. 

It?  ejedment  the  Chief  Juftice  ruled  this  cafe.     A.  furren-  WHere  the  de^ 
dcrcd  a  copyhold  eftate  to  the  ufe  of  his  will,  and  then  de-  vifecof copyhold 
vifed  it  to  B.  for  life,  and  after  his  deceafe  to  the  heirs  of  his  fu^ndlr  ^ 
body.     B.  died  after  making  the  will ;  and  it  was  held,  that  his  before  the  death 
heir  could  take  nothing,  for  it  is  a  devife  in  tail  to  B*  and  his  ^Je^J^^ffc^^^* 
hein  are  words  of  limitation ;  and  then  B.  dying  in  the  life  of  voij. 
the.devifor,  it  is  the  fame  cafe  with  Fuller  v.  Fuller  (a),  in  Cro.  (ajCro.  Ellx. 
EL  and  Goodright  v.  Right  {b).     And  the  Chief  Juftice  faid,  it  4»3' 
made  no  difference,  that  thofe  cafes  were  of  freehold  lands,  and  (^)  Ante  15. 
this  of  copyhold  where  the  devifec  was  living  at  the  time  of  the  ^^* 

furrender  (i). 

In  this  cafe  a  perfon,  who  had  fold  the  inheritance  without  Vendor wlcneii 
any  covenant  for  good  title  or  warranty,  was  allowed  to  be  a  » to  "^c, 
wimefs,  to  prove  the  title  of  the  vendee  (2).  t^^o^^^Z^' 

^___^__  '*"^y«  ^^^ 

(i)  FiJe  Duke  of  Mdrlborough         (2)    Fide  Rex  v.  Nunez,  foft, 
V.  Lmd  Godolpbin^  z  Fez»  77.  1 043. 


Jocelyn  vetf.  Hawkins.  [  445  J 

At  Guildhall,  coram  Pratt. 


TH  E  contra£b  was  to  deliver  ftock  one  month  after  5  the  In  contraai  for 
tender  was  according  to  the  calendar  month.  But  the  ^^^^^^^  „JT" 
Chief  Juftice  ruled  it  muft  be  a  lunar  month,  though  we  called  by  lunaraontbi^ 
a  great  many  witneiles  to  prove  the  courfe  of  the  alley  to  be  to 

reckon 
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reckon  according  to  calendar  months  (i}»    So  my  client  was 
.    called.     Fide  4  M0d.  185. 


(1)  Fide  Tttus  V.  Lady  Prtjhmj  1455.  and  Rex  r.  Adderley^  Dwg. 
f9ft.  652.  feems  contra.  But  fee  446.  S.  P.  opoa  an  ad  of  par- 
Tailot  V.  Lady  Linfield^  3  Burr*    Hamenc 

Anonymous. 

At  NIC  Prius»  coram  Pratt  Onefjufiici^  in  Middlcfei* 

AaiM^nftt  ^nr^RESPASS  and  aflault.  On  the  evidence  it  appeared 
conftaUe  not  X,  the  defendant  was  a  conftable  and  lived  at  Dover,  and  that 
JJS^e^eoonty/  being  ordered  to  take  the  plaintiff  and  carry  him  before  the 
when  he  does  mayor,  he  executed  his  warrant,  and  the  mayor  difchaiged  the 
cttdif  cf  hir  P^*^^^*^»  S^^  *f^^  which  a  difpute  happening  between  die 
^fice.  plaintiff  and  the  defendant,  the  defendant  beat  the  plaintiff,  for 

which  this  ^(kion  was  brought. 

For  the  defendant  they  infifted,  that  he  being  a  conftal^e,  tbey 
(hould  have  brought  the  a^iion  in  the  proper  county^  according 
to  the  ftatute  ai  Jac.  i.  Sed  per  Pratt  Chief  Juftice,  That  is 
only  where  it  is  for  a  matter  relating  to  the  execution  of  his 
office ;  but  if  after  ^is  authority  is  expired^  he  abufes  the  party ; 
or  if  he  meets  a  man  and  knocks  him  down,  he  may  be  fucd  for 
it  as  all  other  people  may, 

Domlnus  Rex  verf.  Jcficrles.    Ibidem. 

Evidence  J^E  BLS's  ftatutes  and  RafiaPs  differed,  and  they  who  were 

^■^  for  adhering  to  Keble  proved  that  they  had  examined  him 
with  the  Parliament  roll,  TTie  Chief  Juftice  ruled  it  was  enough, 
and  Keble  was  read. 

r  477  ]    '      Sir  Harry  Peachy  verf.  The  Duke  of  Somerfet.    In  Cane. 

No  relief  agwnft  'T^  H  ^  plaintiff  brought  his  bill  to  be  relieved  againft  a  for- 
ft  yoi«ntary  for-  X  feiture  of  his  copyhold  by  making  leafes  contrary  to  the 
how7ftate^^*  cuftom  of  the  manor  without  licence  of  the  lord,  felling  timber, 
J  by^  liking  digging  ftones,  and  grubbing  up  hedges ;  offering  to  make  a  re- 
ft leafe  without 

licence  from  the  lord.    But  ie  it  otherrvife  where  the  forfeiture  was  only  intended  by  wty  of  fecority 

for  fttmsdue.     As  of  a  fine  orrent,  for  there,  upon  payment  of  what  it  due,  with  intereft,  equity  wiU 

JjSy-J^Spy    relieve.  KK^juerty  whether  working  a  qnarry  in  a  copyhold  which  had  been  firft  opened  on  the  frethc^df 

rULm^i^J/     ^  loppioS  ^«^*»  or  grubbing  up  hedget  are  legal  fotfcituret  of  a  cepyhoider*s  eaate.    Prec  in  Chiac 

^'       56s.     a  £^.  Abr.  %^^.  c.  9«  aaS.  c.  xo.  S.  C. 

compencct 
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compence.  And  on  the  pleadings  the  icafe  yras  this :  Sir  Harry 
being  feifed  of  a  copyhold  eftate  of  inheritance  of  90/.  per  an^ 
num^  held  of  the  manor  of  Petworthy  of  which  the  Duke  of  S<3- 
fnerftt  is  lord,  made  a  leafe  of  part  of  it  for  feven  years  without 
licence  at  13/.  per  annum.  The  Duke  upon  this  brings  an 
cje£lment  againfl:  all  the  plaintiiPs  copyhold,  which  occafioned 
the  plaintiff  to  bring  a  bill  in  his  own  and  his  fon  an  infant's  name 
for  relief.  The  Duke  in  his  anfwer  infifting  on  other  caufes  of 
forfeiture,  befides  the  onaking  the  leafe  without  licence.  Sir 
Harry  brought  a  fupplemental  bill  for  difcovcry  and  relief  againfl: 
thofe  other  forfeitures :  upon  the  plaintiff's  giving  judgment  in 
eje&ment  fubjeft  to  the  order  of  the  court,  an  injunSion  was 
granted,  and  now  upon  the  hearing  the  cafe  came  out  to  be 
this. 

Upon  Sir  Harr/s  marriage  in  1693,  ^'^  ^^^  copyhold  lands 
were  furrendered  to  the  ufe  of  Sir  harry  for  life,  with  remain- 
der to  the  firft  and  every  other  fon  in  tail  male,  in  purfuance  of 
an  agreement  before  marriage  for  that  purpofe,  but  no  admit- 
tance was  ever  taken  upon  that  furrender.     Before  Sir  Harry 
came  into  poileilion,  there  had  been  a  quarry  of  flone  in  the  free- 
hold adjoining  to  the  copyhold,  and  during  Sir  Harry^s  time  it  was 
worked  in  the  copyhold ;  but  whether  it  was  firft  opened  in  the  • 
copyhold  in  the  plaintiff's  time  did  not  appear.     The  avenue  to 
the  plaintifl  's  houfe,  which  confifted  both  of  freehold  and  copy- 
hold, was  planted  with  timber  trees  by  the  plaintiff's  father  ;  the 
phintifF  had  topped  thofe  trees  thaj  were  on  the  copyhold  part  of 
the  avenue,  by  which  from  timber  they  were  become  pollards. 
There  were  feveral  hedges  and  boundaries  of  lands  upon  the  co- 
pyhold, which  the  plaintiff  had  grubbed  up  and  deftroyed  ;  but 
whether  they  are  boundaries  between  copyhold  and  freehold,  or 
only  between  one  part  and  another  of  the  copyhold,  did  not  ap« 
pear.     And  in  the  year  1714,  the  plaintiff,  as  before  mentioned, 
let  part  of  the  copyhold  for  feven  years,  without  licence,  or  any 
cuflom  of  the  manor  to  warrant  it. 

Upon  this  It  came  in  queftion,  whether  any,  and  which  of 
thefe. feveral a£ts  are  forfeitures  at  law?  And  if  lo,  whether  any, 
and  which  of  them  are  relievcable  in  equity  ?  And  if  not,  whc 
ther  the  fon's  cafe  is  to  be  diitinguifhed  from  the  father's. 

I.  Whether  thefe  are  forfeitures  at  law  ?  Which  were  of  four      [  448  J 
forts :  the  digging  the  quarry,  the  topping  the  timber  trees,    the 
deftroying  the  boundaries,  and  making  the  leafe  without  licence. 

As  to  the  quarry  the  plaintiff's  counfel  infifted,  it  was  opened 

even  upon  the  copyhold  in  his  father's  time,  and  fo  purged  by  the 

VoJk*  It  I  i  admittance  i 
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-  acimittanee ;  and  his  digging  in  it  fince  was  but  like  the  eafe  0/ 
Icffcc  who  rtiay  dig  in  quarries  and  mifics  that  were  open  at  the 
time  of  his  leafe^  though  he  cannot  upon  anjrnew  ones. 

As  to  the  topping  of  tithber  trees,  which  die  plaintiflFinfifled 
was  done  only  for  the  uniformity  of  his  wall,  and  without  defign 
to  injure  the  lord.  It  was  anfwered  that  it  was  voluntary  waflc, 
and  the  iilotitcs  for  doing  it  are  not  material  to  the  lord. 

As  to  the  deftroying  the  fences,  a  cafe  was  cited  out  of  Dtt. 
Rep.  264,  &r.  where  grubbing  up  the  fences  and  removing  the 
boundaries  upon  copyholds  were  held  to  be  forfeitures,  widiout 
diilinguifhing  between  the  outMraid  boundaries  and  tboie  within 
the  copyhold,  as  it  tends  to  the  deftroying  the  evidences  relating 
to  the  lord's  intereft  in  the  eftate.  And  faid  it  is  on  this  foun* 
.  dation  laid  down  I  //v^.  53.  that  though  a*tenant  might  cut  down 
wood  to  repair  feuces  as  he  found  them,  yet  not  to  make  new 
fences* 

As  to  the  making  the  Icafe  without  licence,  it  was  acknoir* 
Icdgedon  all  fides  to  be  a  forfeiture  at  law« 

2.  The  next  queftion  was,  whether  fuppofing  all  thcfctobc 
forfeitures,  relief  was  proper  in  tins  court,  either  upon  the  gcne- 
tal  cafe  of  thefe  fort  of  forfeitures,  or  any  particular  equitable 
circumftances  tliat  may  be  in  the  prcfent  cafe. 

For  the  particular  equitable  circumftances  of  this  cafe,  one 
was,  that  the  Reward's  deputy  ingrofTed  and  was  a  witnds 
to  the  leafe.  This  was  compared  to  the  lord's  being  privy  to  or 
wifnefs  to  fuch  leafe,  which  would  be  held  in  equity  as  a  pcr- 
miflion  or  kind  of  licence ;  and  it  has  been  held,  that  licence 
granted  by  a  deputy  fteward  was  good.  Bot  anfwered,  that  this 
rather  aggravated  tlie  injury,  by  making  the  lord's  fcrvant  a  party 
in  the  confederacy  to  iujure  him. 

Another  cirrurr^ilancc  was  the  plaintiff  ^s  not  having  notice  of 
this  ciillom.  But  this  is  not  i^Tatcrial,  for  tlie  tenant  comes  pR 
under  thecndoms  of  the  manor,  and  is  bound  to  take  notice  of 
them  ;  and  bcluics,  this  is  common  law. 

r  449  1         But  if  tliofc  circumftances  were  not  firfficicnt  to  ground  a  relief 
upon,  whctlicr  tlic  general  raturcof  thofe  forfeitures  will  notad- 


In  favour  of  tlie  pbinti.TK  was  atgued,  iKat  k  is  afoitof 
nvaxiin  that  all  i'cricitures  are  odious,     'jfliat  Ooipyholda  aft  ndir 

become 
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become  a  more  fixed  and  eftaUifhe^  eftate  than  thej  were  for^ 
merly,  and  the  law  itfdf  lias  been  altering  thefe  huiKJijd  years 
very  much  in  their  favour ;  and  therefore  a  court  of  equity  ought 
to  go  as  much  in  their  favour,  to  keep  them  cut  of  that  vatralvinrc 
and  fubjeftion  which  the  original  nature  of  their  eftates  laid  themi 
under,  which  their  prefent  fixed  condition  feems  inconfiftcnt 
with.  That  the  forfeitures  are  intended  only  to  fecure  the  lord's 
rents  and  fervioes,  and  therefore  very  proper  for  a  court  of  equity 
to  Miterpofe  and  prevent  his  having  more  than  that  fecurity.  And 
this  is  agreeable  to  the  common  cafes  of  reliel  again  (I  the  ptnaity 
of  a  bond,  and  upon  mortgages,  and  conditions  of  re-entry  on 
non-payment  of  a  rent,  and  nofnlne  paenst :  in  which  c.rfcs  tl.is 
court  will  not  allow  the  parties  to  take  any  other  advanra^'c  of  1!;^^ 
forfeitures,  than  what  is  neceilary  to  fatisfy  the  original  ir.ttiu  oi 
the  agreement.  The  law  has  annexed  thefe  conditions  in  the 
cafe  of  copyholds  inftead  of  the  parties;  but  as  it  had  fomerliiiig 
clfe  in  view  by  them,  than  the  gaining  the  land  to  the  lord  ;  this 
court  may  make  amends  to  the  lord,  and  fulfil  the  defign  of  the 
law,  and  fave  the  eftate  to  the  party.  In  the  cafe  of  making  a 
leafe  without  licence,  the  intent  of  the  law  in  making  that  a  for- 
feiture is,  to  prevent  the  lord's  beiiig  difinherited  of  his  intereft 
in  the  copyhold,  and  to  fecure  the  fiiie  due  on  a  licence  ;  both 
which  may  bccafily  f:;cured,  by  obliging  the  tenant  either  to  ac- 
cept a  licence,  or  make  furrender  and  admittance  and  pay  the 
fine  i- which  will  be  a  compieat  recompcnce  for  any  injury  the 
lord  may  have  fuffered  \  and  then  it  comes  within  the  common 
rule,  that  this  court  will  relieve  again'ft  forfeitures,  wherever  a 
compieat  fatisf.xlion  can  be  made  for  the  injury  which  is  the 
(^aufe  of  the  forfeiture. 

Several  cafes  were  cited.  Shelley  v.  Mafoti  {a),  in  Lord  Coven-  {•)  6  Vm.  Afef 
/r/s  time,  5  Car.  i.  where  a  copyholder  came  into  this  court  to  *'*' 
be  relieved  againlt  a  forfeiture  by  making  leafe  without  licence, 
and  decreed  the  lord  to  account  for  the  profits  he  had  received 
fince  his  entry,  and  pay  the  cods,     i   Chan.  Rep.  51.  where  a 
copyholder  was  relieved  by  Lord  Coventry  for  non-payment  o^      , 
fine  on  admittance.     Cox  v.  Hickford  by  Lord  Harcouri,     The  *  ^^^?'  ^^ 
bill  was  to  be  relieved  againft  a  forfeiture  by  fuffering  a  copyholJ  j^'/  "*  ^^*°^* 
tenement  to  fall  to  ruin,  and  refuflng  to  repair  it  for  thirty  years  i  Eq.  ^br.  i4#. 
together,  though  frequently  ordered  to  do  it  by  the   lord ;  the  *•  **^-  ^'  ^* 
Chancellor  refufcd  to  grant  relief  on  two  accounts,  his  obdinacy, 
and  the  lotJs  having  been  in  poiTeirion  nine  year^  after  his  entry, 
in  wliich  cafe  great  ftrefs  \Vas  laid  on  the  obftiuacy  of  the  copy-    C  45^  ] 
holder.     Cstfe  6i.RowLwd  V.  Deaft  cf  Exon^  where  relief  was 
granted  againft  a  forfeiture  by  cutting  timber.     GfinJ!)  v.  Lord  »  Verir.  53. 
JJerhff  the  decree  of  which  was  now  read  in  court.    The  phintiu  ^^^*^'  im  Chant., 
having  a   Copyhold  tenement  that  wanted  repair,  applied  to  the 

1 1  a  defcnii-  • 
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defendant  the  lord  of  the  manor  to  have  fomd  timber  afligncd  for 
that  purpofe,  but  the  lord  refufed  to  aflign  any ;  upon  which  the 
plaintiff  hearing  that  there  was  a  cuftom  in  the  manor  for  two  te* 
nants  to  aflign  timber  for  the  purpofe  of  repair^  did  get  two 
tenants  to  make  fuch  aflignmentj  and  then  cut  the  trees  down ; 
upon  which  ejeftment  was  brought,  and  a  verdift  for  the  lord, 
there  being  no  fuch  cuftom  :  the  plaintiff  brought  his  bill  for  re- 
lief, which  was  granted  on  his  paying  the  value  of  the  timber  and 

(t)  6  Via.  Abr.  cofts  at  law  and    in  equity.     Cudmore  v.  Raven  [b)y  where  a 

"*•  quaker  being  tenant  of  a  copyhold  refufed  to  take  the  oath  of 

fealty,  and  the  lord  entered  for  the  forfeiture,  and  the  tenant 
was  relieved.  Cox  v.  Brown ^  i  Chan.  Rep,  1 7.0.  a  Icafe  being 
made  on  condition  not  to  aiiign  it  without  licence,  the  tenant 
didaffign-,  but  relief  was  granted  on  fearch  of  precedents ;  it 
being  the  cafe  of  an  af&gnee  of  an  executor  makes  no  favourable 

I  Abr.  Ca.  E^.    circumftance,  becaufe  there  were  aifets  without  it.     Thonuu  v. 

'*'•  Porter.     Tenant  of  a  copyhold  durante  vidititate  cut  down  timber 

upon  one  copyhold  in  order  to  repair  another,  which  was  a  for- 
feiture J  but  yet  relief  granted  in  this  court. 

If  it  is  a  difHcult  matter  to  afcertain  damages  in  any  of  thefe  csfes 
of  forfeiture,  it  is  becaufe  there  really  is  no  damage  ;  and  furely  it 
is  no  reafon  againft  relief,  that  the  perfon  who  leeks  it  has  done 
no  injury. 

For  the  defendant,  thefe  di(lin£lions  as  to  relief  againft  for- 
feitures were  infifted  on.  Whether  the  forfeiture  was  for  non- 
feazance  or  mal«feazance,  whether  the  condition  was  annexed  by 
law  or  the  party,  whether  there  were  any  particular  circum- 
itances  of  equity  or  not. 

As  to  the  difference  between  non-feazance  and  mal-feazance,  as 
where  tenant  refufes  to  pay  a  fine  upon  admittance ;  this  court 
will  relieve,  on  doing  that  which  he  ought  to  have  done.  The 
difference  is  only  as  to  the  circumftance  of  time,  which  tliis  court 
caCly  fupplies.  So  where  there  is  only  permiflive  waftc,  the 
court  has  relieved ;  but  if  by  obftinate  refufal  this  forfeiture  is  ag- 
gravated, the  court  will  look  upon  it  as  voluntary  wafte,  and  not 
Ante  449.  grant  relief,  as  in  the  cafe  before  cited  of  Cox  v.  Hkhford. 

All  the  inftances  of  forfeiture  in  the  prefent  cafe  are  of  volun- 
tary afls.     One  is  making  a  leafe   without  licence,  which  is  a 
[  451  ]    difleifin  of  the  lord,  4  Co.  ^l.b.  and  an  attempt  to  difinhcrit 
him.    The  others  are  all  voluntary  waftes. 

Tlic  next  diftin£lion  is  between  conditions  in  law,  and  by  the 

party.    The  intention  of  the  parties  is  eafy  to  be  difcovered^  a"*^ 

2  .  you 
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you  anfwcr  the  end  of  the  contradi,  if  you  give  them  every  thing 
they  expected,  which  may  m  many  cafes  be  eafily  done.  This 
i$  the  cafe  of  all  mortgages,  conditions  of  re-entry  on  non-pay- 
ment of  rent,  to*r.  But  even  in  conditions  of  the  parties,  where 
the  afcertaining  th^  damage  is  not  plain  and  clear,  the  court  will 
not  relieve  againft  fuch  conditions  or  penalties.  It  was  never 
known  that  this  court  relieved  againft  a  nomine pcenst  for  ploughing 
up  ancient  meadow.  It  was  deni.d  in  the  duchy  of  Lancafier^ 
Eyre  v.  Hatton. 

But  in  cafes  of  forfeitures  on  conditions  in  law  this  court  feldom 
relieves.  If  tenant  for  life  makes  a  feoffment^  or  levies  a  fine 
fur  conufance  de  droit  come  eeoy  t^c.  it  was  never  pretended,  this 
forfeiture  could  be  relieved  in  equity.  Or  if  the  reverfioncr 
brings  wafte  on  the  ftatute  for  recovery  of  the  place  wafted,  equity 
would  not  inrerpofe.  Thofe  conditions  in  law  are  a  fort  of  limi- 
tations of  the  eilate  of  the  party,  and  though  the  intent  of  the 
party  is  never  fo  plain,  equity  will  not  alter  the  legal  conftrudion 
of  the  words  :  as  where  by  will  one  gives  an  eflate  to  A*  for  life, 
remainder  to  the  heirs  male  of  A.  equity  will  not  give  the  fon  of 
A.  a  remainder,  and  confine  ^/s  to  a  life  eftate,  though  the  in- 
tent was  plainly  fo. 

But  though  this  is  generally  the  ftatc  of  forfeitures,  yet  there 
may  be  feme  circumClances  of  equity  to  ground  relief  upon  ;  and 
wherever  the  court  has  granted  relief,  it  is  upon  fome  fuch  cir« 
cumftances,  as  where  the  party  who  is  to  take  advantage  of  the 
condition  is  himfelf  the  means  of  its  being  broke.  It  was  faid  by 
Lord  Somen  in  the  cafe  of  Jitrtie  v.  Falkland^  that  conditions  Salk.  aji. 
precedent  are  not  relievable,  unlefs  fome  indirect  means  be  ufed 
by  the  party  to  prevent  the  performance.  So  in  the  cafe  of 
Hamond  v.  Ainge  before  the  prefcnt  Chancellor,  where  a  lord  of 
a  manor  tells  one  that  hud  a  freehold  held  of  his  manor,  that  it 
was  it  copyhold,  and  he  mud  be  admitted  by  copy  of  court-roll, 
and  pay  a  fine  :  the  lord  was  in  this  court  obliged  to  erafe  the 
admittance,  and  repay  the  fine. 

The  third  quedion  relates  to  the  infant  plaintiff,  whether  he  is 
in  any  betcer  condition  than  the  father. 

It  was  admitted  on  all  hands,  that  if  an  admittance:  had  been 
taken  purfuant  to  the  furrender  upon  the  marriage,  the  fon  being 
remainder -man  could  not  be  prejudiced  as  to  Ins  eilate  by  the  for- 
feiture of  the  tenant  for  .life  :  only  in  that  cafe  the  bill  was  too 
early  for  the  fon,  whofe  intereft  was  not  concerned  till  tlie  death 
A  i  the  father. 

I  i  3  But 
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But  though  the  fon  has  no  legal  right,  yet  Acre  being  a  far- 
render  to  his  ufe,  ,a\id  this  purfuant  to  a  marriage  agreement ;  it 
fiiall  be  confidered  in  a  court  of  equity  as  if  it  ha4  bf:en  executed* 
and  the  infant  would  be  very  proper  to  bring  a  bill  in'  this  court 
againil  the  father  and  the  lord,  in  ordev-to  admit  his  father  pur- 
suant to  the  furrender,  that  he  might  in  law  be  intitlcd  to  the 
remainder. 

'  On  the  other  fide  it  was  faid,  that  Sir  Harry  not  being  admit- 
ted upon  that  furrcnder,  continued  tenant  under  his  former  ad- 
mittance; and  the  lord  was  no  party  to,  or  concerned  in  the 
marriage  fettlement>  his  title  was  paramount  to  that,  and  confe- 
quently  the  forfeiture  aflfefted  the  inheritance,  and  (hould  not 
be  fubjefi  to  or  limited  by  the  private  {riifts  ot  franfafUons  of 
the  parties. 

Lord  ChanceUor.  This  is  a  point  of  fo  great  confeqqence,  tliat 
if  relief  could  be  given  in  this  court,  it  is  ftrange  it  (hould  net 
bave  been  found  out  long  agq.  The  forfeitures  in  thofe  cafes 
arife  purely  from  the  imbecility  of  the  copyholder's  eftate.  He 
was  originally  merely  tenant  at  will,  and  is  fq  ilill  ox)  all  accounts 
but  as  to  the  continuance  of  his  eftate.  There  have  been  indeed 
very  favourable  conftruftions  for  the  copyholder  in  that  particular, 
tecaufc  he  is  called  tenant  at  v^\\\  feamdum  couJucUidlnem  manern\ 
it  has  been  held,  the  lord  cannot  determine  his  will  .but  according 
to  that  cuflom.  The  true  meaning  of  thole  v: or^s  fecundutn  coti' 
fuettidinem  marterli  wtl's  not  to  bound  the  lord's  plcafurc  in  the  dc- 
'tcrmination  of  his  will,  but  that  me  tenant  as  long  as  he  coiiti- 
hued  tenant  was  to  hold  his  land  under  thofe  terms  and  condi- 
tions which  thecuftom  had  cilabliflicJ. 

Thefe  matters  which  arc  mentioned  as  .forfeitures  are  indeed 
limitations  of  the  eftate  ;  fuch  as  determine  it,  when  they  hap- 
'  pen.  Tenant  for  life  ii^aklrg  a  greater  eftate  than  his  own,  gives 
tip  or  furrenders  the  right  which  he  had  before,  and  yet  he  does 
no  damage  to  the  rcmaindcr-mnn.  So  tenant  by  copy  taking 
upon  him  to  make  a  greater  eftate  than  by  law  he  may,  and  con- 
ti'ary  to  the  nature  of  his  eftate,  does  by  that  determine  his  eftate : 
fhe  law  has  made  it  fo  *,  and  what  is  there  in  this  cafe  to  ground 
relief  upon,  and  require  me  to  fct  afide  die  law  ? 

It  is  a  hard  Ia\v,  and  therefore  the  party  muft  not  be  fubjcfl  to 
it ;  but  is  qot  this  dirccliy  repealing  the  law  ? 

In  ad^ion  of  wafte  for  recovery  of  the  place  wnftcd,  it  is  certain 
and  admitted  this  court  cannot  relieve  -,  r.nd  yet  this  may  be  olFcd 
a  very  unconfcionable  tlnng.  Eut  is  it  fo  to  rake  advantage  of  a  law 

which 
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which  is  Icnown  and  equal  to  all  ?  Nor  can  I  fee  znj  differencCy 
whether  the  ftatute  makes  this  condition,  or  the  common  law 
makes  it. 

It  is  not  fuffictent  to  fa;  here  is  no  damage  in  tliis  cafe,  and 
therefore  it  is  there  can  be  no  recompence  given  by  this  court,  for 
It  is  the  recompence  that  gives  this  court  a  handle  to  grani  re- 
lief. 

The  true  ground  of  relief  againft  penalties  is  from  the  original 
intent  of  the  cafe,  where  the  penalty  is  defigned  only  to  fecure 
money,  and  the  cpurt  gives  him  all  that  he  expe£led  or  defired : 
but  it  is  quite  othcrwife  in  the  prefent  cafe.  Thefp  penalties  or 
forfeitures  were  never  intended  by  way  of  compcivfatioui  fyt 
there  can  be  none« 

But  even  in  the  cafe  of  copyliolds  there  are  fome  cafes  of  foiH' 
feitures  intended  for  a  different  purpofe,  as  for  non-payment  of 
rent  or  fines,  which  are  only  by  way  of  fccurity  of  th^  rent  or 
fine ;  and  therefore  when  thefe  are  paid  afterwards  with  intereft, 
the  money  itfdf  is  paid  according  to  the  intent,  only  as  to  the  c;i«- 
cumftance  of  time ;  which  is  the  true  foundation  of  the  relief 
which  this  court  gives  in  thofc  ca&s. 

Cafes  of  agreements  and  conditioni  of  the  party,  and  of  the 
law,  are  certainly  to  be  diftinguilhed  ;  you  can  never  fay  the  law 
has  determined  hardly,  but  you  may  tliat  the  party  has  made  9 
hard  baigain. 

Thus  It  ftands  on  the  general  (late  of  thefc  kind  of  forfeitures. 
But  what  equitable  circumdances  are  there  peculiar  jto  this  cafe  ? 
It  is  certain  there  may  be  circumftances,  which  may  make  it  fit  and 
equitable  for  this  court  to  relieve,  either  in  tliefe  cafes  or  m 
aftions  on  the  ftatute  of  wafte  :  if  the  lord  fliould  give  the  tenant 
encouragement  by  parol  only  to  pull  down  a  meffuage,  and  he  did 
it  accordingly  ;  this  might  induce  the  court  to  prevent  the  lord's 
taking  advantage  of  a  fraudulent  a£^  of  his  own.  In  the  prefent 
cafe,  if  the  lord  hail  (been  prefent  at  the  making  the  leafe,  and 
advifeci  it  j  relief  might  be  reafonablc :  hut  the  ftcward's  itandin^ 
by,  or  even  ingroffing  the  leafe,  is  rather  a  circumftancc  againft 
relief,  as  it  looks  like  a  confederacy  to  cheat  the  loid,  and  break 
the  cttftoms  of  the  manor* 

As  to  the  other  cafes  of  forfeiture  relating  to  the  quarry,  the     r  ^-^  "j 
topping  the  trees,  and  the  dcftroying  the  houiulartcs  \  there  does 
not  enough  appear  to  determine,  whether  they  arc  legal  forfeiture* 
or  no :  but  if  they  are,  t  think  they  are  all,  as  the  making  the 

I  i  4  leafe. 
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leafe,  under  the  fame  confideration  in  this  court)  and  not  proper 
for  relief. 

As  to  the  infant,  his  cafe  does  not  feem  as  yet  ripe  for  this 
court  \  but  it  may  be  a  queftion  how  far  his  equitable  intereft  vill 
intitle  him  to  be  fecured  againft  thefe  forfeitures  (i). 

I  am  apprehenfive  tlie  lord  muft  always  have  fuch  a  tenant  up- 
on his  lands,  as  may  be  fudicient  to  anfwer  all  demands,  and  ca* 
pable  of  committing  forfeitures. 

Suppofe  one  lets  a  truftee  be  admitted  for  him,  who  commits  a 
forfeiture  \  no  doubt  the  eftate  would  be  forfeited,  and  the  ceftuj 
^te  trttfi  would  have  no  equity  againft  the  lord. 

Suppofe  the  truftee  fliould  die  without  heir,  the  lord  would  bp 
intitled  by  efcheat,  without  being  fubje£l  to  the  tnift. 

The  perfon  who  is  the  legal  tenant,  is  fubjeA,  with  regard  to 
that  cll;;te,  to  alf  the  imbecilities  of  that  eftate  ;  if  not,  by  the 
means  of  a  truir  a  copyhold  would  be  intirely  difcharged  from 
all  tliofe  imperfcclions  it  labours  under,  and  the  lord's  intcrcft  be 
t^k^n  away,  for  the  lord  can  take  advantage  of  no  body's  acls  but 
thofc  of  his  tenant.  He  is  not  at  -Jl  concerned  with  the  private 
agreements  or  trufts  of  the  parties. 

iwrenaerof  CO-      j^  ^he  prefent  cafe,  fuppofe  Sir  Harr%  admitted  according  to 

pyhulo  lands  to  ^,        ,-  ^  .  t       •  •      i  ^  -  -     .  it 

the  toiiowing  ^^  lurrcnucr,  the  iniant  is  then  tenant  m  rcmamder,  and  the 
y|w*,dcc  uirdby  lAtl.cr's  aft  cannot  prejudice  the  fon,  who  is  now  admitted  as  a 
mcIiTfo  th^^*^  ^i'itinft  tenant  (2).  But  till  admittance  the  fon  is  no  tenant;  and 
•f  tbi  tiMi.itt  fiippofc  when  he  comes  of  ^gt  he  (hould  relcafe  to  his  father, 
/*r  Li  itfe^  there  would  be  no  occafion  for  any  admittance  at  all,  but  Sir  Harrj 
Ji^'^nhta'/^"  ^^^^^  continue  tenant  upon  his  old  admittance.  The  lord  is  not 
^  *.  ii  Jicre  1ms  hound  to  take  notice  of  any  thing,  but  what  appears  on  the  court 

bteiiJin  jdmic-     rolls. 
teccc  upo;:  it, 

nintc-.  ..tprel  ^  ^^  therefore  apprehenfive,  it  will  be  a  hard  cafe  to  relieve 
ju-iicc  .nc  fori     the  fou.     But  I  agree,  that  if  the  lord's  fine  for  admittance  be 

m^^ 

(l)  In  the  report  in  Frfc.  in         (2)  Rajltds.  Tstrmr,  Cro.  Eli*. 
Cbamc.j-;^   the  Chancellor  is  iaid     598.     Bafpod  v.   £««/»  '^'  ^79* 
to  have  been  clear,  that  as  there     1  YiL  i.     H^.  42.  S.C.     i  iJ* 
had  been  no  admittance  upon  the     Ahr,  509.  U  15*^  ^fbo*.  Mmrc\<^ 
furrender  to  (he  uies  of  the  fet-     amtrap 
tlemenr  of  1693.  the  father  was 
|o  be  con£dered  as  abfol^^e  tenant 
^  the  D^kc, 

;  paidi 
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paid,  though  there  was  no  aSual  admittance ;  fince  the  lord  re- 
ceived all  the  advantage  that  could  be  had  from  the  admittance,  it. 
might  be  a  good  reafon  for  relieving  the  fon  j  and  then  it  might 
be  proper,  perhaps  even  now,  for  the  fon  to  bring  a  bill  ag^inft 
his  father  and  the  lord,  in  order  to  have  his  father  admitted  pur-  [  455  ] 
fuant  to  the  furrender.  But  it  does  not  appear  whether  the  fine 
was  paid* 

I  (hould  therefore  for  thefe  reafons  difmifs  the  bill  abfolutelf. 
But  fince  the  points  of  law  arc  difputcd  as  to  all  the  forfeitures, 
excepting  the  making  the  leafe,  which  concern  other  parts  of 
the  copyhold  (3 ),  and  fince  judgment  in  ejeftment  is  given,  which 
would  take  in  other  lands  as  well  as  thofe  comprized  in  the  kafe  ; 
I  think  the  bill  (hould  be  retained,  till  the  points  of  law  are  tried 
at  law  upon  the  eje£lment,  which  the  plaintiff  fhall  immediately 
receive  declarations  in,  and  plead  to  trial. 

As  to  cofts,  they  (hall  wait  the  event  of  the  trial,  and  as  to 
them  I  think  the  equity  of  them  will  depend  upon  the  iffue  of 
that}  if  the  plaintiff  recovers  there,  he  (hould  pay  cofts  here,be- 
caufe  he  had  no  occafion  to  come  into  this  court,  excepting  as  to 
the  difcovery.  If  the  Duke  gets  the  better,  I  think  as  this  is  a 
point  of  equity  that  has  not  been  fully  fettled  before,  and  in  fuch 
cafe  it  is  natural  for  a  man  to  ftruggle  the  moft  to  retain  his 
eftate  9  it  would  be  too  hard  to  make  him  lofc  his  eftate  and  pay 
cofts  likewife. 

As  to  the  infant  I  will  not  difmifs  the  bill  abfolutely,  but  with- 
out prejudice,  becaufe  being  an  infant  he  may  not  have  made 
the  beft  of  his  cafe. 


(3)  From  this  it  appears;  that 
the  Chancellor  coniidered  the 
making  a  Jeal'e  of  copy  hold  lands  to 
amoant  only  to  aTbrfeiture  of  the 
p&rt  demifed,  as  in  the  cafe  of  a 
feoffmeDt,  by  the  tenant  it  has 
been  held,  that  that  part  of 
which  it  if  made  is  alone  for- 
feited thereby.  Fuller  v,  Jerry^ 
1  Roll.  Mr.  509.  65.  There  is 
a  d'iSum  however  in  4  Co,  27.  a» 
that  all  the  copyhold  which  is  held 


by  thefamt  Unwe  (hall  be  forfeited 
by  a  feofTinen t  of  part.  B  u t  i f  the 
Chancellor  had  been  decidedly  of 
opinion  that  any  of  the  other  a6ts 
alleged  to  have  been  committed 
by  the  plaintiff  had  amounted 
to  a  forfeiture  at  law^  they  being 
in  the  nature  of  wafle,  the  whole 
copyhold  would  have  been  for- 
feited. I  RolL  J6r.^o^.  L  15. 
3  Com.  Dig.  tit.  Co^'boU,  (M  5.) 
206. 
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Frederick  ver/^  Frederick.     Ibid* 

The  hn&and  T  N  the  year  1674.  a  match  was  propofed  between  Mr.  Freic" 
coirenaiited  »  J^  ^icly  fou  of  Sir  John  Frederick  an  alderman  of  London^  and 
dm  m  lUaw,  Mrs.  Marino^  a  city  orphan,  whofc  fortune  was  8000/.  in  pur- 
btttdia  nor,  and  fuance  of  which  articles  were  entered  into  between  Sir  jQbn  Fre- 
Jl'bufed  accord-  ^'''^*  and  his  fon  of  the  firft  part,  Mrs.  Marina  and  her  relations 
iflC  to  the  of  the  fecond  part,  nnd  certain  truilees  therein  mentioned  of  tihc 

cvftom.  third  part,  by  which  it  was  agreed  that  Sir  Jokn   ihould  pay 

iioj^^'  ^^  '  ifSOO  ^«  S^^^  '•  P^'^^  ®f  *^  ^o  ^'^^*  Fredericky  and  the  other 
4Bra.Par.Ca.7.  6500/.  to  the  truftccs,  which  with  the  8000/.  to  be  received 
f  5  Via.  179,  from  the  chamber  of  London^  (hould  be  vefled  in  land,  to  be  fet- 
•*  tied  as  ufual  upon  ihc  hufband  for  life,  remainder  to  the  wife  for 

fifc,  remainder  to  tlic  firft  and  every  other  fon  in  tail,  l^c. 

Upon  25th  of  February  application  was  made  to  the  court  of 
aldermen  for  licence  for  Mr.  Federich  to  marry  Mrs.  Marim^ 
upon  which  feveral  entries  appear  to  be  made  that  day  :  i .  That 
a  licence  be  granted,  if  Mr.  Common  Serjeant  approve  of  the 
marriage.  2.  That  when  a  perfon  applies  for  a  licence  to  marry 
[  456  ]  ^  city  orphan  he  fliall  be  urged  to  take  up  his  freedom.  3.  A 
freedom  is  granted  to  Mr.  Frederick,  which  he  is  to  take  up  in  a 
year's  time. 

The  marriage  foon  after  took  efFe£V,  and  15th  of  March  1680. 
Sir  John  Frederich  being  then  deputy  Mayor,  there  is  an  entry, 
that  upon  confideration  Mr.  Frederick  had  not  taken  up  his  free- 
dom according  to  his  agreement,  whereby  his  wife  would  not  be 
intitled  to  her  thirds,  it  is  referred  to  the  Recorder  and  Common 
Serjeant,  to  confider,  whether  the  fettlement  upon  die  lady  was 
agreeable  to  the  intent  of  the  court  \  but  there  were  no  further 
proceedings,  neither  did  Mr.  Frederick  ever  take  up  his  freedom, 
but  proved  a  very  unkind  hufband,  and  a  fevere  father,  and  by 
his  will  devifed  fo/.  only  to  his  wife,  1000/.  to  his  eldeil  fon, 
and  each  of  his  daughters,  and  the  relidue  of  his  perfonal  eftate* 
which  amounted  to  400,000  /.  he  gave  to  the  children  of  Iiis  fe- 
cond fon. 

The  widow  preferred  her  bill,  th:ft  (he  might  have  the  benefit 
ef  the  agreement,  as  if  Mr.  Frederick  had  taken  up  his  freedom. 
And  after  feveral  arguments  Lord  Chancellor  pronounced  his  de- 
cree. 

The  demand  of  the  plaintiff  was  grounded  upon  the  common 

rule  in  a  court  of  equity,  that  where  an  agreement  t*  mnde-  it-^r.n 

a  good  couUdtration,  which  is  not  performed,  the  \  any  intercfie  1 

I  i'i,-y 
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niay  app^y  to  a  court  of  equity,  to  have  the  fame  benefit  as  lie 
would  have  bad  in  cafe  the  agreement  had  been  performed. 

It  was  urged,  that  the  articles  made  by  Sir  'John  and  his  fon 
with  the  lady  and  her  relations,  and  which  was  a  compleat  agree- 
ment, do  not  contain  any  fuch  claufe  that  Mr.  Frederick  flioald 
take  up  his  freedom.  Anfwer:  An  ^agreement  between  foinc 
parties  does  not  hinder  other  pcrfons  from  entering  into  another 
agreement,  and  the  agreement  to  take  up  his  freedom  was  with 
the  court  of  aldermen.  Bcfides,  the  relations  of  the  lady  had  no 
power  to  difpofe  of  her  in  marriage,  but  the  court  of  aldermen 
alone  could  make  a  legal  agreement  for  that  purpofe  \  fo  that 
what  v^s  done  by  the  relations  was  only  propofals  to  be  laid  be- 
fore thelcourt  of  aldermen  5  they  might  have  difapproved  of  the 
whole,  or  part,  or  have  required  fomething  further.  They  might 
have  agreed  hy  parol y  (for  this  was  before  the  ftatute  of  frauds) 
that  Mr.  Fredericky  fhould  do  fomething  for  her  j  they  did  require 
fomething  farther  of  Mr.  Fredertch^  when  they  made  their  agree- 
ment with  hiYn,  and  this  is  proved  beyond  all  doubt  by  the  re- 
cords of  the  proper  court,  which  had  cognizance  of  this  tiffair, 
and  had  it  then  under  coniideration ;  fo  that  this  is  in  nature  of  a 
j&ne,  for  it  is  an  agreement  of  the  parties  entered  upon  record* 

It  was  urged,  that  this  was  only  done  by  the  city  to  provide  I  457  J 
freemen  of  fubftance  for  the  benefit  of  the  city,  and  not  defigned 
for  the  benefit  of  the  lady,  to  be  part  of  the  agreement.  Anfwer  ; 
^riiis  is  a  very  (Irange  conftruStxon,  that  a  court  of  aldermen^ 
whe|0they  are  tranfatling  a  thing  which  concerns  an  infant  under 
iheir  care,  fliouldconfidcr  their  own  private  intereft,  without  any 
regard  to  the  benefit  of  the  infant  5  this  is  not  to  be  intended  of 
any  pcifons  who  ;idl  in  a  pubUck  chara£ler. 

It  v/as  argued,  that  if  the  common  ferjcant  approved  the  match, 
the  licence  >vas  to  be  granted  abfolutely ;  and  the  agreement  to 
take  yp  the  freedom  was  voluntary,  and  no  part  of  the  contract. 
Anfwer;  What  was  referred  to  the  common  ferjeant  was  only 
tlic  validity  of  the  fcttlement  in  point  of  law  j  not  the  fufficicncy 
of  it,  which  the  court  of  aldermen  could  judge  of  better  than  the 
common  fcrjeant.  And  the  taking  up  his  freedom  is  to  be  looked  ^ 
upon  as  part  of  the  proviCon, 

It  was  argued,  that  it  is  probable  this  part  was  waived  after- 
wards. Anfwer  -,  The  court  of  aldermen  could  not  waive  it,  be- 
c  uifc  they  were  only  truftees ;  and  it  is  plain  it  was  not  waived 
.  bw'fore  the  marriage,  becaufe  the  court  yd*  aldermen  forae  years 
after  inquire  into  the  reafon  why  it  was  not  complied  with,  and 
the  wife  being  zfeme  cyierJ  could  not  waive  it. 

It 
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Equity  will  ex-  It  has  bficn  faid,  that  a  court  of  equity  ought  not  to  givcrcUcf 
arade  upon"  good  *"  ^^^^^  ^^^^*  becaufe  it  IS  to  fupport  a  cuftom  againft  the  rules  of 
confideration,  law.  Anfwcr ;  A  court  of  equky  will  fupport  and  execute  a 
whether  it  re-  contraft  made  upon  a  good  and  fufficient  confideration,  whether 
•r  nou  *^**  ^^  i^  relates  to  a  cuflom  or  not,  and  w'll  prevent  a  fraudulent  avoid- 
ing of  the  cudom^  as  a  fraudulent  difpofition  of  goods. 

It  hns  been  urged,  that  if  the  city  had  applied  for  the  guardian* 
fliip  and  care  of  die  orphan  under  this  fettlement,  they  could  not 
have  had  relief ;  becaufe  he  was  not  a&ually  a  freeman  when  he 
died.  Anfwer ;  There  is  no  confideration  arifing  from  the  city, 
and  therefore  no  grounds  for  a  court  of  equity  to  affift  them. 

It  was  obje£led,  tliat  the  party  being  dead,  it  was  beconre  im- 
polTible  that  a  fpecifick  performance  fliould  be  had,  and  this  court 
will  not  give  damages.  Anfwer  ;  Though  a  fpecifick  perform- 
ance cannot  be  had,  yet  the  end  and  defign  of  it  may  be  obtained, 
which  is  all  tliat  a  court  of  equity  requires ;  for  if  he  had  been 
alive,  and  defired  not  to  take  up  his  freedom,  to  avoid  thetrou- 
ble  and  expence  of  bearing  ofEces  j  and  could  he  have  given  the 
t  45S  ]  court  fatisfa£lion,  that  his  wife  and  children  fhould  have  the 
fame  benefit :  I  do  not  know  that  a  court  of  equity  would  have 
compelled  him  to  have  taken  up  his  freedom  • 

Objeflion  :  It  will  be  very  improper  to  admit  fuch  an  applica- 
tion after  his  death  ;  becaufe  had  he  been  alive,  he  might  have 
vedcd  his  eflate  in  land,  and  difpofed  of  it  by  will,  as  he  has 
done  of  the  perfonal  eftate.  Anfwer  5  This  is  an  argument  not 
to  be  infided  upon  in  a  court  of  equity,  that  the  efFed  of  the  con- 
trail ough't  not  to  be  decreed  after  his  death,  becaufe  had  he 
known  that  you  would  have  infifted  on  it,  he  would  have  contrived 
fome  way  to  have  avoided  it :  where  money  is  veiled  in  truftccs 
to  be  laid  out  in  land  and  fettled  upon  J.  5.  in  tail ;  if  he  dies 
before  the  fcttlement,  he  cannot  difpofe  of  the  money;  and  yet 
if  the  fcttlement  had  been  made,  he  might  have  levied  a  fine, 
and  fulTered  a  recovery,  and  difpofed  of  tlie  land.  A  cafe  was 
mentioned,  tliat  where  tenant  in  tail  makes  a  mortgage  by  bargain 
and  fale,  and  covenants  for  farther  aflurance,  and  dies  without 
levying  a  fine  ;  a  court  will  not  compel  the  iffue  in  tail  to  com- 
pleat  the  title  (i)  Anfwer  ;  The  ifluc  in  tail  claims  prior  to  the 
perfon  who  made  the  mortgage,  and  not  as  his  rcprefentative. 
But  where  tenant  in  fee-fimple  makes  a  fale  by  bargain  and  fale, 
which  is  not  inrolled,  with  C9venants  for  further  aflurance,  a 
court  of  equity  will  compel  his  heir  to  make  good  the  title,  bc- 


(i)  Jf'eale  v.  Lov^a,  cited  2  /V»,  306.     Pnc.iM  Chaac^  279 
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caufc  he  is  reprcfentativc,  and  claims  under  the  covenantor.  So 
it  is  in  the  prefent  cafe.  Therefore  he  decreed  that  one  third 
ihould  go  to  the  widow,  and  one  third  amongfl  the  children,  they 
waiving  their  legacies  under  the  will  (2).'  As  to  the  other  third, 
the  will  (lands  good  as  to  that.  Afterwards  in  May  173 1  the 
decree  was  affirmed  in  the  Houfe  of  Lords. 


(2)  tnJi  C9Wftr  V.  Sc9tt,  3  P.  U^ms.  121. 

Merrit  verf.  Ranc. 
Trin,  6  Geo,  rot.  338. 

TH  E  plaintiff  declares  upon  a  fpecial  agreement,  that  in  o„  ^  coTcnant 
confiderationof  252/.  paid  to  the  defendant,  he  agreed  to  to  tramferftock 
transfer  6000  /•  South-Sea  ftock  to   the  plaintiff,  his  executors,  ^^^""^J^^^^^ 
adminiltrators  or  affigns,  at  any  time  before  the  pth  of  January  Je'dic  firft  aa. 
1720,  within  three  days  after  the  fame  fhould  be  demanded  by  Vidcpoft.  535. 
note  in  writing  delivered  to  the  defendant,  or  left  for  him  at  his    ^^' 
houfe  in  Angel  Courts  upon  payment  of  the  further  fum  of  9000  /• 
Then  he  fets  forth,  that  he  appointed  one  James  Martin  to  de- 
mand the  ftock,  and  pay  the  price  it  was  agreed  to  be  fold  at, 
who  on  the  25th  of  March   1720,  left  a  note  in  writing  at  the 
defendant's  houfe,  requiring  him  to  *  transfer  the  ftock  on  the 
28th,  where  he  fays  he  attended  all  the  while  the  books  were     [  459  ) 
open,  but  the  defendant  did  not  appear  to  transfer.    The  defend- 
ant pleads,  that  the  demand  was  made  by  the  plaintiff  the  20th 
d^y  of  January^  and  that  upon  the  21ft  he  transferred  the  ftock 
according  to  the  agreement.     The  plaintiff  replies,  that  he  did 
not  transfer  the  ftock  on  the  21ft  modoet  forma  as  he  has  pleaded. 
Andtlie  defendant  demucd« 

Wearg  pro  defendente  took  feveral  exceptions^ 

1.  This  contraft  cannot  be  affigned,  for  it  is  a  chofd  en  aclkn ; ' 
and  therefore  the  defendant  was  not  bound  to  transfer  to  Martin^ 
becaufe  that  would  not  have  been  a  performance  of  his  agreement. 
And  if  it  be  faid,  that  Martin  is  not  an  aflignee  of  the  contract:, 
but  only  a   perfon  authorized  to  pay  the   money  and  take  the  * 

ftock;  theobje£iion  to  that  is,  that  his  authority  is  only  to  de- 
mand, not  to  receive  the  ftock,  for  fo  thd  plaintiff  has  made  his 
cafe  in  the  declaration. 

a.  The  demand  is  to  be  by  notice  to  the  defendant,  or  leavm^ 
a  note  for  him  at  his  houfe  }  but  here  the  averment  is  only  that  a 

note 
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tiote  was  left  at  liis  houfe,  and  perhaps  that  might  be  fo  inanage<{ 
as  never  to  come  to  his  hands,  which  was  defigued  to  be  obviated 
by  the  words  for  him^ 

3.  The  agreement  is,  that  upon  the  transferring  the  ftock  the 
plaintiff  (hall  pay  9000/.  which  if  it  be  not  a  condition  piece* 
denf,  yet  according  to  Turner  v.  Goodnvw  ( i )  it  is  at  Ic^  a  con- 
current acl ;  and  therefore  the  plaintiff  fhould  have  (hewn,  that 
be  had  the  money  there  to  have  paid  upon  tlie  transfer ;  but  all 
he  faya  is,  that  Martin  attended  to  accept  the  flock,  not  to  pay 
for  it,  though  his  authority   was  at  Eift  both  to  demand  and 

pay- 

4.  But  if  the  declaration  be  good,  yet  the  replication  is  ill,  for 
the  demand  pleaded  was  on  the  2cth,  and  the  transfer  the  aifly 
w^ich  was  the  next  day,  fo  that  if  the  iiTue  was  found  for  the 
plaintiff  it  would  not  do,.becaufe  the  jury  could  not  find  a  breach 

.  of  the  condition  in  faying  he  did  not  transfer  on  the  21ft,  when 
he  had  two  days  after  that  to  do  it  by  tlie  plaintiff's  own  (hewing. 
It  is  to  all  purpofes  the  fame  with  payment  before  the  ^^j. 

ilffiimnent  of  a  Resve  conita^  I  agree,  Martin  cannot  be  a  legal  afTignee,  but 
.^"ll^t  ihar  ^"'y  *  perfon  appointed  to  tranfadl  this  matter  on  behalf  of  the 
the  party  iaaU  plaintiff.  The  affignmcut  of  .a  bond  is  good  to  fome  purpofe,  for 
have  the  moaey.  it  amounts  to  a  covenant  that  the  party  ftiall  have  tl>e  money 
•  when  received.     Martin  is  appointed  to  require  the  ftock  and  pay 

for  it,~  which  neceflarily  gives  him  a  power  to  take  it* 

[  460  1        ^-  Notice  left  at  a  man's  houfe  is  in  the  nature  of  the  thing  a 
notice  left  for  h'lm. 

3.  The  money  was  not  to  be  paid  but  upon  transferring,  fo  no 
ncccfTity  of  a  tender  ;  and  we  having  (hewn  that  the  defendant 
was  not  there  to  perform  his  agreement,  that  is  enough  to  intitlc 
us  to  our  a£lion» 

4.  Here  the  dav  is  material,  and  might  therefore  very  properly 
.  be  made  parcel  of^tHe  iffuc  (2). 


(i)  Fort.  Ref>.  \^^.     Gilb,  40.  "  He  afGgniiig  over  to  him.  t^f.'* 

10  Mod,   153.    189.    1Z2.      lift*  \n  yinrrtixty  are  **  u/^on  his  af- 

Ahr.  voL  20.  p.  ib5.  pi  9.    The  figning." 
rep.    in     fottc,cve,    Gilbnt^    and  (2)  /V./r  y^/rj-^-^iP  v.  Harri/on. 


\o  Modern  agree  ir   making  the     ante  ^ly, 
vt'ords  oi  the  covenant  19  be^ 
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Chief  Juftice.  ^Jftgn  (ignifies  na  more  than  a  perfon  appointed 
to  accept ;  and  he  being  authorized  to  rcqiiire  and  pay,  furely 
that  is  enough  to  impower  him  to  receive  It.  The  notice  is  ihewn 
to  htfor  iim,  how  elfe  could  it  be  a  requeft  to  him  to  do  the  a£t, 
vhicb  the  declaration  (hews  was  made  ? 

The  payment  of  the  money  is  not  a  condition  precedent,  but  a 
concurrent  a£ij  and  if  the  defendant  had  been  there,  the  plain- 
tiff muft  have  laid  down  his  money,  though  not  fo  as  to  part  with 
it  till  transfer ;  and  fo  it  was  held  in  the  cafe  of  Turner  v.  G&od* 
wiV(3). 

As  to  the  replication,  confider  if  the  defendant  fays  he  did  it 
on  a  day  fooner  than  he  was  obliged,  whether  it  is  not  enough  to 
fay  he  did  not  do  it  on  the  day  he  pleads  he  did ;  for  it  muft  be 
taken  he  had  waived  the  benefit  of  any  longer  time. 

It  was  fpoke  to  a  fecond  time  upon  the  former  exceptions. 
And  Fazakcrley  pro  defcndente  infiftcd,  that  the  plaintiff  ought  not 
to  have  fixed  the  day,  but  have  left  the  defendant  to  his  liberty 
of  appointing  which  of  the  three  days  he  pleafed,  fince  that  time 
was  given  in  cafe  and  for  the  benefit  of  the  defendant. 

Sed  per  curiam  :  The  demand  was  made  to  have  the  flock  at  the 
time  mofl  for  the  defendant's  advantage ;  and  if  it  fuited  his  con- 
venience to  do  it  fooner,  he  might  have  ^iven  notice  to  the  plaintiiK 
As  to  the  plaintiff's  not  ftiewing  a  tender,  we  think  that  ought 
to  come  from  the  defendant  by  way  of  excufe,  that  he  was  there 
ready  to  have  transferred,  if  the  plaintiff  or  any  body  for  him  had 
been  there  to  have  paid  the  money.  The  notice  as  it  is  laid  is 
well  enough  within  the  meaning  of  the  contraft,  for  it  muft  be  a 
notice  left^or  him  if  what  the  declaration  fays  be  true,  that  no- 
tice was  left  at  his  houfe  requinns;  him  to  transfer  the  (lock.  As 
to  the  exception  taken  on  the  former  argument  to  the  replication^ 
tlie  court  did  not  much  debate  it,  becaufe  admitting  it  ill,  yet 
then  the  plea  was  fo  too,  and  it  mufl  confequently  come  to  be  [  46*  ] 
adjudged  on  the  goodnefs  or  badnefs  of  the  declaration. 

The  plaintiff  had  judgment,  which  was  affirmed  in  the  Ex» 
diequer  Chamber  and  Houfc  of  Lords. 


(3)  F/de  Dlackweil  v.  Najh^  fc/i.  5 }},  and  tlie  safei  there  fiiied. 
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Oates  vtrf.  Robinfon. 

i^.Wktthff  TTPON  a  trial  in  ejeAxnent  a  cafe  was  made,  on  which 
theic  caa  be  a  \j  the  fole  queftion  was,  whether  after  an  extent  upon  a  fta- 
**' A^"'  "**•  tute  into  one  councyi  and  a  liberate  returned  and  filed,  the  conu- 
«^ilioue^a*^toul  ^^^  ^'^  ^^^^  ^"7  other  extent  into  another  county. 

y«!v37<?S.  c!  Serjeant  Chejbyre  argued^  that  he  might.  At  common  law 
there  could  be  no  execution  again  ft  lands,  but  in  the  cafe  of  the 
crown  ;  and  when  it  was  given  in  the  cafe  of  the  fubjc£t,  he  was 
to  extend  all  the  lands,  or  elfe  the  tenant  where  part  only  was 
extended  might  defeat  it  by  audita  querela.  3  Co.  14.  2  In/l* 
296.  And  where  the  lands  lay  in  feveral  counties,  there  was  a 
neceflity  for  feveral  extents  and  liberates.  Mo.  524.  2  Cro. 
506. 

There  are  many  precedents  before  the  32  H.  8.  f.  j.  fomc 
where  the  extent  went  into  feveral  counties  for  the  whole  debt, 
Co.  Ent.  2969  297.  which  indeed  is  the  propercft  way,  becaufc 
the  judgment  is  intire,  and  others  into  one  county  for  fo  much  of 
the  debt,  into  another  for  another  part,  and  into  a  third  for  the 
tcft.  Raft.  596.  Dy.  1^2,  2o8,  Mo.  24.  2  Cro.  246.2  Bendlovf. 
59.  Dalt.  29.  I  Siil.  194.  2  RolL  Abr.  469.  pi.  6.  482. 
-w  U  ^1  pj^  ,g^     Fitzk.  Execution  40.     So  it  is  plain,  that  before  the  fta- 

tute  32  /f.  8*  c.  5.  we  might  have  had  this  extent. 

And  as  to  that  ftatute,  the  queftion  will  be,  whether  it  has  al- 
tered the  law  in  this  refpeft  :  which  it  has  not,  bccaufe  that  fta- 
tute gives  a  remedy  only  in  the  cafe  of  a  total  cvifcion,  which 
this  is  not,  for  this  is  only  a  farther  carf ying  on  and  perfecling 
the  firft  execution.  The  fcire  facias  is  giyen  only  to  the  party 
who  is  evicted  out  of  all,  but  that  is  not  the  plaintiff's  cafe,  and 
therefore  he  muft  feek  his  remedy  as  he  could  by  law  before  the 
ftatute*  And  in  xht petty  hag  there-are  abundance  of  precedents 
to  this  purpofe,  'the  pradlice  having  never  been  difputed  till  this 
cafe. 

Reeve  contra.  I  agree  this  cafe  depends  upon  the  law  as  it 
'ftood  before  the  ftatute  32  //•  8.  and  I  take  the  law  to  be,  that 
it  is  not  the  return  of  the  flierlfF,  but  the  acceptance  of  the  party, 
that  binds  him  in  this  cafe.  Will  any  body  fay,  that  after  an 
'  t  4^^  3  extent  of  all  the  lands  of  ihe  debtor  in  one  county,  a  fubfequcnt 
'  purchafe  of  lauds  in  tlie  fame  county  can  be  taken  in  ?  No 
body  can  fay  it,  and  yet  it  is  ccruin  if  the  purchafe  had  been 
after  the  acknowledgment,  and  before  the  extent,  it  might  have 
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ijeen  extended]  and  why  fliould  there  be  any  difference  as  to 
lands  ill  another  county  ?  The  rule  ia  the  Rfgi/ler  152.  <!•  is, 
tliat  in  the  cafe  of  extents  into  fevcral  counties,  each  muft  recite 
the  award  into  the  other  county.  The  precedents  of  the  debits 
being  divided,  are  an  argument  that  if  the  firil  execution  had 
been  /or  the  whole  debtj  it  would  have  concluded  the  party; 
Dy.  162.  2  R.  2«  7«  ^.  15  li*  4«  14*  b.  2  Cro.  338.  I  Le^f» 
92.  3  Lev.  269.  Lutw.  429.  In  2  Kei»  314.  this  very  cafe 
ii  cited,  and  faid  to  be  ill. 

Per  curiam^  We  are  all  of  opinion,  that  if  the  prayer  of  an  There  cmnot  b« 
extent  into  the  fccond  county  was  entered  at  the  time  the  firft  *u"*^^n"bc?' 
extent  was  taken  out,  then  the  fecond  extent  will  be  regular,  county,  umefs 
otherwife  not.     N.  B.  Upon  application  to  my  Lord  Chancellor  P.  *>^V  i^A 
he  gave  them  leave  to  enter  the  prayer  nunc  pro  ttwc^  10  this  court  jffued. 
made  no  rule,  but  it  went  off  upon  propofals  of  going  to  a  new 
trial.     And  the  caufe  went  down  to  trial,  and  a  verdict  for  the 
plaintiff,  fubjeft  to  the  Judge's  (/i)  opinion  j  who  on  hearing  {«)  Fortefcuc  Jt 
counfel  ordered  the  y>g/?<'fl  to  the  plaintiff.     And  a  writ  of  error 
being  brought,  and  ilo  goocf  bail  put  in,  the  plaintiff  had  his  exa- 
cution. 

Fazakerley  verf.  WiltQiire. 

UP  O  N  a  habeas  corpus  to  the  Mayor  of  LondonU  court,  the  Coftom  of  the  fj^  ^^!} 
cuilom  o\ London  is  returned,  that  the  porterage  from  any  city  ofLc^j^/c*  -*-"' 
.     ,,.  ,  ^.         .  \  ^  e  -_?      •  1   thJt  none  but 

vcUel  on  the  river,  and  meeterage  01  corn,  roots,  C^r.  iir ported  fn^e  porters  fliali 
or  exported,  belongs  to  the  city,  upwards  from   Stair gs  bridge  carry  com,  (sc* 
io  London  Bridge^  and  downwards  as  far  as  Ttnditl  in  Kent^  and  ^^^^^  .,g 
alfo  another  cuilom  to  make  by-laws,  confirmed  by  Richard  the  s.c.'but  only 
Second,  where  any  of  their  cuiloms  wanted  remedlum  conzruum.    the  argument  of 

That  :n  the  i8lh  year  of  King  jfcmes  the  Fivft  a  by-law  was 
litade  by  the  corporation,  "  I'hal  the  corn  porters  fhouid  be  a 
"  company  with  twenty-four  airiftcL.ts,  who  v.ere  c.ilcd  free 
"  porters,  who  ihould  work  at  a  particular  fettled  rate;  aiiil  iliat 
«*  none  but  the  free  porters  ihould  intermeddle  in  importing  or. 
•'  exporting  any  corn,  roots,  ^r.  within  the  boun.ls  mentioned 
**  in  the  cuilom,  on  pain  of  aox.  for  every  offence,  {excc-pt  in 
**  time  of  danger  or  urgent  ncceffity,  or  in  the  cafe  of  i'.  'u  peri" 
**  tura)  the  forfeiture  to  be  recovered  by  aftion  in  the  name  of 
**  the  chamberlain,  and  four  hundred  porters  arc  appointed  for 
^«  future.' 

That  the  free  porters  have  ever  Gnce  ufed  and  exercifcd  this 

by-law,  till  the  defendant  intruded  by  earring  of  barley,  though 
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a  free  porter  was  prefent,  per  quod  forisfeeit  20 /•  whidi  the 
plaintifF,  as  chamberlain,  is  intitled  ad  exigendum  et  haiendum^  and 
for  wliich  he  fues  in  the  Mayor's  court. 

Pa/l  6  Geo.  it  was  argued  by 

Serjeant  Fengellj  pro  defendente  againft  a  procedendo^  and  that 
the  return  be  filed*  i.  Becaufe  it  is  informal  in  fetting  out  the 
claim.  2.  Becaufe  the  cuftom  was  ill.  And  then  3.  The  by- 
law mud  fall  of  courfe.  Or  4.  Though  the  cuftom  ihould  be 
good,  yet  the  by-law  is  ill. 

i.  This  is  a  franchife  fuppofed  to  be  veiled  in  the  body  poli- 
tick,  and  tlierefore  ought  to  be  claimed  by  prefcription,  being 
perfonal.  2  RolL  Abr.  $79' P^*  ^*  ^^»  ^5*  ^^  difierence  be^ 
tween  a  prefcription  and  cuftom  is,  that  one  is  perfonal,  and 
the  other  local,  and  to  be  alleged  in  an  infenfible  thing,  as  a 
place.  4  6(7.  32.  6  Co.  60.  i  Infi.  113.  And  the  con- 
ftruQion  of  thtm  is  very  diflFerent,  becaufe  it  is  fufficient  if  a 
cuftom  is  reafonable ;  whereas  a  prefcription  muft  have  a  law- 
ful commencemenc.  Dav.  32.  6  Co.  50.  b.  And  it  is  like- 
wife  laid  in  an  abfurd  manner,  that  they  have,  time  out  of  mind, 
been  called  by  feveral  names,  and  yet  claim  the  porterage  as  be- 
longing, time  out  of  mind,  to  a  body  called  by  the  prefentname. 
Djf.  279.  Nor  have  they  averred  any  intereft  in  the  port,  fo  ^$ 
to  raife  a  merit  in  themfelves  for  what  they  claim. 

2. -The  cuftom  is  unreafouaUe,  and  ilL 

I  •  Becaufe  it  deprives  a  man  of  that  natural  right  which  he  has 
to  employ  one  he  knows  and  can  truft,  and  obliges  him  to  makr 
ufe  of  a  perfect  ftranger  whom  he  may  not  be  fafe  in  trufting* 
And  it  tends  to  no  good  end,  as  the  preventing  of  fraud,  becaufe 
when'people  are  at  their  liberty  to  employ  any  body,  chcy  will^ 
for  their  own  fakes,  take  care  it  is  a  trufty  one. 

2.  Becaufe  it  is  not  confined  to  the  carriage  of  goods  as  g 
trade,  but  extends  even  to  what  a  man  brings  from  his  own 
garden  in  the  country  for  his  private  ufe  in  town,  i  it?//.  Mr* 
S6i.  pL  4.     Hob.  189* 

3.  The  city  does  not  appear  to  be  at  any  expence  in  repairing 
the  port,  for  this  is  not  a  toll  for  the  ufe  of  tlie  port,  which 
perhaps  might  account  for  the  reafonablenefs  of  its  commence- 
meuu  I  Veni.  71.  i  Sid.  464.  i  Med.  47.  104.  2  Lev. 
96.  Raytn.  232.  In  the  cafe  of  Cuddtri  v.  GUJIrup^  Trin. 
12  jr.  3.  upon  the  cuftom.  of  weigliing  at  the  city  beam,  it  was 
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pofitivcly  ayerredj  that  the  city  kept  a  key,  and  had  proper  oIE«- 
x:ers  for  the  receiving  of  goods. 

4.  Becaufe  It  extends  to  places  out  of  the  limits  of  the  city, 
and  you  cannot  take  notice  what  they  are,  as  you  do  on  a  writ 
of  error.  SaIL'26g.  1  Vent.  J96.  Pai.  44.  By-laws  will  not 
bind  out  of  the  limits.  3  Mod.  158.  Jones  Sir  T.  144.  And 
then  if  it  goes  too  far,  and  is  void  in  part,  it  will  be  void  in  the 
whole  \  (ot  a  cuftom  is  intire.     Hob.  189. 

5.  This  is  only  a  bodily  labour,  where  no  (kill  is  required,  and 
therefore  it  is  unreafonable  to  deprive  the  other  freemen  from  ex- 
"erciiing  this  bufinefs  by  themfelves,  or  their  fervants ;  and  no 
length  of  time  can  make  good  an  unreafonable  cuftom.  i  RolU 
Mr.  559.  pL  6.  Davis  3a.  II  Co.  86.  8  Co.  Waggoner*% 
cafe.  In  the  cafe  of  the  Mayor  of  Winchejler  v.  Wilksy  Paf. 
4  Ann.  it  was  held,  that  a  right  to  trade  could  not  be  taken  away 
without  a  confideration.     Saik.  203. 

3.  If  die  cuftom  is  ill,  the  by-law  will  fall  of  courfe,  becaufe 
it  is  not  only  liable  to  the  fame  obje£lions,  but  to  others  alfo. 
For, 

4.  The  by-law  itfelf  is  ill, 

I.  Becaufe  it  exceeds  the  cuftom,  which  is  only  to  and  from 
fuch  places  upon  the  river,  whereas  the  by-law  prohibits  the 
landing,  carrying  up  and  down  from  one  fliip  to  another,  and  to 
warehoufes  near  adjoining  to  the  port.  And  by  the  claufe 
u-hich  fettles  the  wages,  it  appears  they  go  as  far  as  Cheaffide. 

a.  It  is  not  reftrained  to  the  carfying  goods  for  hire,  but  even 
where  the  owner  carries  his  own,  which  is  highly  unreafonable. 
I  Roll*  Ahr.  364.  pi.  6.     Mo.  571$,  591. 

3.  The  merchant  or  the  publick  have  no  benefit  by  this.  Mich,  viae  poft.  Cr^. 
%\W.  3*  Lewis's  cafe.  An  a£t  of  common  council,  that  none 
fiiould  ufe  dancing,  that  was  not  free  of  the  company  of  mufi« 
cians,  was  held  void,  becaufe  the  party  could  not  compel  them 
to  admit  him.  5  Mod.  104.  Here  we  cannot  oblige  a  free 
porter  to  work,  fo  this  goes  in  deftru£tion  of  trade  ^  and  fuch  « 
by  laws  have  always  beea  held  ill.  Pa/m.  395.  2  Roll. 
Rep.   391. 

4*  The  city  ought  not  to  impofe  a  penalty  for  breach  of  their 
own  franchife.  Would  not  a  cuftom  that  cattle  depafiuring  upon 
cay  common  (bould  be  Jorfeited,  be  held  ill  f 
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5.  This  is  a  great  incumbrance  to  trade :  the  merchant  U  to 
let  a  meeter  know  his  goods  are  ready  to  be  landed :  this  is  to  be 
iignified  by  him  to  one  o£  the  rulers,  who  i»  then  and  not  other- 
wife  to  appoint  a  porter. 

Mr.  Solicitor  General  eon/ra^  The  firft  objeflion  goes  to  all 
the  returns  from  the  city  of  London^  which  are  all  by  way  of 
cuftom,  as  in  Waggoner^s  cafe.  This  amounts  to  a  prefcription 
being  in  the  cafe  of  a  body  politick,  which  has  perpetuity,  and 
then  the  calling  it  a  cuftom  will  not  alter  the  cafe.  The  manner 
of  claiming  does  not  import  that  the  city  have  had  no  more  than 
one  name  at  a  time«  for  a  corporation  may  have  fevera)  3  and  fo  it 
is  enough  to  fay,  this  franchifo  has  been  in  them  time  out  of 
mind  by  either  of  their  names.  In  the  cafe  of  the  quo  nvarrafif9^ 
the  prefent  name  of  mayor,  commonalty,  and  citizens  was  only 
mentioned. 

As  to  the  merits.  The  general  queftion  is,  whether  this  by- 
law be  good,  fo  as  to  fupport  this  a£lion :  and  as  on  the  one 
hand  the  court  will  not  fuiler  us  to  ufurp  a  jurifdi£lion  we  have 
not,  fo  on  the  other  hand  it  will  not  deprive  us  of  any  legal  pri- 
vilege we  have. 

I  agree  this  by-law  is  in  reftriftion  of  trade,  i.  By  wry  of  ex- 
clufion  of  ftrangers,  and  2.  By  rcgi  (atlon  for  publick  convenience, 
both  which  I  (hall  fliew  are  proper  and  good.  i.  The  cuftom  is 
good )  2«  The  by-law  has  purfued  it. 

I.  As  fo.ihe  cuftom  in  rc(iri£lion  of  trade,  there  arc  three 
forts :  I.  Rcftraints  where  there  is  iro  one  of  the  trade.  Regjft* 
105.  2.  Only  partial,  where  feme  are  foppofedto  ofc  the  trade. 
Sir  William  Jones  162-  3.  As  to  thofc  who  are  ei^refsly  al- 
.kged  to  ufe  the  trade,  which  is  our  cafe,  and  there  every  mem- 
ber is  prcfamed  to  receive  a  benefit.  Cro.  El.  203.  a  BulJ. 
195.  M^  22  H.  6.  1^0  2  BrcnvtiL  177.  8  £.  3.  37.  8  Co* 
125.  Which  arc  all  cafes  of  reftritlion  in  particular  diftridls  for 
the  benefit  of  perfons  ufing  the  trade,  and  yet  thefe  are  as  much 
again  (I  the  common  right  of  the  publick.  This  cuftom  and  by-- 
law have  been  tacitly  allowed.  1  Aiod.  Caf.  123-  Cuddeny. 
Eajlnvick  was  againft  the  employer ;  and  there  indeed  it  was  held 
ill,  becaufe  he  could  net  know  who  was  or  who  was  not  a  f^ce 
porter  \  but  yet  it  was  not  difputcd  as  to  the  power  of  appoinft" 
ing  porters.     Salk.  143. 

I.  It  is  obje£tcd  that  this  reftrains  bodily  labour,  and  that  too 
in  a  bufinefs  for  which  no  ikill  is  required.     Anfwer :  \Vhcih<;r 

it 
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St  be  an  art  or  not  is  never  the  meafore,  but  the  confideration  is 
the  right  of  the  pcrfons,  as  id  the  cafe  of  the  Gravtfend  boat. 

2.  It  is  faid  here  is  no  confideration,  becaUfe  the  city  is  not 
obliged  to  provide  porters.  Anfwer :  That  b  implied  in  the  na- 
ture of  the  cuflrom.  It  is  ftated  that  their  officers  have  done  it» 
and  that  amounts  to  faying  they  have  maintained  officers.  The 
defendant  might  have  given  _fuch  a  matter  in  evidence,  and  it 
would  have  been  a  fufficient  excufe.  2a  //•  6»  14*  the  cafe  of  a 
mil],  and  in  the  Grave/end  boat  cafe  there  was  no  confideration 
exprefled.  Co.  Ent,  641.  Raft.  9.  ^,591*  Hern  83.  Brcwnh^ 
Jifd.  63.     I  Brown*/  Eat.  68. 

3.  It  was  faid  here  are  not  porters  enough.  This  is  anfwered 
by  the  power  lodged  in  the  ma^yor  and  aldermen  to  increafe  the 
number  \  but  that  is  a  matter  of  fa£t  not  before  the  court. 

4.  Tkat  the  owner  is  reftrained  from  carrying  his  own  goods.  Vide  An^*  9t« 
Anjkuer :  He  is  not  excluded,  being  tacitly  excepted.     Pro  mer* 

cede  (hews  it  was  intended  only  to  take  in  the  carrying  by  way 
of  trade.  And  in  Wagoner's  cafe  it  was  faid,  that  making  candles 
to  be  fpent  in  a  man's  own  family  was  not  prohibited. 

5*  They  fay  they  have  no  recompenfe.  But  furely  this  ob- 
jedion  is  very  hard  after  fo  long  an  enjoyment,  when  the  cir* 
eumftances  which  firft  eftablilhed  it  are  forgot.  There  were 
many  tenures  kept  on  foot,  though  people  were  at  a  lofs  how  to 
account  for  them.  It  muft  be  fuppofed  this  was  created  by  com- 
pa£t  between  the  founders  of  the  city  and  the  firft  traders. 

6.  This  binds  ftrangers.  Bo  not  nil  exclufive  cuftoms  do  fo  ? 
And  they  are  no  otherwife  ufeful  than  as  they  do  fo. 

7.  They  fay  it  extends  beyond  the  limits  of  the  city.  Aufv^er : 
The  whole  diftridl  appears  to  be  within  the  port  of  London. 
I  Roll.  Abr.  557.  Calth.  115.  But  that  will  not  deftroy  the 
cuftom.  Indeed  without  the  cuftom  the  by-law  would  be  void^ 
according  to  the  cafes  cited,  which  are  all  of  bye-laws.  The 
cuftoms  of  London  are  all  confirmed  by  Parliament,  and  though 
I  agree  that  extends  only  to  good  cuftoms,  yet  it  fhews  of  what 
confideration  the  cuftoms  of  London  are  above  thofe  of  other 
places  ;  and  a  particular  regard  has  been  always  had  to  them,  as 

appears  in  Wagoner's  cafe  126.  2  Roll.  Rtf.'22'j.  This  very  p  g  * 
cuftom  is  averred  in  the  return  to  have  been  confirmed  by  Par-  ••*'•■ 
iiamcnty 

2.  The  by-law  has  purfucd  the  cuftom ;  it  follows  the  words 
of  it,  but  then  it  is  faid, 

K  k  3  I.  That 
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T.  That  the  city  have  made  themfelves  judges  in  thrir  own 
caufe.  But  are  there  not  many  refohitions  in  favour  of  tfaefe  by* 
laws  ?  And  was  there  not  a  penalty  too  in  the  cafe  of  the  city 
beiim ;  and  yet  it  was  aUowed,  becaufe  no  inconvenience  woald 
foliow,  fince  the  court  may  judge  of  the  reafonabknefs  of  the 
penalty,     i  Lev.  16. 

2.  It  is  faid  the  freemen  of  the  city  are  excluded.  But  is  not^ 
this  done  in  full  common  council,  where  their  own  confent  is 
implied  i  And  why  may  not  they  confent  to  part  with  any  branch 
of  their  privilege  ? 

3.  They  tell  us,  it  binds  foreigners  out  of  the  diftriA. 
Anfnvcr :  It  is  done  by  cuftom»  and  that  according  to  Wagmef's 
cafe  is  good,  even  in  the  cafe  of  a  private  benefit.  The  by-law 
can  only  be  void  pro  tanto  as  to  what  arifes  out  of  the  city,  as  in 
the  cafe  of  an  award,  z  VfnU  33.  This  carriage  appears  to 
have  been  in  London^  and  fo  within  a  part  of  the  by-law  that  is 
good :  and  this  anfwers  another  obje&ion,  that  the  by-law  ex- 
ceeds the  cuftom,  for  this  is  no  cafe  within  the  excefs. 

The  inconveniencies  in  this  cafe  are  anfwered  by  the  exception, 
which  warrants  a  carrying  by  the  non-members  in  fuch  cafes. 

The  cuftom  therefore  we  fay  is  good,  and  well  purfued  by  the 
by-law :  that  the  further  provifions  will  not  infefl  what  is  con- 
'fiftent  with  the  cuftom;  and  even  thofe  provifions  will  be  good 
under  the  notion  of  by-laws  for  the  regulation  of  trade :  this  is  a 
cafe  within  the  cuftom,  and  therefore  we  pray  a  procidendo. 

Pengelly  replied.  It  has  not  been  fhewn,  and  I  rely  upon  it, 
that  the  merchant  ought  not  to  be  obliged  to  emiploy  thcfe 
porters,  when  he  has  no  means  to  compel  them  to  attend  and  do 
the  bufinefs. 

Curia  advtfitre  vttii.  And  it  was  fpoke  to  this  term  upon  fomc 
of  the  objedions  that  fcemed  to  have  moft  weight  with  the 
court. 

Wearg  for  the  city.  One  objef^ion  is,  that  this  is  to  reftrain 
a  man  from  the  ufe  of  his  bodily  labour,  to  which  every  one  has 
a  natural  right.  But  is  not  the  cuftom  to  reftrain  the  exercifinj; 
a  trade  by  one  not  free  allowed,  an<l  is  not  this  more  reafonable  ? 
f  468  J  If  a  man  is  not  to  ufe  an  art  which  he  has  been  feven  years  in 
learning,  and  perhaps  not  able  to  turn  his  hand  to  any  thing  elfc, 
fiirely  he  may  be  reftrained  from  one  fort  of  bodily  labour,  and 
apply  himfclf  to  another. 

'3  But 
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&lit  the  great  objeflion  is,  that  the  cuftom  as  here  laid  extends 
itfclf  out  of  the  city.  It  does  indeed  appear  to  go  beyond  the 
walls,  but  what  w^  rely  upon  is,  that  the  liberties  of  the  city  and 
their  fuperintendency  on  the  river  of  Thames  extends  from  Staines 
Bridge  to  Tendal.  14  £•  2*  Lih.  regum  antiquorum  256.  cited 
in  Stotv,  3j;»  It  appears  the  juftices  in  Eyre  fitting  in  London 
took  cognizance  of  a  matter  arifing  upon  the  river  of  Thames ; 
the  defendant  pleaded  to^  their  jurifdi£tion,  et  juftidarii  dixerunt 
quod  aqua  Thamefi^  pertinet  ad  civitaf  London  ufqfie  mare^  et  fi 
velit  refpondeat.  9  £•  4.  ^.  2*  fTi.  7*  It  appears  the  King  had 
granted  to  the  Earl  of  Pembroke  power  to  build  a  wear  in  the 
Thames^  but  upon  complaint  of  the  city  it  was  repealed,  with 
this  declaration,  quod  de  antiqmjute  habent  cives  London  fupervifum 
et  gubernationem  aqua  Thamefis  ad  poniem  de  Staines.  Stow.  37* 
makes  mention  of  them,  and  the  records  themfelves  are  fo. 
J  RoIL  Abr.  557*  the  very  limits  now  in  queftidn  are  declared. 
And  in  Scaccario^  3  Jac.  I.  Ro»  89.  Co.  Ent.  535.  The  At- 
torney General  confefTes  the  claim  of  the  city  to  a  jurifdi£tion  on, 
the  Thames  between  Tendal  and  Staines  Bridge. 

The  claim  is  confined  to  the  port  of  London^  which  is  an  aver- 
ment, that  the  port  extends  fo  far,  and  the  court  will  intend  the 
port  to  be  part  of  the  city,  as  in  the  cafe  of  a  bridge  it  has  been 
done.  I  Lev.  Bernard  v.  Bernard.  The  cuitom  of  the  city  that 
their  traders  may  fet  up  in  any  part  of  the  kingdom  extends  be- 
yond  the  city,  and  yet  that  h^s  been  allowed,  i  Mod.  79. 
I  Saund.  311.  The  cafe  of  the  Grave/end  watermen  extends  all 
the  way  between  that  town  and  London. 

C.  ].  I  am  of  o|nnion  that  both  the  cuftom  and  by-law  are 
good,  notwithflanding  the  objefiions  that  have  been  taken:  I 
Shall  not  go  over  them  all,  becaufe  the  opinion  of  the  court  has 
been  given  as  to  fope  of  them  upon  the  former  arguments. 

A  cuftom  to  reftrain  trade  in  a  particular  place  is  good  \  and 
furely  much  more  fo,  where  the  rcftraint  is  only  from  bodily  la-  * 

bour  in  one  inftance,  than  where  it  prevents  a  man  from  exer- 
cifing  an  art  he  has  been  a  long  time  in  learning.  I  think  the 
cuftom  is  good,  as  it  is  a  convenience  to  the  publick,  and  that 
there  is  an  equivalent  by  the  obligation  the  city  is  under  to  pro- 
vide porters  i  if  they  do  not,  I  am  of  opinion  an  a£lion  will  lie, 
as  in  the  common  cafe  of  a  ferry;  neitlier  is  the  merchant 
obliged  to  rely  on  an  zfWon  only,  for  he  may  certainly  employ 
who  he  plcafes  if  the  free  porters  do  not  attend.  The  conve-  [  ^g^ 
nience  to  the  merchant  is  very  great,  in  having  perfons  ready  to 
aflift  him  as  foon  as  he  comes  into  port,  and  fo  he  is  not  obliged 
to  go  and  fearch  for  porters  who  are  ftrangers  to  him. 

Kk4  As 
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As  to  the  objedion  about  the  extent,  I  think  it  is  fully  anfwer- 
ed  by  the  ancient  records  that  have  been  cited,  and  above  all  by 
the  confefllon  of  the  Attorney  General,  which  is  of  more 
weight  than  any  of  the  reft ;  fince  it  cannot  be  imagined  that  the 
King's  Attorney  wpuld  confefs  a  jurifdidion  againft  the  crown, 
which  the  city  had  not  the  cleareft  right  to.  We  muft  take  the 
port  to  be  within  the  limits ;  or  if  it  went  beyond  the  limits  of 
the  city,  yet  I  do  not  fee  how  this  cafe  can  be  diftingui(hed  from 
that  of  the  Grave/end  watermep.  The  cuilom  of  meetage  cxr 
tends  as  far,  and  yet  that  has  neyer  been  queftioned  upon  this 
account* 

^^^ftf^f'?**  There  is  no  doubt  |)ut  a  by-law  may  be  good  in  part,  and  void 
fSTpartkaiart  *'  ^^^  ^^^  ^^^  I  ^^^  whcrc  It  conHfts  of  fcyeral  particulars,  it  is  to 
pay  b€  good  in  all  purppfes  as  feveral  by-laws,  though  the  provifions  are  thrown 
?o'dif°/-l°*^  **^S^^^*^^  under  the  form  of  one.  I  am  of  opinion  there  ought  to 
he  z  procedendo,     Powyr  ].  accord^- 

Eyre  J.  The  reafons  on  which  the  other  cuftoms  of  meetag^ 
and  weighing  at  the  city  beam  have  been  allowed,  will  fupport 
this ;  becaufe  an  a£lion  will  lie,  if  the  city  do  not  provide  porters* 
Corporations  or  publick  bodie$  are  prefumed  to  difcharge  their 
4uty  in  c^fes  of  this'  extcnfive  nature  better  than  any  private  per- 
fons  can.  Et  per  F^rtefcue  J.  If  this  was  an  inconvenient 
cuftom,  it  would  have  been  complained  of  before  fo  long  an  en- 
joyment. The  cafe  of  carts  was  allowed  to  prevent  nufances  (1); 
and  we  may  put  this  upon  the  fame  foot.  In  Cudden  v.  £^- 
\i\  $alk.  143.  'Lvkk  {a)  the  cuilom  was  allowed,  and  only  determined,  that  if 
I^w  A  v'^s  ill  to  lay  a  penalty  upon  the  merchant.     I  think  it  is  enough 

§  Mod-  123.  r  f         .       1  '       *^  VI-  A  J     •   r  ir    ^ 

|iult453.  s.  c.  to  fay,  that  it  doef  not  appear  tpat  this  cuftom  extends  itfelf  out 
of  the  port,  thougli  it  is  plainly  confined  to  it,  and  we  muft 
take  notice  of  the  extents  of  ports.  Does  not  the  cuftom  for 
tryi-g  felonies  con^mittcd  in  Middlefex  at  the  Old  Bailey  exten4 
itfelf  through  the  whole -county  of  Middlejex?  (2)  Per  curiam^ 
Thcr^  mull  be  a  procedendo* 

(h)  Rep  !  Bt-       Ttin,  2  Ceo.  2.  Robin/on  v.  Webb  (A)  the  fame  return  w^s  made, 
^^^  "'  i'^  '    and  upon  my  motion  a  procedendo:  was  granted  without  argument, 
the  point  having  been  fettled  the  fame  way  in  C.  B.  on  a  iblcma 
argument.     Paf.  13  Geom  i.     Ludlam  v.  Bradley. 


(i)  Fide  Bo^'<w(fVib  v.  Hearttf^         (2)  Fidi  Rex  v.  Gsu^b,  D^atg^ 
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Sl^  John  Pfatt,  KnU  Lord  Chief  Juftice^ 

Sir  Littleton  Powys,  Knt.  1 

Sir  Robert  Eyre,  Knt.  \yHfiices^ 

Sir  John  Fortefcue  Aland^  Knt.  j 

Sir  Robert  Raymond  Knt.  Attorney  General^ 
jSir  Philip  Yorke,  Knt.  Solicitor  General. 


•         Dominu?  Rex  verf.  Inhabitantcs  dc  Warminftcn 

THE  feflions  return  ^n  order  of  two  juftices  for  the  rp-  ^P*'^??'™*. 
moval  of  y.  5.  whereby  it  appeared,  that  after  the  ftatutc  S°not  giv  "no-* 
1  jfac.  2.  c.  17.  and  before  the  3  fef  4  W^.  far  M.  c.  xi.  J.  S.  tJcc  before  3  ft 
had  been  hired  into  the  parifti  of  WarminJIery  and  had  lived  there  ^^  *^g  ^^ 
as  a  fervant  for  forty  days,  which  the  two  juflices  adjudged  had 
gained  him  a  fettlement.     And  now  Mr.  Favuikerley  moved  to 
guafh  the  order,  becaufe  it  did  not  appear,  tliat  J.  S.  had  given 
notice,  and  the  ftatute  of  i  Jac,  2.  is  exprefs,  that  the  forty 
days  arc  to  be  accounted  fropi  giving  notice  in  writing ;  and  be* 
iides  the  certiorari  ihould  have  gone  to  the  two  juHiccs  and  not  ^^*^^"  ^^  ^c- 
to  tin:  feflions,  becaufe  it  did  not  appear  any  z(k  had  been  done  of  twojufticei 
at  feflions,  either  to  confirm  or  reverfe  the  order.     As  to  ihis  n»y  *>«  direacd 
laft  matter  the  court  held  that  the  order  was  well  returned  by  ^^rJ^f^^dXy 
the  feflions.     And  Mr.  Juftice  Eyr^  faid,  it  had  been  fo  deter-  them, 
mined  already,  for  the  juflices  are  fuppofed  to  return  all  the  or- 
ficrs  tliey  make  to   tlie  feflions,  where  they  are  to  be    record* 

ed. 
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ed  (i).  And  as  to  the  other  part  of  the  cafe,  it  was  held  weD  enoagh 
without  notice,  for  the  intent  of  that  was  only  to  give  the  parifh 
an  Opportunity  of  folding  away  perfons  that  were  remoyeaUc; 
but  that  is  not  the  cafe  of  hired  fervants  or  apprentices  who  are 
irremoveable ;  fo  that  requiring  them  to  give  notice,  is  requiring 
them  to  do  a  vain  thing,  for  as  to  themfelves  it  can  be  of  no  be- 
nefit in  making  it  a  better  or  a  ftronger  fettlement,  and  as  to  the 
parifh,  they  can  do  nothing  upon  it  either  to  eafe  or  difchatge 
themfelves 


(i)  The  jaftices  ought,  in  all  forfeicares;    and   when    that    is 

cafes,  to  retQm  convi^ioBS  to  the  done»  a  return  of  thje  copy  of  a 

SeffioDS»  whether  an  appeal  lies  arthrari  is  good.     Per  BuUer  J. 

or  not,   that  the  crown  may  not  Rrx  v.  Eatotij  i  Term  Ref.  28  j. 
be  deprived  of  its  ihare  of  the 


Between  tlie  Farifties  of  Cliewton  and  Compton  Martiit« 

^^^  l^^if'^r  nn  WO  jufticcs  make  one  order  for  the  removal  of  two  dif- 
6]ne,yejdi/rer-  X  fercut  families,  and  the  feflions  upon  appeal  quaih  |he  or- 
cnt  ^'^^» ""-  der  for  infiifEciency :  and  to  maintain  the  order  of  feflions  Reeve 
by  the  iame  or.  ohje£tcd  to  the  Older  of  two  juftices,  that  though  the  pariflies 
4er  upon  inde-  arc  the  fame  in  both  cafes,  yet  the  removal  of  two  families  by 
^dcm  fettle-  Qng  ^^j^j^  j^  jj|.  f^y  fuppofc  the  removal  of  one  is  legal,  and  the 
*  a  &  9  w.  3.  other  iHegat,  and  there  is  an  appeal  to  the  feifions  as  to  both, 
*•  30.  and  the  order  is  confirmed  as  to  one,  and  reverfcd  as  to  the 

other ;  what  is  to  be  done  in  that  cafe  as  to  cods,  the  flatute  of 
8  tsT  9  ^.  3*  r.  30.  giving  coils  to  the  pariih  in  whofe  favour 
the  appeal  is  determined,  and  now  the  appeal  will  be  determined 
in  favour  of  neither,  and  of  both ;  it  cannot  be  faid  that  the  or- 
der is  reverfed,  becaufe  it  (lands  good  as  to  part,  and  it  cannot 
be  faid  to  be  confirmed,  becaufe  it  was  not  held  good  as  to  the 
•  whole. 

Eyre  and  Fortefcue  Juftices  were  of  opinion,  that  the  order  was 
ill,  giving  this  further  rcafon,  that  the  party  removed  had  a  right 
to  appeal,  for  it  may  be  he  was  lemoved  from  bis  own  eftate, 
and  then  upon  his  appeal  it  will  confequentially  draw  over  the 
other  matter  in  which  perhaps  the  parties  on  all  fides  acquiefce. 
The  Chief  Juflice  faid  he  had  not  fully  confidered  it,  but  his  two 
brothers  being  clear  that  the  order  of  the  two  juftices  was  ill, 
and  the  counfel  for  maintenance  of  that  order  refufing  to  refer 
the  whole  matter  to  the  judge  of  aiTize,  he  pronounced  the  rule, 
That  tlie  order  of  feflions  fliould  be  confirmed. 
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Vicars  verf.  Worth. 

Tif  E  wife  libelled  in  the  fpiritual  court  for  words  which  WoHs  tiurt». 
appeared  on  the  libel  to  be  fpoken  in  London :  the  words  "^!,2*  ^ 
were  (fpeaking  to  tlie  hufband)  <*  You  are  a  cuckoldly  old  rogue,  ^^a^  ^^  ^^ 
*'  and  was  cuckold  by  a  porter."     And  againft  a  prohibition  ^* 
Ltit,  1039.  was  urgedy  that  tlie  cuftom  of  London  extends  only 
to  the  word  whorf,  and  words  that  only  import  a  woman  to  be    f  47X  2 
fo,  are  not  within  the  cuftom.     Sed  toia  curia  contra  \  for  prohi- 
bitions have  been  often  granted  where  the  words  are  tantamount; 
Batchelor  ^.  Dennis^  Evans  v,  Jones^  3  Anna^  Pafcb.  I  Geo.  in 
B.  R.  Kilburn  t.  Podger.  And  in  the  principal  cafe  a  prohibition 
was  granted  (1). 


(0/7.^^.545.  555,  8*3,  1100. 

Domlnus  Rex  verf.  Caywood. 

IH  E  defendant  being  convi£bed  upon  the  late  z£k  of  Par*  Tht  prfmnnirt 

liament  of  being  the  pro|e£lor  of  an  unlawful  undertaking  ^J|JjJ*  *°  ** 

to  carry  on  a  trade  to  the  North  Seas^  whereby  many  of  his  ma-  »%werin  the*' 

jefty's  fubje£ls  had  been  defrauded  of  great  fums  of  money,  came  court  to  mode- 

now  to  receive  the  judgment  of  the  court,  which  was  prayed  by  ^^Jf*^**^*' 

Mr.  Attorney  General  upon  the  ftatute  of  prttmunire  \  where-  6  Geo.  i.  c.  i». 

upon  the  counfel  for  the  defendant  argued,  that  the  late  ftatute  S\  «J,  19. 

had  not  tied  up  the  hands  of  the  court  from  pronouncing  any     '  *^*  '^  '• 

milder  fentencc,  if  any  favourable  circumftances  could  be  laid 

before  them,  but  had  left  a  difcretionary  power  in  the  court  to 

punifh,  as  (the  words  are)  for  a. common  nufance;  and  if  they 

fought  fit,  that  then  the  party  ftiould  likewife  incur  anj  of  the 

pains  and  penalties  ordained  by  the  ftatute  of  pramunire.     And 

if  it  ihould  be  taken  otherwife,  it  could  be  to  no  purpofe,  that 

the  firft  claufe  of  fining  for  a  common  nufance  was  inferted^ 

when  the  judgment  of  pramunire  alone  would  reach  every  thing 

Uti^X  the  party  could  have  to  anfwer  any  fine. 

To  this  It  was  anfwered  by  Mr.  Attorney  and  Solicitor,  that 
the  whole  judgment  in  a  pramunire  might  ftand,  and  yet  there 
might  ftiU  be  fome  ufc  for  the  claufe  about  nufances,  where  part 
of  the  judgment  might  be  to  abate  the  nufamce,  and  the  party 
convldlcd  may  be  likewife  fet  on  the  pillory  or  whipped,  which 
is  no  part  of  the  judgment  againft  one  convifted  upon  the  ftatute 
oi  pramunire.     And  they  faid  the  word  any  in  the  ftatute  was  J 

|Iie  f^me  as  all ;  if  he  is  to  incur  any  of  the  pains  and  penalties, 
^hat  is  every  one.  Adjour* 
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Fajeh.  to  Ceo.  jfjjoumatur.  And  the  laft  day  of  th6  term  the  Chief  Jufiice 
•na^m  rifoti//*  declared  the  opinion  of  the  court,  that  they  had  a  difcretionary 
during  the        powcF  to  inflict  all>  or  only  fome,  of  the  penalties  oi  ^  pntmumre, 

Kiog*s  pleafare*  , 

f  473  3  Dbminus  Rex  verf.  Mendcz, 

xA^iHcih  f«a  commit  T  T  P  O  N  exhibiting  articles  of  the  peace  againft  the  defcnd- 

j^^  t«;4  before  the      |^    ^^t^  jj  ^^8  objeScd  by  Mt.  Wcarg^  that  the  faft  whereon 

be  a  ^^vAilx  ^'^  profccutor  grounds  his  apprehenfions  of  danger  appeared  to 

^urticies  of  the     be  Committed  before  the  a£l  of  grace,  and  pardoned  thereby ; 

Xtmxi  threats.  ^"^  ^^  crime  by  that  being  gone,  it  muft  be  conGdered  at  never 

'  done  i  and  the  court  never  demands  fecurity  of  the  peace  barely 

on  a  man's  fwearing  he  goes  in  danger  of  his  life,  without  laying 

^  fome  fa£l  before  tlie  court,  that  it  may  appear  to  be  fuch  a  metus^ 

qui  coder epcjftt  in  conflantcm  virtitn. 

Sed per  curiam  :  Suppofe  it  was  threats  only,  would  not  they 
be  a  ground  for  articles,  tho'  they  are  not  punilhable  ?  Though 
the  faft  is  pardoned,  yet  it  may  be  inSanced  for  an  inducement 
to  us  to  believe  the  defendant  a  dangerous  perfon.  The  defend* 
^t  entered' into  4  recognizance  to  keep  the  peace. 

Edwards  verf.  Carter  et  al*. 

Where  the  pro-  'T^  H  E  defendant  and  another  were  partners  in  the  trade  of  a 

ctfs  i.  agaiuii        j|     brewer,  and  the  plaintiff  fupplicd   them  with  malt,  for 

cTrfroVadlon  which  they  neglefting  to  pay,  the  plaintiff  fued  out  a  bill  oi  Altd^ 

and  one  only  ap-  defex^  and  arrcfled  Carter ^  M'ho  at  the  return  of  the  writ  put  in 

rouft  ^?oi1n  "  ^^'^  before  a  judge  5  but  tlie  other  partner  could  never  be  arfeftcd : 

lawed  before     whercupon  ths  plaintiff,  witliout  taking  any  notice  of  the  pro* 

there  can  be  any  ceedings  upon  the  bill  of  Allddlefexy  takes  out  an  original  againlt 

^rt^erprocac  -  \y^^  partners,  and   outlaws  tliem.     And  now   Strange  moved, 

that  the  outlawry  as  to  Carter  miglit  be  reverfed  at  the  plaintiff's 

expence,  becaufe  he  had  proceeded  to  outlawry  againft  one  that 

was  prefent  in  court. 

Upon  the  motion  the  court  made  a  rule  to  (hew  caufe  ;  and 
faid  it  was  fuch  a  contempt,  th.'»t  they  ordered  an  attachment 
nifi,  AnH  IVearg  pro  ^w^r' coming  to  fliew  caufe  infifted,  that 
the  other  defendant  not  appearing  upon  the  bill  of  AfiddUfexy  it 
was  impoffible  for  tlie  plaintiff  to  go  on  upon  it  with  any  cffc£l  ; 
and  as  to  taking  the  original  againft  both,  that  was  neceffary, 
becaufe  it  was  a  joint  contracl.  SeJ  per  curiamy  Though  you 
could  irot  proceed  on  the  bill  oi  MiddUfexy  and  though  it  was 
ncctilary  to  jcia  ilic  otIicr,.\vlko  could  not  Le  aire fted,  with  the 

1  defend- 
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defendant,  in  the  fame  original,  yet  you  could  not  go  on  to  out- 
lawry againft  htm  :  you  fliould  hare  outlawed  one  only,  and  then 
you  might  have  come  and  declared  upon  the  original,  that  Carter^ 
together  with  A.  B.  his  late  if  zttntr  ajfumpferunt  fuper  fe  \  but  the 
proceeding  here  i$  altogether  irregular,  becaafe  the  party  was  in 
court,  and  had  done  every  thing  in  his  power  to  put  the  plaintiff 
in  a  fair  way  of  recovering  his  debt :  he  could  not  appear  or  file 
bail  for  the  other  partner,  becaufe  an  a£^ion  would  lie  againft 
him  for  doing  it  without  authority.  The  court  ordered  the 
outlawry  to  be  reverfed,  and  the  plaintiff  to  pay  cofts,  on  the  de- 
fendant Carter^s  appearing  to  the  ori^al,  and  dtfcharged  the  at- 
tachment part* 

Groenhoufe  vetf.  Cleevcr. 

TH  £  defendant  being  in  cuftody  for  want  of  bail,  after  the  where  the  4e. 
fecond  term  moved  for  zfupirffdea  for  want  of  the  plain-  ftn<Jant  is  m 
tiff's  declaring,   which   was  bppofed   by  Mr.  Reeve ;  becaufe  dar!uonmuft b« 
though  no  declaration  had  been  deliv.ered  to  the  turnkey  according  delivered  to  the 
to  4  {^  5  JT.  e^  3i.  r.  21.  yet  there   had  been  one  left  in  the  j^J^^J  officer " 
office  in  time,  and  this  he  faid  would  be  enough  to  prevent  the 
defendant's  difcViarge,  though  he  could  not  be  obliged  to  plead 
to  it,  or  let  the  plaintiff  take  a  regular  judgment.     And  of  this 
opinion  was  the  fecondary,  who  informed  the  court,  that  ayi/^fr- 
fedeas  is  never  granted,  till  the  clerk  of  the  declarations  has  certi* 
fied  there  is  no  declaration  againft  him  in  the  office ;  which  cer- 
tificate would  be  ufelefs,  if  the  delivery  of  a  declaration  into  the 
office  be  not  lufficient  to  prevent  a  difcharge  upon  common  baiL 
But  the  court  upon  confideration  granted  zfuperfedeasy  taking  the 
delivery  of  a  declaration  to  which  the  defendant  was  not  obliged 
to  plead,  and  on  which  the  plaintiff  could  not  fign  a  regular  judg^ 
mentj  to  be  no  delivery  at  all.     - 

Dominus  Rex  verf»  Joncfis. 

AConvtftion   of  forcible    entry  was  quafhed  for  the  old  Wherextwi-  iurCirlc^i^ 
exception   of  mefuagtum   five  tenementu^H^  but  the   reft i- J*^'*®***^.  **•*'«»•' 
tution  was  oppofcd,  on  an  affidavit  that  the  parVs  title  (which  «ttaflicdj*thc 
was  by  kafe)  was  expired  Unce  the  convi£lion.     liie  court  faid,  court  m^^f  awaiA 
they  had  no  difcrctionary  power  in  the  cafe,  but  were  boiuid  (o  '«ftic»ti<»o» 
award  reftitulion  on  quaihing  the  convi£iioii^ 
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Dominu$  Rex  verf.  Cleg, 

A 


^i^^WbiAyU^  A  N  order  of  baftafdy  was  made  atfcffions,  (which  was  ad* 
snade  originaUy  jfi^  niitted  to  have  original  jurifdi^lion  (  x)  and  Mr.  Denton  ob^ 
at  feffioM  (u  it  jefkcd,  that  it  was  not  faid  thi  defendant  was  ever  fommoned  or 
S^n^ihottU  appeared,  and  natural  juftice  required  that  he  fliouldatleafthave 
aoc  be  fet  out.    an  Opportunity  to  defend  himfelf • 

SMod.3.S.a 

C.  J.  I  believe  thefe  orders  made  originally  at  feiEons  are  very 

rare,  die  ufual  way  being  to  bring  the  matter  before  the  feflions 

by  way  of  appeal  from  the  order  of  two  juftices.     Now  if  it 

ihould  be  taken,  that  the  order  of  two  juftices  will  be  weUpnougb, 

without  their  (hewing  a  fummons  or  appearance ;  yet  I  think  tibis 

cafe  will  fall  under  a  very  different  confideration.     For  in  'the 

other  cafe  the  party  has  an  opportunity  t6  relieve  himfelf  by  ap- 

pealy  whereas  upon  an  original  order  at  feifions  he  can  hav&no 

opportunity  to  bring  the  matter  to  a  farther  examination  ;  fo  that 

it  is  but  a  lewd  woman's  going  behind  his  back  and  fwearing  a 

baftard  upon  him,  by  which  means  the  moft  innocent  man  in 

the  world  may  be  condemned.     In  the  cafe  of  th^  ^tfcen  v.  ^imp' 

•  10  Mp4.  hS.  fon^  *  it  was  long  debated,  whether  there  ought  not  to  have  been 

*&fr  tfaf     6  *  P^rfonsi*  appearance  of  the  deer-ftealcr  \  at  laft  indeed  it  was 

pi.  27*3.   '  ^^  *  determined,  diat  a  fummons  was  fufficient,  but  it  was  never  of- 

COb.  zSa.  S.C.  fered  to  be  fupported  upon  the  foot  of  not  (hewing  a  fummons. 

&o  far  from  it,  that  exceptions  were  taken  to  the  manner  of  the 

fummons,  and  the  court  delivered  a  fpecial  opinion  as  to  them. 

vf/i/^44.     Lord  Raym^  1 4o6» 

Eyre  J.  {abfente  PoHvys).  It  not  appearing  this  order  was  made 
in  the  abfence  of  the  party,  I  think  we  muft  take  it  to  be  a  regu* 
lar  proceeding.  And  fo  it  was  held  in  the  cafe  of  the  King  v. 
S.  C.  5  Mod.  Peckham^  Carth.  406.  The  court  faid,  where  a  fummons  was 
cimis  4to.  neccflary,  they  would  prefume  there  was  one,  unlefs  the  contrary 
appeared ;  for  all  juriCji^ons  are  prefumed  prima  facie  to  aA 
according  to  law  (2). 

Foriefeue  J.  It  is  certain,  that  natural  juftice  requires,  that  no 
man  (hall  be  condemned  without  notice;  for  which  reafonl 
think  the  order  will  be  good,  becaufe  it  does  not  appear  to  us  that 
he  had  no  notice  :  are  we  to  fuppofe  the  fefiions  have  proceeded 
contrary  |to  right  and  juftice,  and  that  too  in  a  cale  where  they 


(i)  Decided  Rex  v.  Greaves,        (z)  Rtx  v.  Veuables^  ftji.  631. 
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have  undoubted  jurifdi^lion  ?  In  the  cafe  of  fervants  wages  the 
jurifdiAion  is  given  only  in  hulbandry,  and  yet  orders  have  been 
held  good,  where  it  did  not  appear  the  fcrvice  was  in  hufbandry ;  ^^  *®®** 
for  the  court  faidthey  would  intend  it  fo^  unlefs  the  contrary  ap- 
peared. '  SaJi  441. 

C.  J.  I  do  not  fee  to  what  purpofe  we  exercife  a  foperintend*  [  47^  1 
ency  over  all  inferior  jurifdifliens,  unlefs  it  be  to  infpedl  their 
proceedings,  and  iee  whether  they  are  regular  or  not.  I  have 
often  heard  it  faid,  that  nothing  fhall  be  prefumed  one  way  or 
^e  other  in  an  inferior  jurifdidion.  And  to  the  cafe  of  wages^ 
it  was  always  wondered  at,  and  in  my  Lord  Parier^s  time  it  was 
a£lually  contradi£led  in  the  cafe  of  the  King  v.  Helling^  nnU  8. 

Adjournatur.  Trin»  I  a  Geo,  it  was  moved  and  confirmed  with- 
out oppofition^ 


JPItt  ver/.  Coney. 

^<HE  plaintkflT  recovered  op  a  bottomree  bond,   and  the  Oa^n^rlm 
defendant   brought  a  writ  of  error^  but  put  in  no  bail  j,  ^^^{XjSt* 
and  the  queftion  was  on  the  words  of  the  ftatute,  which  are,  there  umi^^ 
bonds  for  the  payment  ofnumey  only.     Et  per  curiam^  The  contin-  ^^* 
gency  having  happened,  this  is  now  in  every  refpe£t  a  bond  for 
the   payment  of   money  only,   and   therefore  there   muft  b^ 
i>aiUl). 


(i)  Garrett  v.  Dandjfy  ^brw.  ace.  FiJc  Dijlcrd€s  v.  Harfeyy poj. 
16.  Comb,  105.  S.  C.  R.  contra.  959.  TbraU  V.  Famgham,  /•/• 
Scot  V.  Brace t  6  Mod.  38.     S^mL     1190. 


fitf ween  the  Patjlhes  of  Wookey  a/tj  liio^on  PJewet. 

APerfon  fettled  at  Hfnton  S/^wet  had  an  ettate  defcended  to  Where  •  T^t^m 
him  in  JFookey^  whereupon  the  juRices  fend  him  thither  as  ^^^^^^^ 
to  the  place  of  his  iaft  fettlement.  Et  per  curiam^  The  order  fcended  to  hia 
quaihed,  for  it  is  no  fettlement  nor  inhabitation,  diough  if  he  •»  ^«  •»«  «n»^ 
fhould  go  thither  he  could  «ot  be  removed :  it  may  be  a  great  in-  ^oigh^ifh^tS 
Jury  to  fend  him  away  from  a  good  trade  in  H,  to  perhaps  half  j^n  ^^^c  he  woui4 
;?crc  of  land  wbcrcin  he  has  but  a  term*  i^tiinmofttbUf 
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Between  the  Pariflies  of  Landlnaboe  and  Mach  filrcll* 


Where twflman  y^RDER  for  removal  df  a  female  baftard  child  from  i/ro^ 
S^rfllf  «-*  ^^  dinaioe  to  Mnch  Birch^  wherein  the  fad  is  dated  fpecially, 
moved  fnrnA.  ^^^  Mary  Wells  had  been  lately  removed  from  the  pariOi 
to^.  andprl.  of  Lattdifiaboe  to  Much  Birch  aforefaidy  being  the  place  of  her 
]2r«/uX«^  ^^  fettlement;  and  that  foon  after,  fhe  of  her  own  accord  did 
de'ureredy  the  fecretly  rctum  to  the  pariih  of  L.  from  which  {(it  was  removed^ 
ftijementof  Ac  and  has  been  there  fince  delivered  of  a  female  baftard  child, 
**•*"•  which  at  the  time  of  her  removal  (he  went  with :  and  the  juftices 
fend  the  baftard  to  M.  tlie  fettlement  of  the  mother* 

Fazalerlcy  moved  to  qua(h  the  order,  upon  the  general 
ground,  that  a  baftard  is  fetded  at  the  place  of  its  birtL  Which 
was  oppofed  by  Sira/Jgc,  who  cited  ^rin.  i  Geo.  betnveen  the  pa-' 
rijbes  ofTottenhoe  and  Newton  LongvilUy  where  a  baftard  born  at 
A.  pending  an  illegal  order  of  removal,  was  fent  back  with  the 
^  mother  upon  reverfal,  and  adjudged  that  the  baftard  (hould  fol- 
low the  fettlement  of  the  mother.  So  is  Salt.  474.  532»  2  Buifi. 
349.  Et  per  curiam^  {abfenteC.  J.)  That  cafe  will  govern  this, 
and  therefore  the  order  muft  be  confirmed. 

N.  B.  This  cafe  was  never  well  confidered^  for  it  went  off 
,  without  any  debate,  tipon  the  anfwer  given  by  th«  cafes 
which  I  cited,  and  which  feem  to  differ  widely  frcfc  the 
prcfent  cafe  y  for  thofe  cafes  were  all  adjudged  upbn  the 
apparent  fraud,  in  illegally  removing  a  woman  Wg  with 
child  of  a  baftard  -,  and  left  the  parifli  fliould  take  advantage 
by  their  own  ^rong  •,  but  in  the  prefent  cafe,  it  is  ftated 
that  (he  returned  of  her  own  accord,  which  makes  it  no 
more  than  the  common  cafe  of  a  baftard  born  in  the  parifh 
of  A,  when  the  mother  is  fettled  in  another  parifh ;  which 
fettlement  of  the  mother  was  never  diought  to  be  the  fct» 
tlement  of  the  baftard.  And  1  do  not  fee  that  it  makes  any 
difFcTLMice,  that  (he  returned  to  the  parifh  from  whence  fix 
was  removed,  any  inore  than  if  (lie  had  rambled  into  any 
other  pariih  ( i ) . 


(0  f^^e  n^x'  V.  4/?Ly^  2  Bi>ft  eip  par  mi  fraud.     For  if  a  baftard 

by  Cenji  10.  ;/.   25.     hut  there  be  born  uhilc  the  mother  is  io 

arc  nthcr  excepiior.b  to  the  pcne-  prifbn,  it  is  fettled  in  her  ^zn(h* 

ral  rule,  *'  that  a  baftard  is  fouled  ^  Siuckkj    v.     Pyhitb^rnej    2    Bu^' 

•*  where  born/'    btiide  Cu^t:^  of  358.      Elfin^    v.    The  County  (f 
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Hertford^    1   Sef.   Caf.   99.      So  Grey,  Caf.  tf  Sett,  and  Rem.  41; 

alfo  if  born  pending  an  order  of  Rex  v.  Iclcfard,  1  Seff.  Caf,   32. 

removal,    in    the    execuiion    of  In  all  wLich  cafes  there  wa«  nil 

which   the  pariih  removing  are  fraud  on  any  iide. 
ufing  due  diligence.     Rex  v.  Jane 

Elwood  verf.  Sir  Gbdfrey  Knellcn 

ON  a  reference  to  the  maftcr^  he  mformed  the  court,  that  iittieforons 
it   was   ncceffary   one   Mr.    Holbech  fliould  attend  him ;  ^^}  P*''y  ^^  *^ 
and  upon  this  the  court  was  moved  for  a  rule,  which  they  were  Stmafter!"^ 
very  tender  of  granting  at  all,  but  at  laft  they  made  a  rule,  that 
he  ihould  (hew  caufe,  why  he  could  not  attend  the  mailer. 

Combes  verf.  Blackalh 

DEBT  upon  a  bond,  non  eji  faclum  pleaded,  and  verdiflt  Where  t3i^  -'ai 
and  judgment /ro  quer*.     To  a  fc'ire  facias  on  this  jodg-  ^=*"<^ant  might 
ment  the  defendant  pleaded  bankruptcy,  and  that  the  caufc  of  bl^kruptey'ia 
a£lion   accrued  before :  and  on  the  trial  it  appeared,  the  bond  the  firft  aaion^ 
was  given  before  the  bankruptcy,  but  the  judgment  was  after:  jj^^!^^^^*''^*^^?*^ 
and  the  Judge  who  tried  the  caufe  being  of  opinion  againft  the  judgmeatT" 
defendant,  there  was  a  verdict  for  tlie  plaintiff.     And  now  in  an 
aftion  of  debt  upon  the  judgment,  Serjeant  Binh  moved  that 
the  defendant  might  be  difcharged  upon  common  bail,  becaufe     f  An^  l 
the  bond,  which  was  the  foundation  of  the  demand,  was  before 
the  bankruptcy.     &ed  non  allocatur.     For  per  curiam y  We  can 
look  no   farther  backward   than  the  judgment,  and   tlierefore 
there  mud  be  baiL 

bominus  Itex  verf.  Lifter. 

Til  E   defendant   married  the    Lady  Raivtififsn^  and  they  power  of  tti*  ^ 
difagreeing,  a  deed  of  feparation  was  executed,  whereby  hufcand over hi< 
fbme  part  of  her  fortune  was  made  over  to  him,  and  the  reft  fet-  SMod.at.'t.C^ 
tied  for  her  fcparate  maintenance.     In  purfuance  of  this  agree- 
ment they  lived  feparately  for  fome  time,  till  Mr.  Lijltr  thought 
fit  to  feize  on  her,  as  Ihe  came  out  of  church,  and  hurried  her 
away  to  a  remote  place^  where  he  kept  her  under  a  guard,  till  hef 
relations  fo'und  her  out,  aiid  bi-ought  a  habeas  corpusj  by  virtue 
of  which  (lie  came  before  the   court.     And    all  this  matter  ap- 
pearing, and  that  he  declared  he  took  her  isto  his  power,  in  or- 
der to  prevail  with  her  to  part  with  fome  of  her  feparate  main- 
tenance ;  the  Chief  Juftice  declared,  and  all  the  reft  agreed,  t^at 
where  the  wife  will  ai;%kc  an  undue  ufe  of  her  liberty,  either  bf 
Vol.  h  1/1  fquanderlng 
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fquaiidering  away  the  hu{band*8  ellate,  or  going  into  lewd  com- 
pany ;  it  is  lawful  for  the  hufband,  in  order  to  preferre  his  ho- 
.  nour  and  eftate,  to  lay  fuch  a  wife  under  a  reftralnt.  But  where 
nothing  of  that  appears,  he'cannotjuftify  the  depriving  her  of 
her  liberty :  that  there  was  no  colour  for  what  he  did  in  dixs  cafe, 
there  being  a  feparation  by  confent.  And  therefore  they  dif- 
charged  the  Lady  from  her  confinement,  and  being  defired  to 
bind  the  hufband  from  attempting  the  like  for  the  future,  they 
refufed  to  do  that ;  but  however  intimated  to  him  that  they 
Ihoiild  bear  a  heavy  hand  over  him,  if  he  a£led  contrary  to  the 
declared  opinion  of  the  court  ( i  )• 


(l)  Rtx  V.  Mary  Mead,  I  Barr,  542. 

Smailwood  verf.  Vernon. 

Th€  chafie      f^  A  S  E  by  original  in  A  R*  and  declares  againft  the  defcnd- 
afiiflft  the  in^    \^  ant  as  indorfor  of  a  promiflbry  note,   and  after   fetting 
4^^7"Sfir     ^"'  ^^  "^^^  ^^^  indorfement,  he  goes  on,  that  xirtute  inde  the 
MMHof  the  inl  <lefendant  became  chargeable  with  the  payment  of  the  money 
^emeat,        fecuttdum  tenorem  of  the  indorfement.     The  defendant  upon  o^er 
^mtt  ^Indm    ^^  ^^^  original,  pleads  in  abatement,  that  the  charge  againft  him 
ttiurtm  hiiu.      ought  to  be  according  to  the  tenour  of  the  note^  and  not  of  the 
indorfement.     And  Strange  pro  def*  infifted  that  it  might  be, 
that  the  indorfement  appointed  the  money  to  be  paid  at  a  differ- 
ent time  from  what  is  mentioned  in  the  note ;  which  are  terms 
that  the  indorfor  cannot  lay  upon  the  party  who  made  the  note. 
E  479  ]    Suppofe  the  note  be  payable  i  May^  furely  the  party  to  whom  it 
is  given  cannot  fay,  I  appoint  the  contents  of  this  note  to  be  paid 
to  %  S.  upon  I  April.     Or  if  he  (Iiould,  yet  the  other  will  not 
be  bound  to  pay  it  till  May.     And  if  he  is  charged  according  to 
tlie  terms  of  the  indorfement,  his  only  remedy  mud  be,  to  tra- 
verfe  the  being  chiargcd  otherwifc  than  according  to  the  tenour 
of  the  note.     And  as  to  the  obje£lion,  that  in  counts  upon  pro- 
miflory  notes  there  is  no  occafion  to  lay  any  exprefs  ejfumffaj 
and  therefore  the  whole  may  be  rejected;  he  anfwercd,  that 
where  the  pleader  docs  not  rely  upon  the  firft  part  of  the  cafe  he 
makes,  but  goes  on  further  and  alledges  other  matter,  he  by 
that  gives  the  other  fide  an  opportunity  of  traverfing  the  laft  mat- 
ter; as  Lutw.  108. 

Sedpir  curiam y  There  is  no  occalioa  to  pray  in  aid  of  that 
objedlion  here,  where  the  a£lion  is  againft  the  indorfor ;  it  is 
true  hi  cannot  lay  a  charge  upon  the  giver  of  the  note  in  a  man- 
lier different  from  the  terms  of  it ;  but  he  may  charge  himfcif  if 

3  he 
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lie  pleafes,  for  every  indorfement  Is  the  fame  as  making  a  new 
note ;  and  if  the  note  be  payable  i  May^  and  the  indorfement 
appoints  it  to  be  i  jlprilj  as  to  the  indorfor  this  is  a  promiflbry 
note  payable  i  ^priL  If  this  was  an  a£lton  againft  the  giver  of 
the  note,  there  might  be  more  in  the  objcfliQn.'  Refpondes  oufler 
agqrd^ 


Prcfton  verf.  Lingen. 

IN  ejcamcnt  on  the  demife  of  Lord  Conlng/bj^  the  plaintifFTrial  it  bar, 
moved  on  the  common  affidavit  of  value,  for  a  trial- at  har,  J[J^7j%^*"*' 
which  was  oppofed  by  the  defendants  on  another  affidavit,  that  t  Mod.  io.S.C. 
they  feverally  held  but  fmali  parcels  of  lands  by  different  titles : 
and  this  is  putting  it  in  the  power  of  the  plaintiff,  by  joining  fc- 
veral  together,  to  bring  the  owner  of  but  5  /.  per  ann.  to  the  bar. 
Sed  per  curiam^  There  muft  be  a  trial  at  bar,  for  if  the  plaintiff 
makes  but  one  title  to  the  whole,  he  has  a  right  to  join  them  all 
together.     It  was  moved  that  the  leflbr,  having  privilege,  might 
name  a  good  plaintiff  to  be  liable  to  cofts ;  but  the  court  denied 
it  with  fome  refentment,  faying  it  had  been  often  attempted,  and 
as  often  refufed. 


(1)  Fide  Urd  Coningfiy%  cafe,  pofi.  548. 


'Anonymous, 

ON  a  motion  for  an  attachment,  the  Qiief  Juftice  declared.  Sheriff ca&not 
that  all  the  Judges  (on  confideration)  had  refolved,  that  the  take  biii  on  « 
Ihcriff  could  not  take  bail  on  an  attachment,  but  a  Judge  at  his  *"^™"^ 
Chamber  might  (1). 

Mich.  1 3  Geo,  Ren  v.  Bentley*     Refolved  accordingly* 


(i)   Field  V,   Workhw/e,    Ctm.  ut  fupra.     Bwrtw  v.   Lavi^    Style 

264.  ace.  Cit.  Barnes  64.  Rexw*  234,  !h.   212.     Lawfon  v.  Had^ 

Danvi,  Salt.  608.     1  Ld.  Rajm.  d^cJt,    2  Fent.  237.     Waddington 

722.  <off/r/r.    But  thb  is  meant  of  v.   F'ttcb^    Barnes   64.      Le^    v. 

an  atuchmcnt  for  a  cootempt,  for  £//i/,  2  Blaek.  955.    An»u,  Pnc. 

where  it  iflaes  merely  as  a  pro-  in  Cham,  33i. ,  Gilb.  Eq.  Rep,  84. 

cefs  to  compel  the  party's  ap-  S.  C.     Bland  \.  RUbard,  z  Leon, 

pearaoce,   the  fheriflT  may  take  %oi.  contra. 
baU.     nde  Field  v.  fToribou/e, 

LU 


j^to 
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Where  money  is 
paid  to  the  fcr- 
▼ant  and  he 
mifapplits  iCy 
the  party  has  hit 
remedy  againft 
the  ma(!:er 
or  f'rvant  at 
eledlion. 
A/.  Caf.  of 
En/id,  8 1,  citid 
Com.  Rep.  486. 


Cary  verf.  Wcbfter. 
At  Guildhall  coram  Pratt  C.  J. 

TH  E  defendant  was  a  clerk  of  the  South-Sea  company,  and 
took  in  the  payments  on  the  third  fubfcription  :  the  plaln- 
tifF  paid  him  600  /.  and  he  by  miftake  ncvcf  entered  it  in  the  book« 
but  however  paid  it  over  to  the  company.  And  the  Chief  Jufticc 
ruled^  that  no  adlion  would  lie  againfl  him  ( i ).  That  if  he  had 
not  paid  it  over,  the  plaintiff  would  have  had  his  option,  either  to 
charge  him  or  the  company ;  as  in  the  common  cafe  of  payment 
to  a  goldfmith*s  fervant,  who  does  not  carry  it  to  the  account  of 
his  mafter,  the  party  has  an  election  to  go  again  (I  either :  he  may 
charge  the  fcrvant,  becaufe  till  the  money  is  paid  over  the  fervant 
receives  it  to  his  ufe  \  or  he  may  pafs  by  the  fervant  and  make  his 
demand  upon  the  mailer,  becaufe  the  payment  to  the  fervant  is 
inade  in  confidence  of  the  credit  given  him  by  the  maftcr  (2). 


(l)  Pomiw,  Underwood,  2  Ld, 
,  Raym.  1210.  Sadler' y,  Evans, 
4  Burr.  1984.  Wbltbrtad  v. 
Brookjhank^  Cowf,  69.  Ht/ll  v. 
Campbell,  ib,  205.  Bui  it  feems 
•therwife  when  the  adioR  againll 


the  fervant  is  founded  upon  a 
tort.  Perkins  v.  Hmgbet,  I  fTrlf. 
328. 

( 2 )  Fide  Mtad  v.  HamoMd,  ^. 
505. 


Atwood  vfrf.  Dent. 
//*  Middlefex  coram  Pratt  C.  J. 

•file  pirty  who     Hf^  H  E  plahitifFcalled  a  witnefs,  who  was  fet  afidc  upon  an 
«cepts  to  a  >*it-     X      exception  taken  by  the  defendant.     But  afterwards  the  dc- 
him 'aftemarJi.  fcndant  himfclf  thought  fit  to  call  him,  and  then  the  plaintiff  op- 
pofed  his  being  examinee!.    But  the  Chief  Juflice  ordered  him  to 
be  fworn,  for  he  is  a  good  (nay  a  better  witnefs  j^Z^r  the  defend- 
ant, though  he  i&not  to  be  admitted  againft  him. 


^XUM^l 


Dickcnfon  et  ux'  verf  Davis*     Ibid. 

TRESPASS  by  hufband  and  wife,  for  an  affault  on  the 
wife,  amd  on  Not  guilty  the  defendant  would  have  given 
in  evidence,  that  the  man  had  a  former  wife  ftill  livinr,  and  then 
the  defendant  could*  not  be  guilty  of  fnch  a  beating  for  which  the 
plaintiff  was  intitled  to  damages ;  and  Nor  guilty  does  not  go  barely 
niKit'd  tucontro-  to  fliy  I  did  uot  beat  this  woman,  but  I  did  nr>t  beat  the  plaintiff '» 
ri^g'e.  °  "***'"  wife.  Sed per  Prolt  C.  J.  I  call  never  allow  it :  you  might  have 
Buii.L.N  p:  -  I  plcadci 

ad,i.cd.2  79o»' 


in  an  a^Ioh  iy 
hu/bind  and 
wfe,  the  de- 
fendint  on  the 
general  iff'ue 
thAil  not  be  ad- 
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pleaded  this  in  abatement,  and  then  they  would  have  had  an  op- 
portunity to  meet  you  upon  that  queftion  ;  whereas  if  I  was  to 
let  you  into  it  now,  the  honefteft  couple  in  the  world  may  be 
branded  for  adulterers. 


Moody  %€rf^  Thurfton,  [  481  ] 

At  nifi  prius  in  Mtddlefex  coram  Pratt  C  y. 


Y  |he  acl  for  ftating  the  debts  of  the  army,  the  commiflion-  AaoftheC«n- 
ers  have  power  to  call  the  officers  and  agents  before  them,  miffioner*  for 


B 

and  if  it  appears  there  is  any  money  due  from  one  to  the  other.  *?**?8  ^*  *****" 

,  .*ir  .      '  ,  ^  »r  It  '  of  the  army, 

the  commiiuoners  are  to  give  the  party  a  ccrtiiicate,  and  he  may  conclufive  eti- 
maintain  an  adion  for  the  money  as  upon  a  ftated  account.    The  dencc 
plaintiff  now  produced  his  certificate  ;  and  the  defendant  offered    **^  5  •• 
in  evidence  his  accounts,  by  which  he  faid   it  would  appear,  he 
had  at  that  time  no  money  in  his  hands :  and  befidcs,  the  com- 
miflioners  had  never  heard  him,  but  on  the  firfl  fummons  made 
the  certificate,  and  refufed  to  give  him  time  to  produce  his  ac- 
counts.    But  the  Chief  Juftice  would  not  let  him  into  this  cvi-  ^'^fif^'  on  a 
dence,  being  of  opinion,  tliat  the  certificate  was  conclufive.  triaUhcy'^wre^ 

all  ol  the  iime 
opinioa. 

Dominus  Rex  verf.  Gray. 

jli  the  Old  Bailey. 

ON  E  of  the  fervants  in  the  houfe  opened  his  lady's  chamber  Borflary,   ^ 
door  (which  was  faftened  with  a  brafs  bolt)  with  deOgn  to 
commit  a  rape  :  and  C.  J.  Khig  ruled  it  to  be  burglary,  and  the  f^^^f  p*c  ^' 
defendant  was  convi£ted,  and  tranfported.  553* 

I  Hawk.  c.  38. 
itd,  9.  i^i,    Hwtt.  20.  33.   t  a.  to  2d  ed. 

Dominus  Rex  vtrf.  Vincent  et  al'.      Ibid, 

INdiclment  for  forging  a  will  relating  to  perfonal  eftate  ;  and  on  A  will  rehtlof 
the  trial  a  forgery  was  proved,  but  the  defendants  producing  to  pc rfonaJ  eftat« 
a  probate,  that  was  held   to  be  concufivc  evidence  in  fupport  of  brfo^eV,  afteT 

tiie  will  (  I  )•  probate  graat- 

(1)  A'lVAr  Da  Cofia  v.  Villa  Rcalypoft,  961.  and  the  cafes  ihcrc  cited. 

-Us 
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Dominus  Rex  verj^  Burton.      Ibid. 

ManOioghter,     'T^  H  E  defendant  came  to  town  in  a  chaife,  and  before  ie 
Foft.  262.  X     got  out   of  it  he  fired  his  piftols,    which  by  accident 

Kel.  40.  j^iijg J  ^  woman  j  and  King  C.  J.  de  C.  B.  ruled  it  to  be  bat 

nranflaughttn 


[  48a  ]  Statford  verf.  Neale* 

Paf.  3  Geo.  rot.  183. 

In  roWUtion  TT  ^  ^  G  R  on  an  attachment  fur  prchihition^  wherein  the 
the  contempc  is  JlL/  plaintiff  declares,  that  by  the  laws  of  Ireland  no  tithes  ought 
but  form,  and    to  be  paid  twice  in  one  year,  or  for  cattle  fed  with  hay  whereof 

?otiv?aS"ver.  **^^  ^^^<=  *^^^"  P^*^>  ^^  ^^^  ftubble,  Istc.  That  he  was  fcifcd  of 
dia  about  it.  certain  lands  for  vhich  he  had  paid  tithes,  and  yet  the  defendant 
The  s«"»titir  libelled  againfthim,  as  being  refior,  and  intitled  to  two  thirds  of 
pieamay  hi tw  ^^^  tithcs  of  certain  bullocks  and  horfes  dcpafturcd  upon  the  land, 
Mri  parts  for  which  tithes  had  been  paid  as  aforefaid ;  and  that  he  was  pro- 
thWiwfoiiSi.  ^^^^»"g  againft  him,  though  he  had  alledged  all  this  in  his  dc- 
Though  the      fence. 

prayer  of  the 

Lnds^n^t**  m^-  '^'^^  defendant  as  to  the  contempt  pleads  Not  guilty,  upon 
tioned  in  the  which  ifluc  IS  joined  ;  and  for  a  confultation,  that  as  to  two  in- 
libd,  yet  there  tire  parts  of  the  tithes  of  the  agiftment  of  thofe  lands  he  isintitkd 
la? award of*a''  *^  ^'^^^^  ^^  rcftor,  and  therefore  libelled;  and  traverfes,  that  for 
confulution,  for  all  the  time  aforefaid  the  cattle  were  fed  with  hay  for  which  tithes 
thc^iibSl'  **^°  ^^^  ^^^"  P^^'^*  and  only  in  meadows  that  had  been  tithed  :  upon 
«  Mod.  I.  Fort,  which  iffue  is  joined  and  found  with  the  defendant  in  the  words 
350.  S.  c,  of  the  traverfc  :  on  this  the  King's  Bench  in  Ireland  award  a  con- 
fultation, upon  which  enor  is  brought,  and  the  general  errors 
afligned. 

Mr.  Solicitor  General  pro  querente  in  errcre  took  fevenJ  ex- 
ceptions. 

1 .  That  the  traverfe  to  the  merits  of  the  fuggcftion  was  imma* 
tcrial,  for  it  ought  to  have  been  to  the  refufal  of  the  plea»  which 
is  the  foundation  of  fending  the  prohibition,  and  it  is  n*t  any 
want  of  jurifdiclion.  2  Co.  45.  a.  Cro.  EL  511.  The  Judge 
below  might  have  tried  whether  the  beads  were  fed  with  hay  of 
wliich  tithes  had  been  paid. 

2.  If  tlic  matter  was  properly  travcrfablc,  yet  the  traverfe  is 
for  it  is,  tliat  during  all  the  time  they  were  not  fo 

fed 
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fed,  and  fo  is  the  v^rdi£l,-  whereas  they  (hould  have  anfwcred  to 
every  part  of  the  time/    2  Town/.  Jud.  174,     jF.  N.  B.  54. 

3*  The  traverfe  is  a  negative  pregnant,  that  the  beafts  were 
not  fed  with  hay  that  had  paid  tithes  and  only  in  meadows  which 
had  been  tithed  that  year ;  all  in  the  conjun£kive,  whereas  thefe 
being  feveral  matters  ought  to  been  feparately  traverfed.  i  Roll, 
^hn  640.  pL  itj  131  14..  TeIv.Z6.  It  amounts  only  to  faying 
both  fa6ls  are  not  true,  but  yet  one  of  them  may.  A  negative  r  ^3  j  1 
pregnant  is  a  denial  with  an  infinuation  of  another  affirmative,  as 
tte  dona  pas  per  If  fait  implies  z  parol  gift.  Cro.  Jac.  505,  '560. 
And  this  exception  goes  likewife  to  the  verdidi,  for  that  finds  both  \ 
the  fame  way  ;  when  if  one  was  true,  the  plaintiff  will  be  ex- 
ciifed*  12  j^.  4.  6.  Bro.  IffUe  39,  And  the  difierence  lies  be- 
tween the  affirmative  and  negative  propofition. 

4.  There  is  no  verdifb  as  to  the  iflue  upon  the  contempt,  which 
is  a  difcontinuance.  i  Roll.  Abr.  8oi.  pL  4.  8o2.  pi.  7*  And 
it  is  not  barely  an  imperfc£l  verdifii.  3  Ltu»  55.  Trefpafs  for  a 
coat  and  mantle,  and  a  fpecial  verdif^  as  to  one,  and  none  as  to 
the  other  i  held  ill.  G.  Ent.  459.  the  precedent  is  with  the  ob- 
je£lion. 

5.  The  defendant  in  his  plea  does  not  go  for  a  confultation  as 
to  every  thing  in  the  libel ;  whereas  the  confultation  is  awarded 
generally  for  the  whole,  i  Book  of  JuJg.  97.  ji/h.  376. 
2  Town/.  Judg.  107,  172,  173,  174.  Fid.  6l,  5  Co.  66. 
Jffriej*s  cafe. 

6.  After  the  judgment  quod  nil  capiat  ptr  hUlam^  there  is  no  eat 
^ndejinedii.  i  Roll.  Ahr.  771,  772.  pU  26.  Cro.  Jac.  439. 
1  Keb.  488.     I  Book  ofjud.  io2. 

7.  The  quantity  demanded  in  the  plea  is  uncertain,  being  for 
two  intire  parts,  but  does  not  fay  whether  thirds  or  tenths.  Now 
that  ought  to  be  certain,  for  the  plea  is  in  nature  of  a  count,  be- 
ing a  fuit  for  a  confultation. 

Chejhjre  Serjeant  contra,  i.  We  have  followed  the  words  of 
the  allegation,  as  to  the  refufal  of  tlxe^pl^a*  2  Co.  45.  fays,  it  is 
but  form,  and  not  traverfable. 

2.  I  did  not  hear  the  anfwer. 

3.  The  traverfe  is  in  his  own  words,  and  we  could  not  divide 
them  by  feveral  traverfcs. 

L 1 4       .  4.  In 
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4.  In  the  cafe  of  trefpafs  there  never  is  any  verdid  as  to  the  vi 
ft  armis*  i  H.  7»  ig.  Sali.  346.  Apd  in  the  cafe  of  Sumner 
V.  ji5fon  in  Scaccario  I  took  this  very  exception  in  trefpafs,  and 
it  was  over-ruled ;  and  yet  that  is  in  a  point  material,  bccaufc  the 
King  is  intitled  to  his  fine  of  6  /•  8  d. 

5.  Tlie  general  award  of  ^  confultation  can  only  go  to  what  is 
cpvered  by  the  plea. 

f  484  3  ^*  -5^^  vide  fine  die  would  not  be  proper,  becaufe  there  maybe 

^  '•  another  prohibition.     Nor  is  it  necefTary  here,  where  the  plain* 

tiiF claims  nothing. 

7.  The  incert3inty  in  the  quantity  is  nothing  in  the  temporal 
courts  :  their  proceedings  below  are  more  loofe  than  ours ;  they 
iibsl  for  words  ft  eisfimir  :  for  fuch  a  fum  of  money,  cut  eo  cir^ 
ciicr.  2  Lev.  193,  2  Roll*  Abr.  298.  2  Lev.  173.  i  Md, 
182.  Fine  for  two  parts  of  a  manor,  i  Leon.  115.  And  13 
Co,  58.  explains  it  th^t  two  parts  arp  (wo  thiids,  ;hree  parts 
three  fourths,  is'^-. 

Mr.  Sc/idicr  General.  The  cafe  of  trefpafs  is  different,  for 
there  finding  the  judification  is  a  denial  of  the  force,  but  here  a 
verdict  upon  the  merits  is  no  denial  of  the  contempt. 

C  y*  The  incertainty  of  the  demand  in  their  proceedings  is  no 
pbje£lion  in  a  cafe  witliiu  their  jurifdtft ion,  as  to  which  their  law 
is  the  rule.  The  refufal  of  the  plea  need  hot  be  traverfcd ;  the 
material  point  being,  whether  tithes  arc  payable  or  not.  I  think 
the  travel  fc  good,  in  denying  it  as  the  plaintiff  alleges  it,  but 
thpre  does  feem  to  be  a  difference  between  the  cafe  of  a  trefpafs 
and  the  conicmpt. 

'Eyre  J.  In  demucrcts  the  contempt  is  never  anfwcrcd,  forthat 
IS  but  form,  and  of  a  modern  introduclion,  it  being  the  courfc 
before  Qu< en  E/izohc^'lj^s  Umc  to  i\\c  out  7k  jcire  facias  qiiare  mn. 
feret  breve  de  coufuUofhne,  Cs,  Ent*  45  ^«  2  Co*  46.  Afckh'fhcfi 
'cnfe^  has  not-.//  hidefim  die  \  nor  c:in  it  be  neceffary,  becaufe  i«iff 
wouid  lefcr  to  the  contempt,  and  that  is  only  matter  of  form. 

Fcrtfftue  J.  I  think  the  incertainty  is  no  objection,  and  as  to 
^t  contempt  it  is  but  form,  ;ind  the  jury  is  never  charged  with  it. 

Adjournatur.     And  this  term 

Reeve  pro  nucrente  In  crrcre^  wrJvin;^  alj  the  excfptions  which 
<^V'i  t')?  fornu  r  :irv;:imcnt  the  court  ii^cHned  had  nothing  in  them, 
nientiontd  oiily  thr^^c,  which  he  infided  on. 

|.Thc 
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t.  Xhe  praying  a  confultation^fortwo  integral  .parts*  wkhoot 
diftinguifhing  whether  thirds,  fourthsi  bfc. 

2.  The  plea  extends  to  lands  not  mentioned  in  the  1ibel»  to 
the  award  of  a  confultation  in  hac  parte  goes  to  the  whole  ;  and  ^ 
cpnfultation  cannot  be  granted  for  a  matter  not  in  fuit  below. 

3.  But  the  objedion  he  principally  relied  upon  was,  that  there    ( '485  ] 
was  no  verdi£l  as  to  the  ifTue  joined  upon  the  contempt     It  mult  * 

he  agreed,  that  if  the  verdidl  does  not  go  to  all  the  material  points 
put  in  iifue,  it  will  be  error,  3  Lev.  39,  55.  (which  the  court 
agreed)  then  the  nature  of  this  contempt  4,s  to  be  confidered.  la 
a  prohibition  both  parties  are  a£tors,  the  plaintiff  for  damages, 
and  the  defendant  for  a  confultation,  and  no  body  can  fay  but  the 
proceeding  after  ^  prohibition  is  a  damage,  an  injury  to  the  plain- 
tiff. I  Cro.  559.  I  Jon.  447.  2  Roll.  Abr,  516,  575.  And 
therefore  in  i  yeni.  348,  350,  362.  2  Jon.  128.  a  judgment 
w;>s  reverfed  for  want  of  alleging  a  venue  where  the  proceeding 
was,  and  Jones  cites  two  precedents,  Pafch,  3  Car,  2.  and  Pafch. 
%2  Car.  2. 

Pengelly  Serjeant  contra.  When  two  parts  are  demanded,  it 
cannot  be  under ftood  othcrwife,  than  that  one  only  remains.  It 
is  allowed  in  ejectment,  i  Leon.  115.  1  Mod.  182*  13  &• 
58,  59.  hi  Janes  ^Tsdformedons. 

2.  The  confultation  can  go  only  to  what  lands  are  comprized 
in  the  libel,  and  therefore  in  hac  parte  is  confined  to  that;  or  if  it 
ibould  go  farther,  yet  as  it  can  give  no  new  authority  to  the  court 
below,  it  fignifies  nothing.     Hob.  11 9. 

3.  As  to  the  contempt,  every  body  knows  it  is  but  form,  and 
like  the  cafe  of  the  vi  et  armis  in  trcfpafs.  I  SaunJ.  81.  ParL 
Qaf.  201.  where  the  caufe  is  determined  on  a  demurrer,  there 
never  was  anj'  inftance  of  inqi^iring  into  the  contempt,  i  To^pnf. 
Jud.  loi,  102,  103,  105,  106-  Rajl.  491.  I  &aund.  140, 
I4p.  Co.  Ent.  456.  a.  457.  b.  467.  a.  Luttv.  1072,  1043^ 
1052.     2  Townf.  Jud.  172.     2  Co.  43.     Cro.  Eliz.  512. 

Chief  Jufticc.    The  general  rule  laid  down  is  certainly  right ;  5  Com.  Dig. 
that  it  will  be  error,  if  the  verdi6l  docs  not  go  to  all  the  material  t«t.  Pleader, 
parts  of  the  iffue  :  and  therefore  the  queftion  is  truly  ftated,  whe-  ^^'*  ^'^  '^'^ 
ther  this  be  material  or  not,     Now  as  to  that,  confider  what  is 
^he  defisn  of  the  party's  declaring  in  prohibition  j  it  is  only  to  fee 
whether  the  court  below- ought  to  proceed  farther,  and  not  whe- 
ther they  have  proceeded  j  for  that  is  a  matter  alleged  for  form 
fake,  that  tliere  may  be  a  demand  of  damages,  to  give  it  the  re- 

quifltei 
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quifitcs  of  a  fuit  in  law ;  but  in  faft  we  all  know  it  is  a  fiStion, 
for  they  never  proceed  after  the  firft  motion,  and  we  muft  take 
notice  of  the  courfe  of  proceeding :  befides  if  this  exception 
(hould  prevail,  it  will  avoid  almoft  every  judgment  in  prohibition. 
As  to  the  other  two  objedlions,  I  think  there  is  one  anfwer  for 
r  486  ]  both  ;  that  upon  the  whole  it  appears,  the  court  below  ought  to 
.  proceed  upon  the  libel,  and  the  confultatiou  doth  net  enlarge  their 
jurifdi£kion.     Powys  Juftice  accord* 

Eyre  Juftice.  The  only  point  in  prohibition  is,  whether  the 
court  below  (hall  be  admitted  to  proceed.  Formerly  this  was 
determined  by  a  fcire  facias  quare  nonfieret  breve  de  amfidtattwe^ 
and  then  it  lay  upon  the  inferior  court  to  fhcw  they  had  a  jurif- 
didlion.  But  in  eafe  of  them  this  method  of  declaring  was  intro- 
duced, and  that  puts  the  plaintiff  to  (hew,  that  the  Court  below 
has  not  a  jurifdi^on» 

The  confultation  does  not  depend  on  the  prayer  of  the  pica, 
but  upon  the  libel,  and  is  only  giving  them  a  power  to  proceed 
«^.  VK**  upon  the  libel,  without  any  regard  to  the  pleadings  upon  the  de- 

claration. As  to  the  contempt,  it  is  merely  fiditiout,  for  does 
any  body  think  we  would  not  punifli  the  Judge  if  he  (hould  pro- 
ceed ?  The  cafe  where  no  venue  was  alleged  is  widely  difierent, 
for  there  the  point  was  tried;  and  if  they  do  try  it,  no  doubt  it 
muft  be  in  the  fame  manner  as  all  other  iffues  are  tried. 

Forte/cue  Juftice.  I  do  not  think  duos  parUs  arc  two  thirds, 
they  may  as  well  be  fifths.  But  the  true  anfwer  is,  that  the  libel 
is  two  thirds.  And  it  matters  not  what  the  party  prays  in  his 
plea.  In  Co*  Ent.  there  is  a  precedent,  where  the  judgment  is 
quod  fiat  confuUatio^  and  that  the  Judge  (hall  proceed  in  tfta  coufa* 
The  fame  anfwer  ferves  for  the  fupernumerary  lands.  A%  to  the 
contempt,  I  concur  with  the  reft,  for  fince  the  precedents  arc 
both  ways,  we  muft  adhere  to  them  which  tend  to  fupport  the 
judgment.     The  judgment  affirmed. 
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PON  Not  guilty  in  ejeflment  for  copyhold  lands  in  Mid-  Acvf^hoXAtsm^j^/^/^. 
dhfi'Xj  a  cafe  was. made  at  nift  pr'tus  for  the  opinion  of  the  ff^f  "^'^ 


heir,  who  diet 
before  admit* 

That  //i/^A  iii/;/// being   feifed  in  fee  of  the  prcmiflcs  in  Sj^J^^^ 
qucftion,  married  Jane  the  widow  and  relift  of  John  Triggs  the  defcendible  t© 
leflbr  of  the  plaintiff's  great  uncle.  That  after  the  marriage  Hugh  the  heir  on  the 
Hunt  furrendered  tht  premiflcs  to  the  ufe  of  his  will,  and  after-  ^^^^^  ^  "*" 
wards  dcvifed  the  fame  to  Jane  his  wife  and  her  heirs,  and  died  tMod.23.S.C. 
without  iffue  by  her  \  after  whofe  death  Jane  was  admitted  and 
likewife  furrendered  lo  the  ufe  of  her  will,  and  devifed  the  fame       , 
to  Jane  Day  her  daughter  and  heir  by  her  firft  hufband  John 
Triggs,  and  to  her  heirs  for  ever,  and  foon  after  died.     That 
Jane  Day  before  admittance  made  her  will,  and  thereby  gave  the 
premiffes  to  the  defendant  in  the  words  following ;  **  Item  I  give 
"  and  bequeath  all  my  freehold  and  alfo  all  my  copyhold  eftate, 
**  ivhich  I  iulend  to  fur  render  to  the  ufe  of  this  my  ivill^  lying  in 
'*  Edmington  in  the  county  of  Midalefex,  unto    my  coufin  Tho- 
mas Triggi  (the  defendant)  for  and  during  the  term  of  his  na- 
'*  tural  life,  with  remainder  over,"     That  after  making  the  will, 
and  before  any  court  day,  Jane  the  dcvifor  died,  having  never 
furrendered  to  the  ufe  of  her  will ;  but  the  defendant  who  is  the 
devifee  is  notwithilanding  admitted  under  the  devife. 

The  leflbr  of  the  plaintifT  claims  the  lands  as  coufin  and  heir 
of  Jane  Day^  [viz,)  a?  grandfon  and  heir  of  Thmas  Triggs^  el- 
der 


<( 
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dcr  brother  of  John  TriggSy  father  of  the  faid  Jane  Day*     Arid 
the  defendant  claims  under  the  devife. 

Short  pro  quer^  argued,  i.  That  the  devife  by  Jane  Day  to  the 
defendant  is  void  for  want  of  a  furrender  to  the  ufe  of  her  will, 
and  2.  That  the  leflbr  of  the  plaintiff,  who  is  heir  at  law  to  Jane 
Day  is  therefore  well  intitled  to  the  lands  whereof  no  difpo&ion 
was  made  by  his  anceftor* 

1.  That  the  devife  is  void.  The  nature  of  a  copyholder  ap- 
pears in  I  Itifi*  57.  b*  and  he  is  called  tenant  by  copy  of  court- 
roll,  becaufe  all  the  evidence  which  he  has  of  his  title  arc  the 
rolls  of  his  lord's  court,  by  which  copyholds  may  be  transferred 
from  one  to  another  as  efFeclually,  as  freeholds  may  by  deed. 
And  he  enjoys  the  method  of  pafling  his  eftate  by  the  court-rolls, 
in  lieu  of  the  power  which  a  freeholder  has  to  alien  his  land  by 
deed ;  for  if  a  copyholder  aliens  by  deed  it  is  a  forfeiture.  4  Co. 
209.     ii//.  $.   74.     AUenare  (fays  my  Lord  Cche)  eft  alienum 

facere^  that  is  in  legal  underftanding  when  the  cftatc  pafTes  out 
of  one  into  another,  and  that  cannot  be  unlcfs  there  appears  fomc 
evidence  of  the  right's  being  changed  upon  the  rolls  of  the  court. 
A  copyhold  is  not  devifable  but  by  cuftom,  for  the  ftatute  of 
Hen.  8.  of  wills  relates  only  to  frcchoUls,  and  doth  not  extend  to 
^Salk.  xSS.  copyholds,  fothat  a  bare  devife  of  a  copyhold  will  not  pafs  the 
eftate,  as  it  will  of  a  freehold.  C%.o.  Car,  44.  And  as  a  copy- 
holder has  not  fuch  power  to  devife  as  a  freeholder  has,  fo  like- 
wife  he  cannot  exchange  his  eftate  by  parol,  as  a  freeholder  could 
for  lands  in  tlie  fame  county  at  common  law  5  but  is  obliged  to 
furrender  the  fame  into  the  hands  of  his  lord,  to  the  ufe  of  him 
with  whom  he  exchanges.     So  is  i  Bu//l,  200.     1  Inft*  50.  a. 

The  law  will  not  fupply  a  defe£l  in  a  title  againft  the  heir  at 
law,  but  will  conftrue  every  thing  in  his  favour;  and  therefore  a 
furrender  to  the  ufe  of  this  will  Ihall  not  be  fupplied,  fincc  that 
will  be  to  the  prejudice  of  the  heir  at  law.     Salk.  1 87. 

2.  The  devife  being  void  for  want  of  a  furrender,  the  leflbr  of 
the  plaintiff  has  a  good  title  as  heir  at  law  to  the  dcvifor.  And 
if  it  be  objefted  to  him,  that  he  Is  not  heir  on  the  part  of  the 
mother,  I  anfwer,  that  thefe  lands  are  not  dcfcendible  to  the  heir 
of  the  part  of  the  mother,  for  though  they  came  to  Jane  Day  by 
her  mother,  yet  the  courfe  of  defccnt  was  altered  by  the  furren- 
der and  devife  made  to  her  by  the  mother,  under  which  the  lands 
veiled  in  her  as  a  purchafer,  and  not  as  heir  by  defcent.  That  a 
furrender  will  alter  the  courfe  of  defcent  is  proved  by  this,  that  if 
there  be  two  joir.rcnants  of  copyhold  lands,  and  one  furrenders 
to  the  ufe  of  his  will  and  dies  i  by  this  the  jointure  is  fevered,  and 

the 
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tlie  furrcndcrec  is  in  from  the  furrender,  hy  which  the  land  t^ 
bound.  Co,  Litt,  59.  b,  2  Cro*  loo*  Cro.  Eliz.  717.  An4 
yet  a  bare  devife  would  not  take  away  the  right  of  furvivorlhip. 
So  in  the  cafe  at  bar,  the  furrender  and  devife  was  a  compleat 
conveyance  to  Jane  Day  j  and  though  flie  died  before  admittknce, 
yet  her  heir  fhall  not  be  prejudiced,  i  Vent.  269.  3  Keb.  329. 
4  Co.  22.  b,  Dy.  291.  3.  2  Sid,  61.  37.  {Contra  Teh.  144. 
Pop.  127.  that  the  grantee  of  fuch  a  furrenderee  ihall  not  be  ad- 
mitted.) 

The  courfc  of  defcent  being  therefore  altered,  and  the  devife 
to  the  defendant  void,  the  heir  at  law  of  the  part  of  the  father  has 
a  good  title,  and  therefore  he  prayed  judgment  for  thp  plaintiff. 

Darnall  Serjeant  contra.  Agreed  the  devife  would  not  pafs  the 
eftate  to  the  defendant  without  a  furrender  to  the  ufe  of  the  will  \ 
but  his  poiTeiCbn  would  be  a  good  title  againfl  the  IcfTor  of  the 
plaintiff,  who  muft  recover  upon  his  own  ftrength.  He  can 
have  no  title  as  heir  to  Jane  Day^  becaufe  he  is'  not  heir  of 
the  part  of  the  mother  j  for  as  he  argued,  Jane  Day  took  the 
lands  as  heir  by  defcent,  and  not  as  a  purchafer  under  the  devife. 
And  that  for  thefe  reafons : 

I .  Becaufe  her  title  by  defcent  is  more  worthy  than  one  by 
purchafe ;  and  where  two  rights  meet,  the  elder  or  worthier  is 
to  be  preferred.  2.  Becaufe  the  devife  was  void,  being  made  to 
the  hcir^  and  therefore  (he  fhall  be  adjudged  in  by  defcent, 
which  is  mofl  for  her  advantage,  i  Roll.  Abr,  626.  Salt,  241, 
242.  3.  Becaufe  admitting  the  devife  was  well  made  to  the 
heir,  yet  in  this  cafe,  it  is  not  compleatcd  by  her  admittance  un- 
der it,  as  it  ought  to  be  ;  for  before  admittance  fhc  could  be  no 
purchafer,  and  then  the  lefibr  could  not  be  heir  to  her  as  a  pur- 
chafer, becaufe  his  anceflor  was  never  feifed.    x  RolL  Abr.  627. 

Jane  therefore  took  by  defcent  as  heir  of  the  part  of  the  mo- 
ther, and  the  leflbr   bein^  only  heir  of  the  part  of  the  father  . 
Can  have  no  title,  fmce  the  lands  remain  defcendible  to  the  heir 
ex  parte  matefna. 

Chief  Juftice.  The  devife  without  a  furrender  will  not  pafs 
the  eflate  to  the  defendant,  but  his  pofTeflion  will  be  a  good  title 
againft  the  leflbr  of  the  plaintiff,  if  Jane  Day  took  as  heir  by  de- 
fcent :  and  that  (he  was  in  as  fuch  is  plain,  becaufe  the  furrender 
to  her  never  took  efFe£l  for  want  of  her  admittance,  and  fo  (he 
had  no  good  title  as  a  purchafer,  but  her  title  by  defcent  was  com- 
(le^t^    She  bad  her  eleOion  of  two  rights'^  one  vcfled  inmedi- 

ately. 
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ately,  and  the  other  not  before  eIe£Hon,  (he  died  before  ekQion, 
and  dierefore  that  which  vefted  mud  take  effcdt :  and  then  the 
courfe  of  defcent  was  not  altered,  and  the  heir  of  the  part  of  the 
father  can  have  no  title,     jidjoumatur.     And  this  term. 

The  devUc  of  i       P^^^  Chief  Jufticc  delivered  the  refolution  of  the  court.    The 
copyhold  to  the  cafe  in  (hort  is  this.     It  was  the  eftate  of  Hugh  Hunt^  who  mar- 
lieirisvoid|aa4  ried  Jaru  TriggSf  and  by  furrender  and  wilTdevifcd  it  to  Jane 
feent!"  ^^  ^'    ^^^  ^^^  heirs.     Jane  furrendered  it  to  the  ufe  of  her  will,  and 
'  -devifed  it  to  her  daughter  Jaw  Daj^  who  before  admittance  de- 
yifed  it  to  the  defendant,  and  died  without  any  furrender  or  ad- 
mittance. 

Derifee  of  i  co*  As  to  the  defendant  there  is  no  title  In  him  for  want  of  an  ad* 
pyhoid  cannot  mittance  of  Jane  Day  J  and  alfo  for  want  of  a  furrender  to  the 
^adn^ttuKcI  ^^^  ^^  ^^  ^^'  (*)»  *^*^  therefore  the  matter  rclls  upon  what  title 

the 


(i)  But  equity  will  fupply  the 
deted  of  a  furrender  in  the  cafe 
of  a  devife  in  favour  of  creditors, 
where  i7  is  kecessaky  lor  the 
payment  of  debts.  Dntke  v.  Ro- 
linfoftj  1  P.  ff^ms.  443.  Harris 
V.  Ingle Jtw^  3 P.  fVms.gj.  Hajk- 
v)Qod\,  Pope^  ih,  3t2«  Mallahar 
V.  Mallabafj  Ca,  temp.  Tali,  78. 
Hellier  v.  FaKrantj  ib,  note  to  3d 
ed.  Ceombe  v.  Gtbfin,  i  Bro, 
Chane.  Rep,  273.  Bixby  v.  Eley, 
2  BrQ,  Cbanc.  Rep,  325.  So  alfo 
where  the  devife  is  in  favour  of 
a  wife  or  children.  Toilet  v.  Tcl^ 
let 9  2  P,  Wms.  491.  Byas  v. 
Byast  2  Vex,  164*  Gooilwyn  v. 
Goodwyn,  1  Fez,  228.  Tudor  v. 
An/ottj  2  Fez.  582.  Marftw  v- 
Gewant  2  Bro.  Cbanc.  Rep.  170. 
^itre^  Whether  it  ihall  be  fup- 
plied  in  cafe  of  a  devife  to  grand- 
children. Po'  Lord  Sommers  in 
Kettle  V.  Tovmfend^  1  Salk.  187. 
IFattsY.  BuUas,  i  P.  Ifms.  61. 
Per  Lord  Hareoart,  in  Free/tone  v. 
Bant,  I  P.  9Fms„  61.  n.  f.  Fur* 
faker  v.  Robinfon^  Prec.  Cbanc.  47, 
I  £f .  Abr.  123.  />/.  9.  Gilb,  Eq. 
Rep,  139.  S.  C.  Contra  Kettle  v. 
T^wnfittd,  I  Salk.  187.  i«  ZW. 


Proc.  Tudor  v.  Anfon^2  Fez,  582. 
Elton  V.  Elton f  3  Atk.  50.  And 
it  will  be  fapplied  whether  the 
wife  or  younger  children  have 
any  other  proviiion  or  not.  ^mith 
V.  Baker,  i  Aik.  386.  Kettle  v. 
Tramjbpid,  Salk»  187.  Carter  v. 
Carter^  Mof.  370.  Bnrtoa  v. 
Floyd,  6  rm,  56.  pi,  20.  IFeeks 
V.  Gore,  ib,  SJ-pL  24.  Cooke  v. 
Ambam,  3  \P.  JFm$.  283.  ^«/ 
v/i^  R^s  V.  i?^,  1  £f.  Ca.  Abr* 
1 24.  //.  14.  Bijfcoe  V.  Cartwrigbff 
Gilb.  Eq.  Rep.  121.  Bat  eqaiiy 
will  act  interfere  to  fupply  it 
where  the  heir  at  law,  being  a 
child  of  the  teftator's,  is  diiinhe- 
rited,  but  then  he  mail  be  to- 
tally unprovided  for,  either  by 
will  or  Settlement,  or  any  other 
way.  Kettle  v.  TownJknJ,  Jnf. 
Hieben  v.  Hicben,  6  Fin.  Abr,  pi. 
20.  59.  Haivkih's  V.  Leigh,  et  al. 
1  Atk.  387.  Cbapmam  v.  Gibfim, 
3  Bro.  Cba.  Rep.  1 70.  Pike  ^. 
IFbite,  ^  Bro.  Cba.  Rep.  286. 
But  it  (ball  be  fapplied  in  favour 
of  the  wife,  where  the  heir  at 
law  is  not  a  child  of  the  tefia- 
tor's,  although  he  is  not  pro- 
vided for.  Cbafman  v.  Gibjom, 
fufca. 
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the  lefTor  of  the  plaintiff  can  mzke,  and  if  he  makes  none  the  de- 
fendant muft  have  judgment* 

And  the  title  which  the  leflbr  makes  Is  this :  fays  he,  I  am  the 
coufin  and  heir  of  Jane  Day^  /.  e.  I  am  the  grandfon  and  heir  of 
Thomas  Triggs,  the  elder  brother  of  Join  Triggs,  who  was  her 
father,  and  this  being  a  void  devife  to  the  defendant,  I  am  inti* 
tied  to  the  eftate  as  heir  at  law. 

And  it  is  true,  and  is  fo  dated  in  tlie  cafe,  that  the  leilbr  is 
heir  at  law  to  Jane  Day^  that  is  on  the  part  of  the  father ;  but 
the  objection  is,  that  thefe  lands  are  defccndible  to  the  heir  ex 
parte  materna  \  and  if  they  be,  then  the  lefTor  has  no  title. 

And  in  order  to  fee  what  heir  thefe  lands  are  to  go  to,  it  is  to 
be  confidered  under  what  title  Jane  Day  took  the  efiate,  whether 
(he  was  in  by  purchafe  or  by  defcent :  if  (he  was  in  by  purchafe, 
then  the  leffor  muft  take  them  as  heir  to  her :  but  if  flie  took  by 
defcent,  he  has  no  title,  becaufe  he  cannot  make  himfelf  of  the 
blood  of  the  firft  purchafer  Jane  TriggSy  who  was  afterwards 
married  to  Hunt,  i  In^.  12.  ^.  is  exprefs,  that  he  muft  be  of  the 
blopd  of  the  firft  purChafer. 

And  we  arc  all  of  opinion  that  Jafie  Day  took  by  defcent,  and, 
confequentjy  tlie  lands  remain  defcendible  to  the  htix ex'parte  ma^ 
tema* 

Jane  Day  was  heir  at  law  to  her  mother,  who  furrendered  the 
eftate  ro  the  ufe  of  her  will,  and  devifed  it  to  her  daughter  in  fee  ; 
that  is,  ftie  gave  her  fuch  an  eftate  as  would  have  defcended  to 
her  without  the  will. 

Confider  it  firft  upon  the  furrender ;  that  we  all  know  was  only  [  491  ] 
an  inftrument  by  which  the  lord  took  nothing,  and  the  eftate 
notwithftanding  remained  in  the  furrenderor :  this  is  plain  from 
Cro.Eliz.  441.  where  the  tenant  made  a  fecond  furrender,  and 
it  was  adjudged  for  the  fecond  furrendereej  upon  the  bare  furren* 
der  therefore  nothing  pafles,  and  die  lands  will  defcend  not- 
withftanding. -    • 

The  next  thing  to  be  confidered  is  the  will.  ^«iJ  operntur 
by  tliat,  to  prevent  the  courfe  of  defcent.     And  we  hold  tliat  to 


fufra.     It  tppears,  however,  from     v.  Rohtn/on^    Gilh.  Eq,  Rep.    13. 
the   above  cafes,    and  exprefsly     that  a  natural  child  is  not  wiihin 
from  TuJor  v.  j^n/otip  2  Fez,  582.     the  rule. 
tha(  a  coufin,  and  from  Fur/ahr 

be 
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be  of  no  force  ifi  this  cafe.  A  devife  to  the Jieir  is  void,  i  Roll* 
Abr.  626.  bccaufe  he  has  a  better  and  more  worthy  title  by 
defcent.  This  rule  holds  as  well  in  the  cafe  of  copyholds  as 
freeholds.  Indeed  where  the  will  devifes  the  eftate  in  a  different 
manner  from  what  it  would  have  defcended  in,  if  will  be  good  \ 
^  this  is  fo  notorious,  that  inftances  will  be  needlels. 

If  Jane  Day  was  to  claim  by  the  will,  that  title  was  netcr 

compleat  for  want  of  an.  admittance.     That  plainly  (hews  her 

ele£bion  to  be  in  of  her  more  worthy  title  by  defcent.    That  was 

a  compleat  and  a  perfeft  title,  but  the  other  was  not.     And  for 

9aIk.59o.         this  the  cafe  oi  Abbot  v.  Burton  is  ftrong  in  point,  wher^  a  man 

11  Mod.  181-     feifed  in  fee  of  lands  which  defcended  to  him  of  the  part  of  the 

Com.  Rep.  160.  ^^^^^^  levies  a  fine  to  feveral  ufes,  with  a  remainder  to  his 

own  right  heirs;  and  it  was  refolyed,  tliat  this  remainder  was 

the  ancient  ufe,  and  the  heir  ex  parte  .materna  (hould  have  it. 

The  cafe  of  a  feoffment  is  certainly  as  ftrong  as  farrender  to  the 

ufe  of  the  will  (2.) 

The  daughter  therefore  taking  by  defcent,  and  the  mother 
being  the  firft  purchafer^  the  leflbr,  if  he  claims  anything,  muft 
make  himfelf  heir  to  the  mother,  which  he  is  not,  and  coiife- 
quently  the  defendant  xnuft  have  judgment. 


(2)    For    the    different    cafes  addition  HinAe  v.   Lyon^  3  Lem, 

in  which   a  devife  to  the  heir  of  64.  70.  Hurji  v.  Lord  fVincbtlfea, 

Hnd  coming  ex  par/e  materKa  has  2   Burr,   879.      Hargr.  C9,  Lkt, 

been  held  to  veft  the  lands  in  him  12.  b,  n.  (2).     8   Fim,  Abr.  tit. 

bypurchafc,  foas  to  give  the  pre-  Devife,  P.  C.     As   to  the  ef&^ 

{                                             ference  to  the  paternal  heir,  and  of  a  fine,  recovery,  or  other  con- 

I                                              for  thofe  in  which  it  has  been  held  veyance  upon  the  line  of  defceot, 

not  to  alter  the  defcent,  W^tTi^/ZoAr  wide  Martin    v.    Ztraehon^  /^. 

I                                              V.  Htber^  pofl.  1 270.  where  moll  of  1 1 79. 

the  ancient  cafes  are  cited.  See  in 


>  i^  yf   t.    ,.^* 
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5/r  Jolm  Pratt,  Knt.  Lord  Chief  Jujikc. 

Sir  Littletoii  Powys,  Knt.  ^ 

Sir  Robert  Eyre,  Knt.  \juflices4 

Sir  John  Fortefcue  Aland  Knt.     ^ 

Sir  Robert  Raymond,  Knt.  Attorney  General. 

Sir  Philip  Yorke,  Knt.  Solicitor  General. 


Martin  vet/.  Wyvill. 

IN  Trinity  term  laft  the  plaintiff  delivered  a  declaration  upon  a  ^  Whether  in 
ftock-jobbing  contra£l,  with  an  impnrlance  to    Michaelmas  ^. /f.thccoml^ 
term,  and  then  upon  a  demurrer  to   the  replication  the  book  is  eme""d  ^T^i*^ 
made  up,  and  after  the  firft  of  November  it  was  made  a  conciUum^  Jiem,  or  only 
and  the  plaintiff  had  judgment  nj/1  before  the  end  of  the  term  ;  'romtennta 
and  the  day  before  the  end  of  the  term  that  rule   is  difcharged, 
and  an  ulterius  concilium  to  this  term  ;  at  the  firft  return  of  which 
the  defendant  comes  in  and  pleads  as  puis  darrein  continuance^  that 
the  contrail  is  not  regiftered  according  to  the  aft  of  Parliament: 
whereupon  the  plaintiff  makes  a  fpecial  entry  of  the  continuances 
from  the  firft  day  of  Michaelmas  term  to  "that  day  when  it  ftood 
in  the  paper,  and  fo  on  to  the  laft  day  of  laft  term,  and .  then 
again  to  the  firft  day  of  tliis  term.    And  now  Weargmo\ti  to  fee 
aude  the  plea,  becaufc  not  pleaded  after  the  laft  continuance,  the 
time  for  regiftering  ex  pi  ring  the  firft  of  November ^  after  which  there 
arc  two  continuances  upon  the  roll  before  the  plea  comes  in,  whereas 
all  pleas  puis  darrein  continuance   ihould  be  pleaded  before  the 
Vol.  I.  Mm  next 
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next  continuance  after  the  faft  happens ;  and  as  to  the  fpecial 
entry  here  macle^  he  faid  that  indeed  the  common  pradice  is  only 
to  enter  continuances  from  term  to  term,  becaufe  tliat  being  fuf* 
ficient  to  prevent  a  difcontinuance,  the  attornies  for  their  own 
cafe  never  enter  any  more;  but  yet  in  fact  the  party  has  a  right 
to  enter  all  the  continuances,  the  proceedings  here  being  de  dii 
in  diem.  Bcfides,  the  plea  is  falfe  in  i\\&^  and  that  is  another 
reafon  to  fet  afide  a  dilatory ;  the  words  of  the  aft  arc,  **  That 
**  fuch  memorial  fliall  be  figned  by  the  party,"  and  it  is  upon 
that  they  ground  themfelyes,  for  the  contract  is  regiftered,  and  in 
Poft.  585.  this  manner,  "  This  contract  M'as  made  for  the  benefit  of  me 

"  IVmiam  Martin f  and  has  not  been  compounded  ;"  which  be- 
ing all  the  plaintiff's  hand  writing,  that  is  a  figning,  though  tlie 
name  is  not  at  the  bottom.     Like  tlie  czft  of  a  will,  which  the 
A  nrlll  written     teftatof  writes  himfelf,  and  begins  1  A.  B.  i^c,  and  does  not  fub- 
by  the  teftator    {qj\\^  j^  yet  tliatlias  becii  adjudged  to  be  a  figning.  3  Lev.  i. 

6gmng* 

-?  Lev.  87.  As  to  the  point  of  tlie  continuances  tlic  court  did  not  deter- 

Prcc'  c^nc       ™^"^  ^^^^  matter:  tlie  C.  J.  and  Fortcfcue  J.  inclined  that  as  the 

185.'  "      faft  would  warrant  it,  every  aft  of  the  court  might  be  entered, 

and  then  the  plea  mud  be  let  afide,  as  not  coming  in  time  ;  but 

£yre  J.  {ah/fnfe  Powys  ].)  thought  this  uncommon  entry,  which 

was  to  deprive  the  defendant  of  a  benefit,  which  in  the  common 

courfe  of  praftice  he  would  be  intitled  to,  ought  not  to  be  allow* 

WTiere  a  pica     ed  ;  howcvci  they  did  not  determine  this  point,  being  all  of  opi* 

puis  darran  fw»-  nion,  that  for  the  fecojid  reafon  the  plea  {hould  be  fct  afide  as 

•w*'tlie  court      falfe,  faying  it  was  conftant  experience  at  the  affizcs,  to  put  the 

wiu  immediate-  party  to  verify  fuch  a  plea,  before  it  is  aHowed,  and  if  the  party 

ly  require  feme    ^q^^  not  give  fomc   evidence  of  the   truth  of  it,  the  Judge  will 

bitthvHu      *  rejeft  it   .ind  go  on   with  the   caufe(i).     And  at  another  day 

Eyre  J.  cited  Mo.  Z'ju  that  a  flea  puis  darrein  cofttinuame  could 

nde  Hob.  81.     "ot  be  pleaded  after  a  demurrer.     The  others  gave  no  opinion  as 

fVKtra,  to  this,  but  fet  it  afide  upon   the  point  of  its  being  falfe  in  faft, 

i  Mod.  9.  Dub.  without  meddling  fartlier  with  tlie  continuances. 


(i)  Pldf  Paris  V.  SalkiU,  2  ffl//.  137.  acc.     Fide  alfo  Lovell  v. 
Eafieff,  3  7;  R.  554. 

Colborne  verf.  Stockdale. 

icu    *^^^  replication  T^E  B  T  upon  a  bond  conditioned  for  the  payment  of  1550/. 
will  be  ill,  if  he    IJ  Xhe  defendant  upon  o\er  pleads  in  bar,  that  part  of  tlie  fum 

makes  an  imma-   -•-^.  ,.       1      .         i-  •'/-•#•    .  /  i_ 

tcnaipartofthe  menQoncd  in  the  condition,  yi://«v^  ijoo/.  was  won  by  gamuig, 

plea  parcel  of 

the  iffue.    S  Mod.  57.  S.  C.  but  very  incorredt.    Accordiog  to  It  4efsn4jM  had  judgment  on  acco«Bt 
..    nf  thebadaefsof  thcreflUatioa. 

contrary 
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contrary  to  the  ftatutc,  per  quod  the  bond  became  void.  The 
plaintiff  replies,  that  the  bond  was  given  for  a  juft  debt,  and  tra- 
verfes  that  the  1500  /.  was  won  by  gamtngy  contra  formam  Jlatuti 
tnodo  etfirma^  as  tlie  defendant  has  pleaded.  The  defendant  de- 
murs, and  ^ 

Strange  pro  def.  argued,  that  the  replication  was  ill,  becaufe  [  4^4  ] 
it  makes  the  Turn  parcel  of  the  ifTue,  and  obliges  the  defendant  to 
prove,  that  the  whole  fum  of  1560/.  was  won  by  gaming; 
whereas  the  ilatute  avoids  the  bond,  if  any  part  of  the  confidera- 
tion  became  due  on  that  account ;  and  he  urged  the  common  cafe 
of  a  plea  of  payment  btfore  the  day,  where  if  iffuc  is  joined,  and  a  -    • 

vcrdidi  pro  quer\  there  (hall  be  a  repleader,  becaufe  it  leaves  it 
open  to  a  poflibility,  that  there  inight  be  a  payment  at  theday,  and 
then  the  plaintiff  could  have  no  caufe  of  adion  :  fo  in  this  cafe 
the  finding  that  the  whole  fum  of  1500  /•  was  not  won  by  gaming 
will  not  toll  the  prefumption  as  to  a  lefs  fum.  BeGdes,  the  fum 
is  put  in  only  for  form,  and  therefore  within  the  reafon  of  the  . 
cafe  of  Stallard  v.  37m/,  the  replication  will  be  ill,  for  making  it 
the  fubftance  of  the  iffue. 

tVearg  contra  infiffed,  that  the  replication  following  the  words 
of  the  plea,  would  be  well  enough  ;  and  cited  Dy.  365.  />/.  i  •  for 
that   purpofe.     Sed  per  curiam^  There  is  no  colour  to  maintain 
the  replication :  the  material  part  of  the  plea  is,  that  part  of  the  vjUc  Com.  D^f . 
money  for  which  the  bond  was  given  was  won  by  gaming,  and  ^^'  PJ«*<*<?f» 
fclUcety  fo  much^  is  only  matter  of  form,  of  which  no  notice  fliould  ^  ^'^"'^  *^^" 
be  taken  in  the  replication, 

Weargy  then  admitting  the  replication  to  be  ill,  fo  is  their 
plea,  and  then  the  declaration  muft  (land,  and  the  plaintiff  have 
judgment* 

For  this,  my  exceptions  are,  i.  That  the  words  of  the  ftatute  in  debt  on  a 
are  not  purfued  :  the  ftatute  fays,  the  bond  fliall  be  void  where  it  ^^'"^'  plea  that 

*f  i_  •  I.  t        t       •         I  1       ™c  monoy  for 

IS  given  for  money  won  by  gaming,  whereas  the  plea  is,  that  the  ^hkh  the  bv>n4 
money  for  which  the  bond  was  given  was  won  by  gaming,  and  wju  given, w?* 
though  in  fa£k  that  may  be  the  fame,  yet  the  very  words  of  the  >*^"  *!^  «"^°«» 

t\         ^       n         i  %      \  ri  nr  '•  t'  •"   WCll  enough* 

ilatute  iliould  be  purfued.     Sed  per  curiam^  It  amounts  to  the  though  mt  th« 
fame  thing,  and  is  good  to  a  common  intent.  ▼•^^y  >^o»<i«  ^^ 


the  ll.\tute. 


2.  The  ftatute  only  avoids  bonds  given  after  the  firft  of  M:y 

171 1*  and  therefore  the  defendant  fliould  fliew  this  to  be  fo;  and 

the  time  in  the  declaration  ('^A  of  September  1720.)  will  not  be 

fufficient,  becaufe  the  bond  may  be  given  at  a  different  time  from 

-%'hat  it  bears  date. 

M  m  2  Strange. 
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That  which  ap-  Strange.  The  tunc  is  not  mentioned  as  the  date  of  the  bone}, 
^Untiff'8**dc-  ^^^  ^'^^^  ^^^^  ^  ^^y  *^  defendant  conceffltfe  teneri^  which  relates 
clAMtion  need  to  the  execution  of  it ;  and  therefore  it  appearing  upon  the  whoJc 
not  be  averred  record  to  be  fincc  the  ftatute,  it  is  the  fame  as  if  it  had  been  In 
ID  the  plea.  ^j^^  words  of  the  plea.  Et  per  curiam^  The  anfwer  is  right,  and 
L  49S  J     {jxcrz  is  nothing  in  that  objeflion, 

TiT^Sfc  Where  the  de-  3-  The  main  objeftion  he  infifted  on  was,  that  it  is  not  (hewn 
'  fenJant  picadt  at  what  play  01  game  the  money  was  loft,  and  that  oaght  to  ap- 
^^^  ^vcnfor  P^^'^  ^^  ^'^  court,  that  they  may  judge,  whether  it  was  (uch  gam- 
moned won  by  ing  as  is  contrary  to  the  flatute :  fome  people  call  ftock-jobbing 
giming,  he  muft  gaiping,  and  yet  if  it  had  appeared  to  the  court,  that  there  was  no 
Sey  ^u^i^^  "^°^^  ^'^  ^^^  ^^f"^»  ^*^y  v/ould  not  have  determined  it  to  be  a  gam- 
Poft.  49S.  ing  within  this  a£l  of  Parliament. 

It  may  be  faid  that  concluding  contra  formam  Jlaiuti  is  an  aver- 
ment that  it  was  at  fuch  a  game  as  is  contrary  to  the  flatute,  and 
then  what  game,  is  not  material,  but  the  cafe  in  jDy.  363.  is  a 
full  anfwer  to  that,  for  contra  formam  Jiatuti  being  only  the  in- 
ference of  the  party,  muft  be  fupported  by  premifles,  or  it  ftauds 
for  nothing. 

Strange  contra.  I  fliall  endeavour  to  anfwer  this  by  (hewing, 
1.  That  it  is  not  nccciTiry  to  mention  the  ^ame,  and  2*  That  if 
it  be,  the  words  of  die  plea  are  fuJlicient. 

I.  As  to  the  firft,  there  might  be  fome  colour  for  the  objec- 
tion, if  the  ftatute  had  only  made  it  penal  to  play  at  fome  parti- 
cular games,  but  here  arc  added  the  general  words,  other  game  cr 
games ;  fo  that  it  can  anfwer  no  purpofc  whatfoever  to  particu- 
larize the  game,  bccaufe  tlic  bond  may  be  void,  and  yet  the  money 
not  be  loft  at  any  one  of  the  games  enumerated  in  tlic  (lanite. 
The  fact  of  gaming  is  all  that  need  be  alleged,  the  mode  and 
manner  of  it  is  only  matter  of  evidence,  of  which  the  jury  are 
judges ;  and  fo  it  was  faid  in  the  cufc  of  Grocnvdt  v.  Bur^ueil^ 
'Trhu  12  Z/"^.  3,  fi.  i?.  wherein  trefpafs,  the  college  of  phyGcians 
juftitied  under  a  convi£tion /#-<?  mala  praxt  in  adminiftring  un- 
wholfome  pills  and  drugs,  whereby  a  woman  died ;  and  it  was 
held  by  the  court,  tlwt  if  the  matter  of  the  conviction  was  tra- 
vcrfable,  even  then  the  fail;  was  fuiFicii-'ntly  alleged,  without  fet- 
ting  out  what  the  drugs  were,  bccaufc  diat  was  matter  of  evi- 
dence. 

It  is  llkewife  confiderable,  whether  obliging  the  defendant  to 
mention  the  game,  may  not  be  a  hardfliip ;  for  though  he  maybe 
able  to  prove  in  general,  tliat  he  loi  fo  much  money  at  unlawful 

games. 
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games,  it  may  be  impoflible  for  him  to  diftinguifli  how  much  was 
loft  at  hazard,  and  how  much  at  picquct. 

2.  Admitting  it  neceflary  to  be  particular,  the  plea  is  fufEci- 
cnt ;  for  if  the  ftatute  avoids  the  bond  where  it  is  given  for  mo- 
ney loft  at  gaming,  then  the  words  of  the  pica,  that  the  bond 
was  given  for  money  won  by  gaming  contrary  to  the  ftatute,  arc       [  49^   1 
an  averment  that  it  was  fuch  gaming  as  is  contrary  to  the  ftatute. 
I  Sid.  337.  the  plaintiff  maintained  his  action  on  a  promife  made  VidcsCoip. 
by  the  defendant  ///  adminiftrator,  and  that  was  held  an  averment  JJig  tit. Pleader, 
of  his  being  fo.  ea.  1791.  in 

what  words  aui 

Befidcs,  this  general  way  of  pleading,  that  the  money  was  loft  J^«'°*"'  ^^ 
by  gaming  contra  for  mam  ftatuii  is  agreeable  to  the  entries  where 
offences  againft  a£ts  of  Parliament  are  alleged.     Co.  Ent.  46.  a. 
Raj}.  Alaintenance. 

C.  J.  I  think  the  game  ought  to  be  mentioned  in  the  plea,  for 
it  is  matter  of  law,  and  not  barely   evidence ;  and  the  faying  in 
general  that  it  was  contra  f or  mam  Jiatuil  will  not  be  fufficicnt.      Et  * 
per  Eyre  J.  It  is  like  the  cafe  of  an  ufurious  [a)  or  fimoniacal  con-  (*)  HInton  ▼, 
traft,  where  the  agreement  itfelf  muft  be  ftiewn ;  and  fo  it  is  ^f^^*^^"^ 
likewife  upon  the  ftatute  of  Edw*  6.  againft  the  fale  of  offices, 
where  the  particulars  of  the  contract  muft  be  cxpreffed.     Et  per 
Fortefcue}.    In  Lutw.  180.    Clift.  \i'].  the  game  is  mentioned. 
The  plaintiff  had  j udgment. 


I 


Cary  verf.  Jcukings. 

N  debt  for  rent  Strange  moved  for  leave  to  plead  a  tender  and  Donbk  pl«t. 
eviftion,  which  was  grante'd  (i). 


(i)  Ftde  Baker  v.  irejibtook,  poft.  94.9. 

Dominus  Rex  verf.  Filer, 

COnvi£lion  on  5  A:m.  r.  14.  for  keeping  a  lurcher  to  deftroy  Con^iaion  for 
game,  not  being  qualified.  -  it^^;^!*") 

Mr.  Eyre  excepted,  tlir.t  it  is  not  fiicwn  he  made  ufe  of  the  dog 
to  deftroy  game ;  and  it  may  be  he  only  kept  it  for  a  gentleman 
who  was  qualified,  it  being  common  (o  put  out  dog)  in  that 
manner, 


(i)  Fitk  Rex  V.  Harilrjt  Cald.  175,     Rex  v.  Tijom^jhay  z  Tfrm 
Ref.  21.  I 

M  m  3  5ed 
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Sid  per  curiam^  The  ftatutc  5  Anfi.  c.  14.  is  in  the  disjunflire 
keep  or  ufe^  fo  that  the  bare  keeping  a  lurcher  is  an  ofTencey  and 
I  SefT.  Cat.  93.    fo  it  was  determined  in  the  cafe  of  the  King  againft  King^  P^/i 
pl.  88.  2  QtQ^  B.  R.  which  was  a  conviftion  for  keeping  a  gun,  and  it 

was  not  doubted  by  the  court,  whether  the  keeping  was  not 
enough  to  be  Ihewn,  but  the  only  queftion  they  made  was,  whc* 
ther  a  gun  was  fuch  an  enghie  as  is  witliin  that  ftatute :  and  in 
that  cafe  a  di^crence  was  taken  as  to  keeping  a  dog  which  could 
only  be  to  deftroy  the  game,  and  the  keeping  a  gun,  which  a  man 
might  do  for  tlie  defence  of  his  houfe  (2),  The  couviAion  waa 
confirmed. 


(2)  Rex  V*  Gardner^  ffft.  109$.  and  the  cafes  there  cited. 

r   .^^  1  Dominus  Rex  verf.  Gibbs* 

ii  Pk  in  Indiament  for  TNdiftmcnt  againft  the  defendant  for  fe]lin|r  diver/as  quaniitates 
^u"irc?ti«7r  A  cervifia  lupulaU  {Anglice  beer)  ^verfu  fideV  fubdif  Ehffdm 
bccrirtooge-  -R^^w  to  the  jury  unknown,  in  unlawful  meafuresi  and  on  de- 
nerai  (1).    Bat  murrer  (i). 

for  felling  it 

**  to  di^'trs faith'  -r^ff  ii**  /•••  «  it 

fnifuhjeai,  9fe.  Fazakeriey  excepted,  that  it  is  not  faid  to  whom  the  beer  was 
titbeiufjun-  fold;  and  Stu  1 86.  an  indi£kment  quafhed  for  that  exception, 
*"^igh  (<u^^  becaufe  the  defendant,  if  he  (hould  be  convi£led,  can  never  plead 
it  in  bar  to  a  new  indiftmcnt.  Sedper  curiam.  It  is  well  enough, 
the  informer  may  not  know  the  name  of  the  perfon  to  whom  it 
was  fold ;  it  is  an  offence,  let  it  be  fold  to  whom  it  would :  in« 
diriment  for  the  murder  of  a  perfon  unknown  is  good. 


CttOUl 


Second  exception.  That  diverfas  quaniitates  is  too  general^ 
and  the  court  cannot  form  a  judgment  in  what  degree  to  puhifh 
him.  Cro.  Car.  380.  2  RolL  Abr.  80.  pl,  14.  81.//.  15, 
16,  17.  Et  per  curiam.  For, this  fault  the  indidbnent  rouft  be 
quafhed. 


(i)  In   8  Modem  and  i   Sef.  (z)    Rex  v.  Powell,    ante    8. 

Caj:  it  is  faid  to  have  been  a  2  Hawk.  P,  C  ch.  25.  Jc/f.  59. 

motion  in   arrell  of  judgment,  322.^^^.74,332. 

and  in  Andr,  75.  it  is  reported  (3)  x  Hawk.  P.  C.  ch^  %%*fe^% 


that  the  court  npon  motion  refqfed    71.  329, 
U>  ^oaih  it  on  this  ground* 
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Adams,  verf,  Verclls. 

ON  a  motion  for  common  bail,  it  appeared  to  be  a  borrow-  7 C  »•  Scff. 2. 
ing  of  Itock,  and  a  promife  to  transfer  the  fame  quantity  Boio'wing  of 
at  a  future   day.     Et  per  curiam^  There   muft  be  bail,  for  this  ftock  not  within 
is  a  lending,  and  therefore  not  within  the  aft,  which  fpeaks  only  ^  f"fp«ndiin 
of  contrails  for  the  fale  or  purchafe  of  ftock. 

Dominus  Rex  verf.  Sparling. 

COnvi£iion  for  profane  curfing  and  fwearing  fets  forth,  that  7  w.  3.C.  n. 
one  William  Collier  czmc  before  the  juftice,  and  gave  in-  forJUSn^d 
formation,  that  one  James  Sparling  of  the  parilli  of  5/.  James  curfing,  the*" 
CUrkenwelly  leather  dreflcr,  did,  within  ten  days  laft  pad,  pro-  <^*»  *«><*  curfct 
fanely  fwear  54  oaths,  and  profanely  curfe  160  curfes,  contra  ^"*/,)t  *' 
jormamJlaU4ti\  and  the  witnefs  being  fworn  did  depofc,  the  de-  8Mod.58.S.c. 
fendant  fworc  54  oaths  and  i6o  curfes,  and  the  defendant  being  ^"  '9  ^«>.*- 
fummoned  and  heard,  the  juftice  adjudged  him  to  be  guilty  of  ?ng*iVummary  * 
tlie  premiiles,  and  to  forfeit  2 1  /•  8  /•  form. 

Serjeant  Darnall  moved  to  quafh  the  convi£lion,  becaufe  the  Muft  Aew  the 
penalty  is  at  the  rate  of  2  s.  per  oath,  whereas  the  ftatute  6  £5*  ft^^rm^^f  "sijl  * 
7  ^.  3«  r.  I  f  •  lays  the  penalty  at  i  /.  only  where  the  offender  is  jud;;c  ike  pe-" 
a  fcrvant,  labourer,  common  foldicr,  or  feaman,  and  therefore  it  naltyof  2$. 
ihould  be  (hewn  that  the  defendant  is  not  fuch  a  perfon.  L  49^  J 

Baifies  contra.  It  appears  by  his  addition  that  he  is  a  leather- 
drefler.  Sed  per  curiam :  That  is  not  enough,  he  may  be  fo, 
and  yet  he  may  likewife  be  a  foldier  or  fcam-in :  in  convi£tions 
for  deftroying  the  game,  it  muft  be  fhewn,  that  the  defendant  Ante  66. 
is  not  qualified,  becaufe  otherwife  the  juftices  have  no  jurif- 
di£lion.  So  here  to  give  the  juftice  a  power  to  adjudge  the  for- 
feiture at  the  rate  of  2/«  it  muft  appear,  that  the  defendant  is 
not  fuch  a  perfon  upon  whom  a  Icfs  penalty  is  infli£led  by  the 
ftatute. 

And  the  court  held  the  conviftion  naught  for  another  excep- 
tion, tliat  the  oaths  and  curfes  were  not  fet  forth ;  for  what  is  a 
profane  oath  or  curfe  is  a  matter  of  law,  and  ought  not  to  be 
left  to  the  judgment  of  the  witnefs :  he  may  think  falfe  evidence 
is  fo :  fuppofe  it  was  for  feditious  or  blafpliemous  words,  muft 


(i)  Rex  V.  Cho'veney,  %  LiL  Raym,  1368.     Rex  V.  Poppkvull,  fofi. 
686.  S.  P.  and  vide  Rex  v.  Roiertj,  poft.  608. 

M  m  4  not 
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pot  the  words  thcmfclvcs  be  fet  out,  be  they  ever  fo  bad,  that  the 
court  may  judge  whether  they  are  feditlousor  blafphemous  ?  the 
witnefs  here  takes  upon  himlelf  to  fwcar  the  law,  and  it  is  a  matter 
of  great  difpute  amongft  the  learned,  what  arc  oaths,  and  what 
curfes  the  cafe  of  Coiborne  v.  Stockdak  is  frefli  in  every  body's 
memory,  where  we  held  the  particular  game  ought  to  be  fet  out, 
becaufe  what  is  gaming  is  a  matter  of  law.  Atiie  ^g^.  The 
convidion  was  quaflied^ 


Lord  Bernard  verfk  Saul. 

Onmtt  sfumpjit  /^N  a  motion  for  leave  to  plead  double,  the  court  declared^ 
tllla  mi^'be""  V^'  that  on  non  affumgti  the  defendant  might  give  in  evidence 
given  ia  evi.  <in  ufurious  contraS,  becaufe  that  makes  it  a  void  promife  %  but 
BuirL  N  P  *"  ^^  ^^^^  ^  fpccialty,  it  muft  be  pleaded.  And  on  the  trial 
,^j  *  *  '  '  the  defendant  was  admitted  to  that  evidence  upon  the  genera} 
Jrorc.336.s.C.  ifiue,  and  the  plaintiff  was  nonfuit.  .  * 


Dominus  Rex  verf.  Bickerton. 

If  a  libel  be  true  f^  N  a  motlon  foi"  an  information  for  a  libel  in  advertifing  that 
durcratnVto"'  ^^  ®"^  Mudsx  an  apothecary  had  perfonatcd  Dr.  Cr<nv  a  phy* 
J?.  R,  to  leave  fician,  and  wrote  and  took  his  fee  (which  the  apothecary  did  not 
tJie  I tme  to  a  pretend  to  deny)  the  Chief  Jufticc  declared,  that  though  truth  be 
/"if/Vook  nojuftification  for  a  libel,  as  it  is  for  defamatory  words,  yet  it 
Rtx  V.  BtLirreif  will  be  fuilicicnt  caufe  to  prevent  the  interpofition  of  the  court  in 
an  ii.jornu:40ii  xKxs*  extraordinary  manner,  and  induce  tliefn  tp  leave  it  to  the  or* 
the  cormaftTrs"  diiiary  courfc  of  juftice  before  a  grand  jury.  Whercupon'th^ 
at  B.ar^j::j  dc-  rulc  for  an  information  was  difcharged  ( i ). 

Ii»e4  for  ilie  •    . 


lame  ic-loa. 


[     4i>y  J         (i)  As  to  when  the  profecutor  not.      VHf   Rex  v.  Mlks,  Doa^, 

for   a   private    libel    muft    deny  284.     Rrx  v.    Hnfivell^  ib,  387. 

the  charge  made  ia  it  upon  oaih  and  the  cafes  there  cited.   Rex  v, 

to  induce  the  court  to  grant  sn  Pearce^  30  Geo.  3.  /^.  390.  o.  Rejf 

iiifjimution    and   when  he  need  v,  IVth/tcr^  3  Term  Rep.  388. 


Jewell  verf.  Hill. 

Jud?c  cf  a-5  In*  ▼  N  the  boroL';;:h  court  after  notice  of  trial  the  pnrrfes  agreed  to 
s  .*v/.^.Mia  i.i.y  I  .  r^,^  ^1,,  caulc,  and  during  the  reference  the  pUintilT,  without 
ftift  lor  in«^u-  ^Kvv  notRV  \vcnt  onto  irial  and  lud  a  vcrdidl,  which  i  he  judge 
)^\\)^  aiter\v«ii\l&  let  aiidc.     /^iid  upon  moiion  agaiuft  liim  the  court 

dcclared| 
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declared,  that  the  judge  of  an  inferior  court  might  fct  afidc  fuch 
a  vcrdift,  upon  the  foot  of  irregularity  ( i  •) 

(1)  Vide  Brooke  y»  Ewers^  ante  1 13.  *  Baj^ley  v.  Boome,  ante  19a* 
^nd  the  cafes  there  cited. 


Dominus  IRLex  verf.  Reafon  and  Tranter. 

TH  E  defendants  being  indiflted  by  the  grand  jury  that  at-  ManilaoAtcr 
tends  the  court  of  B.  i?.  for  the  murder  of  Mr.  Lutterelly  quid.    6SulV. 
were  brought  up  to  the  bar  and  arraigned,  and  pleaded  Not  guil-  '95-  S.C  (i), 
ty  ;  a!jd  upon  their  requeft  were  remanded  to  Newgate^  inftead 
of  being  tu'-nca  over  to  the  marfhah 

Upon  "^he  trial  (which  was  at  bar)  we  who  were  counfel  for  oeath-bei  de« 
the  King  oifercd  to  give  in  evidence  feveral  declarations  made  by  cUntions  evl- 
tht  .-    .cafed  oti  his  death-bed,  whereby  he  charged  the  defend-  **'°"  "^h^iL* 
ants  wiih  o  ^l>  roufly  murdering  him,  and  without  much  hefita-  wlththemurS! 
tion  the  c«  \\r.  iCt  us  intt.    tb:it  evidence.     Whereupon  we  called 
a  clergyman  who  attended  him,  and  he  fworc  that  being  defired 
by  feme  friends  of  the  defendants  to   prefs  Mr.  Lutterell  to  de- 
clare what  piovojatiqnhe  had  given  the  defendants  to  ufehimin 
.that  manner;  he  declared  upon  his  falvation,  that  as  he  was  a 
dying  man  lie  gave  them   no  provocation,  but  they  barbaroufly 
mi.rdertd  him :  that  in   the  afternoon   of  the  fame  day,  two  ^^      -  , 
juitices  of  the   peac    being  prcfent,  and  having  given  him  his  declaration  be- 
oatL,  he  made  another  and  more  particular  declaration  to  that  *"«  *"*^«  «p«n 
purpofe,  which  the  witnefs   at  the  defire  of  the  juftices  took  dtcedTnto  wit- 
down  in  writing,  but  Mr.  Lutterell  not  being   able  to  write,  it  ing  by  order  of 
was  not  figned  by  him,  and  therefore  we  did  not  deliver  it  in.  i"^'"**  **"^  ™*' 
And,  the  fame  witnefs  proved,  that  upon  his  adminiftring  the  fa-  dtpontat 
crament  to  him  he  exhorted  him  in  the  moft  proper  manner  to  deal  through  weak« 
ingenuoufly,  and  declare  once  more,  whether  there  was  no  provo-  Je'^Jod^"*  d°°' 
cation  given  by  him,  and  whether  he  would  ftand  by  the  account  thetriaij  afwura 
he  had  before  given;  upon  which  the  deceafed  anfwered,  that  «opy  taken  by 
as  he  hoped  to  be  judged  at  the  laft  day,  it  was  every  fyllablc  ^trhJ^^^yl^/^^ 
true;  and  foon  after  expired.  not  to  be  evi« 

dcnce.      But 

pafol  declara- • 

tions,  in  fub- 
(1)  But  fee  the  variations  be-     upon  the  fa£is  dated  here,    the  ^ance  the  ramc, 
twren  the   report  here  and  th«     baililFs  would  have  been  guilty  of  ^'"'^^  were 

cafes  printed  in  the  State  Trials,     murder,  bu^  on  thofc  proved  at  ""***"* *^*^*''" 

J  iTi>rir'/j'  L         •••  1        1  *°*  time,  wer« 

pointed  out  by  Mr.  J.  Fojler  in     the   trial,    it   amounted  only  to  admitted. 

his  2d.  dilcourfe,   Fefi,  Cro,  Law    manflaughter  at  moil. 


r.  293.  who  is  of  opinion,  that 


When 


5oa  Hilary  Term  8  Geo. 

When  tills  gentleman  had  finifhed  his  evidence,  the  court 
called  upon  us  to  produce  the  paper  that  had  been  writteR  from 
the  mouth  of  the  deceafed,  faying  that  was  better  evidence  than 
the  memory  of  the  witnefs ;  whereupon  we  acquainted  the  court, 
that  we  had  not  the  original,  it  being  in  the  cuftody  of  one  of  the 
juftices,  whom  going  to  ftibpana  we  found  he  was  in  IVaUs  \  but 
the  clergyman  faid  he  had  a  copy  of  it,  which  he  took  for  his  own 
fatisfadiion,  before  he  delivered  in  the  original  to  the  corouerj 
and  he  offered  to  fwear  this  to  be  a  true  copy. 

Whereupon  a  debate  arofe,  whether  this  copy  was  evidence  or 
not :  we  who  -were  for  the  King  infifting,  that  the  paper  being 
only  the  writing  of  the  witntfs,  not  figned  by  the  examinant,  this 
which  he  now  produced,  was  as  much  an  original  as  that.  But 
the  court  refufed  to  let  it  be  read,  unhfs  we  could  fliew  the  ori- 
ginal wns  loil,  whereas  it  appeared  we  might  have  had  it  to  pro- 
duce, if  we  had  fent  after  it  in  time(i). 

It  was  tlien  objedled  by  the  Chief  Jullice,  that  fince  the  writ- 
ten evidence  was  not  produced,  the  whole  evidence  of  the  dc- 
ceafcd's  declarations  ought  to  be  rejefted,  for  the  firft,  fecond 
and  third  being  all  to  the  fame  efie£l^  are  but  one  fa£k,  of  which 
the  beft  evidence  was  not  produced  ;  and  therefore  he  was  of  opi- 
nion, that  we  could  not  be  let  in  to  give  any  account  of  the  iirii 
and  third  conference. 

But  the  other  judges  were  of  opinion  we  might,  faying  they 
were  three  diftincl  fads,  and  there  was  no  reafon  to  exclude  the 
evidence  as  to  the  firil  and  third  declaration,  merely  bccaufe  wc 
were  difabled  to  give  an  account  of  tlie  fecond. 

Thereupon  the  witnefs  was  direfled  to  repeat  his  evidence, 
laying  the  examination  before  the  juftices  out  oi  the  cafe,  which 
he  did  accordingly. 

And  upon  the  whole  evidence  the  fad  (upon  which  the  quefti- 
on  of  law  arofe)  was  this : 

The  defendants  were  ofEcers  of  the  flieriff  of  J/fV<//(/tA:,  and 
had  a  warrant  to  arreft  Mr.  Lutterell  for  i  o  A  they  arretted  him 
coming  out  of  his  lodgings,  whereupon  he  defircd  them  to  go 
back  with  him  to  his  lodgings,  and  he  would  pay  the  money. 


(a)  Jldi  1  St,  TV.   169.     lb,    pi,  7.  which,  as  reported  there, 
780.  t  vol.  575.  and  fee  Sajn's    fecms  cMtrs. 


cafe»    12  /7a.  96.   (A.  b.   23.) 


They 
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They  complied  with  this,  and  Reafin  went  up  with  hinxinto  the 
dining-room,  having  fent  Tranter  to  the  attorney's  for  a  bill  of 
the  charges,  Whilft  Reaf.n  and  the  dcceafed  continued  togetlicr, 
fome  words  paifed  between  them  in  relation  to  civility-money,  F  Coi  1 
which  Mr.  Luttprell  refufcd  to  give,  and  thereupon  went  up 
another  pair  of  ftairs  to  order  his  lady  to  tell  out  the  money,  and 
then  returned  to  Reafin  with  two  piflols  in  his  breaft,  which  upon 
the  importuRity  of  the  maid  he  laid  down  upon  the  table  (3),  a/id 
retired  to  the  fire  which  was  at  the  other  end  of  the  room,  declar- 
ing he  did  not  deGgn  to  hurt  the  defendants,  but  he  would  not 
be  ill  ufed. 

By  thii  time  Tranter  returned  from  the  attorney's  with  tlic 
bill,  and  being  let  in  by  the  boy,  went  dire£lly  up  ftairs  to  his 
partner,  being  followed  by  the  boy,  who  fwore,  that  as  he  was 
upon  the  ftairs  {Tranter  being  that  minute  gone  into  the  dining- 
room)  he  heard  a  blow  given,  but  could  not  tell  by  whom,  and 
thereupon  haftening  into  the  room  he  found  Tranter  had  run  the 
deceafed  up  againft  the  clofet  door,  and  Reafin  with  his  fword 
ftabbing  him.  Mr.  Lutterell  foon  funk  down  upon  the  ground, 
and  begged  for  mercy  (4);  but  Reafin  ftanding  over  him  conti- 
nued to  ftab  him,  till  he  had  wounded  him  in  nine  places. 

By  this  time  the  maid  came  in,  and  feeing  her  mifter  in  that 
pofture,  flie  and  the  boy  run  out  for  help,  and  immediately  heard 
one  of  the  piftols  go  off  (5 )  and  prefcntly  after  the  fecond,  which  a^ 
woman  looking  out  at  a  window  on  the  other  fide  the  way  proved 
to  be  fired  by  Reafin  y  and  feveral  people  upon  the  alarm  of  the 
maid  coming  into  the  room  found  Mr.  Lutterell  M^oti  the  ground 
where  the  maid  left  hin),  without  any  fword  or  piftol  near  him. 

Upon  the  defendant's  evidence  it  appeared,  that  Mr.  Lutterell 
liad  a  walking'cane  in  his  hand,  and  that  Tranter  had  a  fcratch 
in  his  forehead,  which  might  be  probably  a  blow  with  the  cane, 
and  the  blow  heard  by  the  boy  upon  Tranter^s  firft  going  into  the 
room.  And  one  of  the  furgeons  depofed,  that  the  deceafed  had 
made  fuch  dechrations  to  the  clergyman,  but  tliis  witnefs  after- 
wards being  alone  with  Mr.  Lutterell  prcffed  him  very  earneftly 
to  difcover  the  truth,  upon  which  Mr.  Lutterell  did  fay,  that  he 


'     (3)   "  In  the   St.   Tr.  it  is         (4)  "  That  on  the  ground  he 
fiated,    that  he  (kid  he  broaght     held  up  his  hands  as  if  begging 
them  down  ieeaufi  he  womU  not  Be     for  mercy."     U, 
foreed  9ut  cf  bis  h^ghgs.**     Fo/,         (5)  "  One  of  the  officers  was 
Cr9^»  l^aw  293.  wounded  in  the  hand  with  a  piftol 

fliot/'     JB. 

believed 
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believed  he  might  ftrike  one  of  them  with  his  cane,  before  they 
run  him  through. 

Upon  this  the  queflion  arofe ;  whether  Mr,  LuiUreWs  ftriking 
one  of  the  bailiffs  firft  would  reduce  the  fubfequent  killing  to  be 
manfliughter  only  ? 

For  the  King  it  was  argued,  that  notwithftanding  fuch  ftrokc 
the  defendants  would  be  guilty  of  murder,  that  not  being  a  fuf- 
iicient  provocation  for  giving  the  death's  wound  with  the  piftol : 
and  for  this  HoI/oway*s  cafe  Cro.  Cur,  139.  ^nd  Kilying  127,  were 
'   *  cited,  where  the  woodwaid  finding  a  boy  in  the  park  who  came 

(  502  ]  to  (leal  wood,  tied  him  to  a  horfc's  tail  in  order  to  correfl  him» 
the  horfe  run  away  and  the  boy  was  killed  :  and  this  was  adjudg- 
ed to  be  murder,  becaiife  the  tying  him  to  the  horfe's  tail,  being 
an  a(3!  of  cruelty,  for  which  no  fufBcient  provocation  had  been 
given,  he  was  anfwcrable  for  all  the  confcqucnces  of  ic« 

The  defendants  infifled,  that  the  bringing  down  the  piftols  was 
a  fufficient  alarm  to  them  to  be  upon  their  guard  ;  and  then  when 
he  ftruck  one  of  them,  it  was  reafonable  for  them  to  apprehend 
themfelves  to  be  in  danger ;  and  in  fuch  cafe  a  prudent  man 
would  not  leave  it  any  longer  in  the  power  of  his  advcrfary  to  do 
him  any  further  mifcliief. 

To  this  it  was  anfwered  by  the  counfel  for  the  King,  that  if 
Mr.  LuttircI/h^Ld  continued  to  keep  the  piftols  in  his  bofom,  there 
might  be  fome  colour  for  an  apprehenfion  of  danger ;  but  the  con- 
trary appearing,  viz.  that  he  was  at  a  diftance  from  the  piftols, 
with  the  defendants  between  him  and  them  :  they  had  no  ground 
tp  fear  any  harm  upon  that  account :  and  the  death's  wound  was 
given  after  Mr.  Lutierell  was  fallen  down  with  the  wounds  he  had 
received  with  the  fword,  and  was  intirely  in  the  power  of  the  de- 
fendants: fo  that  what  they  did  afterwards  was  murder  in  them, 
bccaufe  it  exceeded  the  bounds  of  felf-prefervation. 

But  the  court  in  the  direftion  of  the  jury  did  pofitively  dcclatCf 
that  if  they  believed,  Mr,  Lutterell  made  the  firft  affault  upon  the 
bailiffs,  the  killing  with  the  piftol  after  he  was  down  would  be 
but  manllaughter  (6)  and  the  jury  upon  that  direction  found  diem 

guilty 


(6)  The  dire6^ion  is  ftatcd  to  to  think  was  the  cafe,  and  very 
be,  *' that  if  the  jury  believed  probably  was  the  cafe,  it  would  bi; 
that  Mr.  Luaa-dl  endeavoured  to  juftifiable  homicide  in  the  officers. 
refcue  hiijofcif^  which  he  icemcd     However^  a$  Mr*  LntttreU  gave 

I  the 
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guilty  of  manflaughtcronly,  though  otherwifc  they  were  difpofcd 
to  have  hanged  them  for  the  barbarity  of  the  fail. 

The  defendants  prayed  the  benefit  of  the  ftatute,  and  were  Sa  1  Sam 

burnt  in  the  hand,  ^9^' 

P*/.  553-  *^  ^ 
^.^__.^_.,____..«.__,^_.__.«_««.^«.._..«__«-..>-.-^_____^  %d»«d* 

the  firfl  blow,  accompanied  tvitb  been  their  duty  to  have  done,  if 

menacis  to  the  officers ;  and  the  cir-  the  debt  had  not  been  paid,   or 

cumJfaTices  of  fyroduc'ing  loaded pijioh  bail  given,    h^  declared  //  could 

to  pre*vent  tbeir  taking  him  frcm  bis  be  no  more  than  manjlaughter^*    lb, 
lodgings^    which    it    would   have 

Between  the  Pariflies  of  Cranly  and-  St.  Mary  Guilford, 

UP  O  N  a  fpeclal  order  of  feffions  it  was  ftated,  that  a  cer-  ^  j^^^  ^^  ^.jj 
tificate-man  agreed  with  the  leflee  of  a  mill  (i),  that  he  gainsafcttle- 
ihould  occupy  the  mill,  and  pay  \iL  per  annum ;  that  there  was  ^^^^' 
no  under-leafe  or  aflignment,  but  in  purfuanceof  that  agreement  Kcm-p.Voo. 
the  certificate-man  occupied  the  mill  two  years,  and  paid  the  No.  135.  S.C 
rent.    The  feffions  adjudge  it  no  fettlement. 

Et  per  curiam^  The  order  mull  be  quaflied  :  for  If  this  be  not 
an  abfolute  leafe  for  a  year  (as  Eyre  Juftice,  faid  it  was,  the  rent 
being  referved  as  the  rent  for  a  year)  yet  it  is  undoubtedly  a  leafe     r  jqj  J 
at  will,  which  is  fufficient  to  gain  a  fettlement. 


(1)  Rex  V.  Buileyt  fofi,  1077. 


^    Dominus  Rex  verf,  England. 

TW  O  orders  of  baftardy  were  returned,  one  made  by  two  1  sc(r.  Ca.     » 
juftices,  and  another  original  order  made  at  feffions;  and  p.a94«No.i3o. 
now  both  wtre  quaflied.     The  order  of  two  juftices,  becaufe  tlie  oVdcrof  baftar- 
fex  of  the  baftard,  or  the  name  of  it,  were  not  mentioned,  only  a  dymuftibtethc 
certain  baftard  child  born  of  tlicbody  of  A.  and  the  order  of  fef-  [^^^'g^^'"*^ 
fions,  becaufe  there  being  an  order  of  two  juftices  before  tlie  fef-  \^\^^^  there  is 
fions  had  no  jurifdiftion  but  upon  an  appeal.  fuch  an  prdcr  by 

two  juftices^  the 
,  „  fefllons  have  no 

(i)  But  that  they  have  an  ori-  16  cJ.   196.  and  in  IVood^s  cafe, 

glnal    jurifdidion,     vide    Slate's  2  Bul/l.  ^^^.  the  feffions  qu allied 

cafe,    Cro,   Car.    470.      Rex  v.  an  order  of  baftardy  by  two  juf- 

Gcg,  ante  475.     Rex  v.  Greaves^  ticcs,  and  made  a  new  one. 
Doug.  632.      I  Burn,   Ecc,  Law 
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Gilbert  verf.  Bach. 

That  anodier  T^EK  curiam^  According  to  i  Zaund.  291.  If  the  defendaift 
Sroni^ttft  ^  •*  in  debt  upon  a  bond  would  take  advantage  of  another's  being 
la  abateauat.     jointly  bound,  he  muft  plead  it  in  abatement,  and  cannot  demar 

upon  (fer :  for  if  he  does^  the  court  will  pr^fume  the  other  did 

not  feal  it. 

There  was  a  demuner  here^  and  the  plaintiff*  had  judg- 
ment (i). 


(i)  So  in  cafe  of  a  joint  pro-  M^f,  C9wp.  83 1.  Fide  Rfcgr. 
miflbry,  the  defendant  can  only  Shuie^  5  Burr.  261 1.  BuU.L.N* 
plead   in   abatement.     JUx   v.     p.  129. 


Anonymous. 

A  pnloner  muft  A  Prifoner  talen  on  an  efcape  Marrant  moved  to  fuperfcde  it, 
fign  the  petition  ^f"^  on  producing  a  day  rule  for  that  day.  But  the  court  rc- 
heforehe  TOM  ^^^^^  ^  f^i^^M'^^y  bccaufc  it  appeared  he  went  out  early  in  the 
ficlaise.  morning,  and  did  not  fign  the  petition   till  he  was   taken  up. 

Though  Sir  Thomas  Tippifig^s  cafe  was  urged,  where  he  figned 
,the  petition  in  the  morning,  and  went  out  before  the  court  fat ; 
and  they  held,  that  being  intitled  to  a  rule,  that  rule  would  pro- 
ted  him  the  whole  day,  and  they  could  make  no  fraction  of  a 
day. 

Gardner  verf.  Walker  et  ux\    In  Cane. 

Onnc  will  A.  ^  executor  brought  his  bill  for  the  diredlion  of  the  court 
,  Older  a  legacy  to  /jL  touching  the  payment  of  a  confiderable  legacy  left  by  his 
a  wife  to  be  put  teftatorto  the  defendant's  wife,whowas  his  daughter;  and  inGfted 
^on^hmu  ^°  ^^^^  ^^^  ^^^^  put  out  for  the  benefit  of  the  wife  and  her  iflue, 
hy  the  executor,  and  likewife  for  an  injuction  againft  the  defendant's  proceeding 
Ab.  Ca.Eq.  64.  in  x\xQ  fpiritual  court  in  a  fuit  there  inllituted  for  the  legacy. 

-  ,       On  the  hearing  the  defendant  infifted,  that  he  having  commenced 

h  5^4  J  hjg  fyj(  jji  a  proper  court,  ought  not  to  be  injoined  j  or  if  he 
ought,  yet  there  could  be  no  reafon  to  dired  the  money  to  be  put 
out  as  infifted  on  by  the  bill,  it  having  been  never  done  but  in  cafes 
where  the  hufband  has  brought  the  bill  to  compel  the  executor  to 
pay  the  money ;  and  no  precedent  was  produced,  where  fuch  di- 
rections had  been  given  upon  a  bill  brought  by  the  trultee. 

2  Ei 
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Etper  Macclesfield  Lord  Chancellor,  Then  it  is  time  to  make 
one  ;  can  the  difference,  who  is  plaintiff  in  equity,  alter  the  rca- 
fon  of  the  thing  ?  If  it  (hould,  it  will  but  be  for  the  hufband,  in- 
ftead  of  coming  here  to  go  into  the  fpiritual  court,  (as  to  be  fure 
he  will)  and  fo  get  the  whole  into  his  power.  There  mnft  be 
the  ufual  direflion,  tliat  the  money  may  be  difpofed  of  for  the 
benefit  of  the  wife  ( i  )• 


(l)  Auw,  cited  in  Nicholas  v,  Bunh,    86.       Harri/on    v.    Buckle^ 

Nicholas,    Free,    in    Chan,     548.  ante  238.       Je-wfin    v.    Motdjon, 

Anon.  I  £^.  Ahr.  64.  //.  1.     T<^th,  2  Atk.  420. 
114.    S.    C.       Iflnch    V.    Pa*e, 

Williams  verfi  Johnfon. 
^t  nin  prius  m  Middlefex  coram  King  C.  J.  dc  C.  B. 

TH  E  plaintiff  brought  his  a£lion  againft  the  daughter's  huf-  wife  witoefi  ima^j^* 
band  for  her  wedding  cloaths }  and  the  defence  was,  that  pjo^e  f «><*«  d€- 
the  goods  were  furnifhed  on  the  credit  of  the  father ;  and  to  prove  {,']J^^g**  ^Siu' 
this  the  mother  who  was   prefent  at   the  chufmg  the  goods  was 
called  10  charge  her  hufband,  and  allowed  (i). 


(1)  A  wife  has  alfo  been  admitted  //«// v*  Hdl  et  Ux\  pojl,  1094. 

an  evidence  in  a  civil  iuit  to  affe^l  Davis  v.  Dinwoody,  4  Term  Ref. 

the  hufband,  \n  Dale  v.  Jvhnfon^  678.    in  which  lad  it  is  laid  down 

pii/i,   568.     So  alfo  evidence  of.  as  a  fettled  principle,  that  huf- 

her  declaration .     Jnon.  pofi,  ^27.  bands  and  wives  cannot,  in  any 

But  this  was  refufed  in  Uentiry  v.  civil  cafe,    be  admitted  as  wic- 

CW/*,  2  Term  Rep.  tt^^     Barker  ne/lies  for  or  againft  each  other. 
V.  Dijcie,  Caf,   temp.  Hard,  252. 


Clark  verfi  Tyfon. 
Al  Guildhall  coram  Pratt  C.  J. 

UPON  an  ifTuc  whether  (lock  was  tendered  at  the  day,  the  Tcndcrof  flock 
plaintiff  proved,  that  tliough  the  books  were  not  open  to  plaiadff  muftdo 
make  transfers  in  the  common  form,  yet  they  were  ready  at  the  ^"y  .^^^7 
olHce,  and  upon  leave  from  a  dirc£lor  there  might  have  been  a  Llvfr  to  m Jcc 
transfer,  it  not  being  ufual  to  deny  it  on  fuch  occafions  -,  but  the  it  ^cod. 
defendant  not  attending  to  accept  the  dock,  the  plaintill' content- 
ed himfelf  with  (laying  there    all  day,  and  did  not   a^lually  get 
leave  from  a  diredor  to  have  th<^  books  opened  if  the  d&fciiiidtit 

.  fiiould 
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ihould  come.  And  for  this  omiflion  the  Chief  Juftice  ruled  it  tidt 
to  be  a  fufEcicnt  tender,  for  there  was  a  poffibilitjr  that  leave 
might  not  be  given,  and  the  plaintiff  had  not  done  every  thing 
in  his  power :  he  ought  to  have  prepared  matters  fo  that  if  the 
defendant  had  appeared,  there  might  have  been  a  transfer 
immediately  (i). 

(l)  Thornton  v.  Mouttouj  foft.  533. 

r  -Q-  T  Mead  verf.  Hamond.     Ibid. 

Trover  lies         ^T^  H  E  plaintiff  according  to  the   common  courfe   of  dealing 
2?*IlS!)d!I*d  *ll        -■•     delivered  to  the  defendant's  fervant  an  ingot  of  gold  to  cf- 
vercdtothc'ap.  fay  i  and  it  not  being  returned,,  he  brought   trover  againft  the 
Kw*i«.           mailer.     And  the  Chief  Juftice  direSed  the  jury,  that  the  deli- 
very to  the  fervant  was  fuiEcie^t  to   maintain  the  aftion  againft 
the  mafter,  on  proving  a  fubfequent  demand  and  refufal  ;-fo  the 
plaintiff  had  a  verdift  (i). 
, ^ ^ —as 

(1)  C?»7  V.  irebflir,  ante  480.     Sec  the  next  cafe. 

Armory  verf.  Delamirie. 

In  Middkfex  coram  Pratt  C.  J. 

4^.  F //j#/rinaerof  a  jewel  TP  HE  plaintiff  being  a  chimney  fweeper's  boy  found  a  jewel 
nay  m4intain  J.  and  carried  it  to  the  defendant's  fliop  (who  was  a  gold- 
*•**''  2  fmith)  to  know  what  it  was,  and  delivered  it  into  the  hands  of 

the  apprentice,  who  under  pretence  of  weighing  it,  took  out  the 
ftones,  and  calling  to  the  mafler  to  let  him  know  it  came  to  three 
halfpence,  the  mafter  offered  the  boy  the  money,  who  refufed  to 
take  it,  and  infifted  to  have  the  thing  again ;  whereupon  the  ap- 
prentice delivered  him  back  the  focket  without  the  ftones.  And 
now  in  trover  agaiuft  the  mafter  tliefe  points  were  ruled : 

1  0!wi,  Dij.  !•  That  the  finder  of  a  jewel,  though  he  does  not  by  fuch  find- 

Act  »v)n  of^>n       ing  acquire  an  ab folate  property  or  ownerfliip,  yet  he  has  fuch  a 
ttj\cr.(B).  jio.  prop^jty  as  will  enable  him  to  keep  it  againft  all  but  the  rightfol 
owner,  and  confequently  may  maintain  trover. 

1*  That  the   action  well  lay  againft  the  mafter,  who  gives  a 
credit  to  his  apprentice,  and  is  anlwerable  for  his  negle£k  (i). 

(I)  J.mti  V.  H: '.  5.t:K 
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3.  As  to  the  value  of  the  jewel  fcveral  of  the  trade  were  ex- 
amined to  prove  what  a  jewel  of  the  fineft  water  that  would  fit 
the  focket  would  be  wordi ;  and  tlie  Chief  Juftice  direded  the 
Jury,  that  unlefs  the  defendant  did  produce  the  jewels  and  (hew 
It  not  to  be  of  the  fineft  water,  they  (hould  prefume  the  ftrongeft 
againft  him,  and  make  the  value  of  the  beft  jewels  the  meaAire 
of  their  damages :  which  they  accordingly  did. 

Towers  vtrj.  Sir  John  O(bome*  [  ^©6  1 

At  Guildhall  coram  Pratt  C»  J. 

THE  defendant  befpoke  a  chariot,  and  when  it  was  made  Executory  con-'-^^^^^ 
refufed  to  take  it ;  and  in  an  aaion  for  the  value,  it  was  '^^^l^^,^'^^'^'' '^^^' 
obje£^ed,  that  they  (hould  prove  fomething  given  in  earned,  or  a  ftatute  of 
note  in  writing,  fince  there  was  no  delivery  of  any  part  of  the  Fnudi. 
goods.     But  the  Chief  Juftice  ruled  this  not  to  be  a  cafe  within 
the  ftatute  of  frauds,  which  relates  only  to  contrails  for  the  a£lual 
fale  of  goods,  where  the  buyer  is  immediately  anfwerable,  with- 
out time  given  him  by  fpecial  agreement,  and  the  feller  is  to  de« 
liver  the  goods  immediately  (i)« 

(i)  Simon  y,  Meti'vitTt  t  Black,  Aidrtws,  I  Burr.  sioi.  Alex^ 
599.  3  Burr,  xgzi*  Bull.  L.  ander  y.  Comhtr^  l  H.  Black,  20. 
H.  P.  %%o.   S.  Q.      Clayton  V. 


Dennifon  vcrf.  Spurling. 
In  Middlefex  coram  Pratt  C.  J. 

IN  an  a£lion  by  an  infant,  I  called  the  wife  of  xhtprochein  amy^  wife  of  fnehim 
and  the  Chief  Juftice  allowed  her  to  be  a  good  witnefs.    But  «y»  •  witueft,  * 
the  next  day  in  C.  B.  between 

Clutterbuck  and  Lord  Huntingtower. 

I  Called  the  defendant's  guardian  upon  fccord^  and  Chief  Juftice  OuaidUa  m  rc« 
King  would  not  allow  him  ( i  )•    So  note  an  authority  on  both  *^  "^• 
fides  of  the  queftion. 


(i)  ndi  Hofiins  r.  NuJe  ei  al\  pog.  1026.    GM.  Lmo  of  E^id. 
3  ed.  123.3.  P. 
Vol.  I.  N  n 
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Hazard  verf.  Trcadwdl.    Ibid 

^'^^^^^  h^         TP  ^  ^  defendant,  who  was  a  conCdcrable  dealer  in  iron, 

r^for  gao^^     A     ^"^^  known  to  the  plaintiff  as  fuch,  though  they  had  never 

delivered  to  the  dealt  together  before,  fcnt  a  waterman  to  the  plaintiff  for  iron  on 

icnrant  on  tnift,  tTuft,  and  paid  for  it  afterwards.     He  fent  the  fame  waterman  a 

n»y  truft  bim    iecond  time  with  ready  money,  who  received  the  goods,  but  did 

•ftcr.  not  pay  for  them ;  and  the  Chief  Juftice  ruled  the  fending  him 

upon  truft  the  iirft  time  and  paying  for  the  goods,  was  giving 

him  creditj  fo  as  to  charge  the  defendant  upon  the  fecond  coa« 

traa. 

r  PQ^  .]  Snow  vtff.  Como.     Ibid, 

wbcre  die         ^HT^  HERE  was  a  demurrer  to  one  count,  and  an  iffue  on  the 


T 


plaindflT  is  Doa'*  J^  Other,  and  the  ventre  was  awarded,  as  well  to  try  the  ilTue 
contingent d*^'  as  to  affefs  Contingent  damages  upon  the  demurrer.  The  plaintiff 
mages  on  the  was  nonfuit  upon  the  iffue,  and  the  Chief  Juftice  would  not  go  on 
^^"birSreffed!  ^^  ^^^'^  '^^  damages,  faying  he  had  no  power  fo  to  do,  the  plain- 
tiff being  out  of  court  ( i  )• 

( 1 )  FiJe  BmU.  L.  N.  p.  2Q.  and  Chapman  v.  Bau/e^  fcji.  1 14Q. 

Brownfon  verf.  Avery.     Ibid« 

Oiiginal  debtor  jf  SeUs  goods  to  J?,  and  afterwards  C.  defires  D.  to  pay  J, 
takea  as  a  fer-  -^«  and  promifes  to  repay  him  ;  Z>.  pays  ut.  and  afterwards  £. 
^*°*  ei«"b**^  allows  the  money  to  D.  on  account  5  and  in  an  action  againft  C 
•^  •  I  called  B.  to  prove  the  account,  (it  amounting  to  payment).  And 

it  was  obje£ied,  that  the  contra^  being  originally  only  between 
jf.  and  B.  B.  was  ftill  liable  to  J.  and  was  therefore  fweanng  to 
difchargehimfelf ;  but  the  Chief  Juftice  faid  he  would  allow  him 
to  be  a  witnefs  to  prove  the  payment  as  a  fervant  to  C  ( i  }• 


(1)  Fide  JibbaU  v.  Tregottt   1 1   Mod,  a6l.     Martin  v.  Ihirel,  fffit 
647. 

Shuttleworth  verf.  Bravo.     Ibid. 

BY  the  bankruptcy  z&  it  is  provided,  that  if  the  bankrupt  has 
within  one  year  before  loft  5  /.   in  one  day  at  gaming,  he 

hi:ni  gdUM^cr.  (hall  uothavc  his  certificate!  nor  the  ufual  allowance  :  and  upon 
/'I'i.  650.  s,  c,  * 

w;^,  an 


Creditor  of 
bjnicrupt   no 
vri:.icl>  :o  nrrvc 
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«n  iffuc  oiit  of  Chancery  to  try  the  point  of  gaming,  a  creditor  of 
the  bankrupt  was  called,  to  prove  tfie  gaming :  but  the  Chief 
Juftice  would  not  allow  him  to  be  a  witnefs,  becaufe  he  would ' 
be  intitled  to  a  (hare  out  of  the  ufual  allowance  to  the  bankrupt, 
which  if  he  has  not  by  having  forfeited  it  on  account  of  gamingj 
the  dividend  to  the  creditors  will  be  the  larger^ 

Johnfon  ver/l  WoUycr; 
jft  Guildhall  coram  tratt  G  Ji 

REI^LEVIN  in  London^  defendant  appears  ilpoti  znihngatd^  whereiutt^ 
plaintiflF  declares  for  taking  guns  in  quodam  loco  vocaf  the  F*!^l^'***® 
Minories  in  London  \  defendant  pleaded  non  cepit  tnodo  et  forma* 
At  the  trial  the  plaintiff  proved  the  taking  at  Rotherhitbe  in  Surrey  \ 
upon  which  it  was  objeded,  that  the  pl&intiff  had  not  proved  his 
iflue,  for  the  place  is  material^  and  therefore  part  of  the  iflue  un«     [  508  ] 
der  the  modo  et  forma.     The  coiinfel  for  the'  plaintitf'  admitted^ 
that  it  was  traverfable ;  but  innfted  that  by  not  traveriing  it  par* 
ticulnrly,  the  place  was  admitted,   and  could  not  be  inGfted  on» 
apon  non  cepit.    But  the  Chief  Juftice  held,  that  where  the  de- 
fendant avows  at  a  different  place,  in  order  to  have  3  return,  he  ySdt  S«lk  fu 
muft  traverfe  the  place  in  the  count,  becaufe  his  avowry  is  in-  94- 
confiftent  with  it ;  but  where  he  does  not  infift  upon  a  return,  he 
may  plead  non  cepit,  and  prove  the  taking  to  be  at  another  place, 
for  It  is  material  ( 1 }.     Whereupon  the  plaintiff  was  nonfuit. 


(1)  Hiie^Rylry  v.  Parkhurff,  it  does  not  appear  here,  as  it  did 
i  iyiy,  219  and  Walton  s.  Kerfop^  in  (hefe  cafes,  that  the  goods  ever 
2  H^ilf.  354.  in  whkh  laft  thf  pre-  were  in  the  place  ih  which  the  de- 
feat cafe  is  confidercd  by  ini/not^  claratioa  alledges  them  t#  hate 
C.J.  only  zs  SL  nififrius  Holt,  But  been. 

Manwaring  tvy/I  Harrifon*     Ibid« 

T  T  PON  the   17th  of  September  (being  Saturday)  about  two  within  whit 
\mJ    o'clock  in  the  afternoon,  Harrifon  gave  to  Manwaring  in  timeagoW- 
paymcnt   a  note  for  100/.  hy  Mitford  znd  Afertins  goldfmiths,  jJIliVbedcl* 
dated  5th  of  Sfpfemher,  payable  to  Harrifon  or  order.     The  fame 
afternoon  Manwaring  pays  away  the  note  to  J*  S.  Mitford  and 
Merlins  paid  all  Saturday  nnd  Monday,  and  on  Tuefday  morning 
as  foon  as  the  fliop  was  open,  and  before  any  money  paid,  */.  S. 
c^me  and   demanded  the  money,  but  Mitford  Vind  Mertinj  ftopt 
payment  j  Maiiw.tring  paid  bick  the  money  to  J.S.  and  demanded 
it  again  of  Harrifn :  who  refudng  to  pay  it,  an  ad^ion  was  brought. 
And  on  non  ajpimjftt  th(i  Chief  i'ldice  told  the  jury,  that  giving 
Vol.  !•  •  N  n  a  the 
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the  note  is  not  immediately  payment,  unlefs  the  receiTer  doei 
fomething  to  make  It  fo  by  negle£ling  to  receive  it  in  a  reafonablc 
time,  by  which  he  gives  credit  to  the  maker  of  the  note.  He  left 
it  to  them  whether  there  had  been  any  neglect,  and  obferved  that 
the  note  was  payable  to  Harrifon  who  had  kept  it  eleven  days,  and 
probably  would  not  have  demanded  it  fooner  than  Manwaring  did, 
it  appearing  the  goKlfmiths  were  in  full  credit  all  the  while.  The 
jury  defired  tliey  might  find  it  fpeciaUy,  and  leave  it  to  the  coart 
whether  there  was  a  reafonable  time :  but  the  Chief  Jufiice  told 
them  they  were  judges  of  that:  whereupon  they  found  ^roJ!;^. 
and  declared  it  as  their  opinion,  that  a  perfon  who  did  not  demand 
a  goldfmith's  note  in  two  days,  took  the  credit  on  lumfelf  (i)* 


(l)  -^/r/tf  415,416.     PoJI.'jC'j.  1175. 1x48* 


[  S©9  ] 


>^  ^  4r«^  Where  a  judg- 
meiit  is  vacated 
l«r  irref  ularitjf 
the  pJainti/f  it 
not  jufti(icd,aa 
he  is  where  it  is 
leverfed  farcr- 
for(i). 
Ann.  71.S.C. 


iSid.  125. 
J  Lev.  95. 
izMod.  179. 
T.  Jones  215. 


Philips  verf.  Biron  et  al^ 
Paf.  7  Gro.  rot.  249. 


TRESPASS  and  falfe  imprifonment  againft  two,  who  botk 
plead  jointly,  that  there  was  a  judgment  agabft  theplain* 
tiff  at  the  fuit  of  Birotif  which  was  afterwards  fet  aiide  by  the 
court,  but  that  before  it  was  fet  afide  a  capias  ad faiisfadendunk 
w»s  profecuted  by  the  then  plaintiff,  under  which  he  and  the 
other  defendant,  who  was  the  officer,  juftify  the  imprifonment. 
And  on  demurrer  Wearg  objefled,  that  though  an  erroneous 
judgment  is  a  juRification,  yet  an  irregular  one  is  not^  for  that  is 
sr  matter  in  the  privity,  of  the  plaintiff  or  his  attorney.  Raym.  73. 
The  officer  indeed  if  he  had  jufliiied  feparatelyt  might  have  made 
a  better  cafe  than  the  plaintiff;  but  having  joined*  with  him  he 
muft  take  the  fame  fate. 

Ei  per  a/n,tMf  It  Is  a  reafonable  difference  in  the  firft  point,  alid 
like  the  cafe  of  avoiding  a£ts  done  b/  an  adminidrator,  where  the 
adminidration  is  revoked,  and  not  xeverfed ;  in  the  cafe  of  error 
it  is  no  fault  of  the  party,  but  of  the  court,  and  therefore  binds 
till  rcverfed.  But  as  to  the  other  point  Eyre  J.  difiered,  for  he 
tliought  the  court  might  upon  thefe  pleadings  feparatethe  officer, 
llnce  it  appears  he  is  juilified  in  what  he  has  done. 

Ctteri  contra^  That  he  had  waived  the  benefit  by  joining 
with  the  other  9  and  now  the  only  queftion  before  the  court  is, 
V  licther  the  whole  plea  taking  it  altogether,  be  good  or  not.  The 
ticfpafs  is-  laid  as  joint,  and  the  defendants  juftify  it  in  the  fame 


(0  In  FerJtm  v.  Prober,  2  /A7^.  385. 


pMf/MS  V.  Uoydy  2  Black.  845. 
manner ; 
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manner ;  Kow  then  can  the  court  fever  it  and  fay  that  one  la 
guilty  and  the  other  is  not»  when  both  put  themfelves  upon  the 
fame  terms? 

Adjoumattir\  and  this  term,  it  coming  into  the  paper  again.  Where  the  o«v.>i^. //£.-/ 
the  court  were  of  opinion,  {Eyre  J.  h^fiante)  that  the  officer  had  ^J^^  ^^^ 
forfeited  his  defence,  by  joining  in  the  fame  plea  with  the  de-  §n  whom  the* 
fendant,  who  was  plaintiff  in  the  iirft  caufe,  and  cited  i  Sounds  warrant  ii  no 
28.     a0^.a7..ndgaTcjudgmcnt/n,j««'.(i).  SS^'b.^ 

_  aefitofit. 

(l)  Fide  foft,  99).     Smith  T*  Dr.  Boucbier^  MUdkt^n  v.  Prkij  f^. 
I184.  S.  P. 

Hammond  «r/.  Stewart  ^  ^,^  3 

TH  E  defendant  fummoned  one  Turner  a  witnefs  to  attend  Attichment 
the  trial  of  the  caufe^  who  on  fervxce  of  ^  fuipitna  faid  V^^^^k^^jAm 
he  would  not  attend,  but  run  the  hazard  of  forfeiting  the  loo  /.  ]SSidiii|*«*i 
penalty :  and  on  affidavit  of  this  Ketelhy  moved  for  an  attachment^  fukpmna. 
that  they  might  not  be  put  to  bring  their  a£Hon  upon  the  ftatute« 
faying  tnej  do  it  every  day  in  Chancery*  even  for  not  attending 
a  mafter  upon  his  fummons.     And  in  the  principal  cafe  the 
court  made  a  rule  to  fliew caufe  (i). 


And  this  term  the  rule  for  an  attachment  nj^againft  the  wit*  Whaci 
ncfs  was  difcharged,  it  appearing  that  the  fuhptma  was  not  ferved  J* hive  ofarial 
till  two  in  the  afternoon  in  the  city,  to  attend  the  fittings  that  day  to  which  he  U 
in  Middle/ex^  which  the  court  faid  was  too  fliort  notice,  and  that  ^u^mX 
witnefies  ought  to  have  a  reafonable  time  to  put  their  own  af- 
fairs in  fuch  order,  that  their  attendance  upon  the  court  may  be 
as  little  prejudice  to  themfshresas  poffible. 

•  I  ■■  ■     ■    I  ■■  ■  ■    I       ■         I  ■  ■         ■■■■ f 

(l)  So  WyatY.  Winknmrtb^  fofi.  8lO^    Pearfim  V.  lies,  Dwg.  535. 
CiafnuM  V.  PosMtotty  fefi*  1 150. 


Nnj 
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8  Georgii  Regis.       In  B.  R. 


Sir  John  Pratt,  Knt.  Lord  Chief  Jufiicc. 

Sir  Littleton  Powys,  Knt.  ^ 

Sir  Robert  Eyre,  Knt.  \jHfiiccs. 

Sir  John  Fortefcue  Aland,  Knt.     ^ 

Sir  Robert  Raymond,  Knt.  Attorney  GeneraL 

Sir  Philip  Yorke,  Knt.  Solicitor  GeneraL 


Glyn  verf.  Tatcs. 

Iftheprincjpil  T^  ^  E  plaintifF  rccovcfcd  judgment  againft  the  defendant^ 
^ies  between  the  X  and  took  out  a  capios  ad  fatisfactetidum^  and  had  a  fwn  eft 
return  of  che^tf.  inventus  returned  and  filed :  then  he  took  out  fcire  facias  againft 
condT^i.  ^.*^the  ^^  ''**'»  ^^^  before  the  return  of  the  kcond  fcire  facias  the  prin- 
bail  are  liable,  cipal  died,  upon  which  the  queftion  aroCef,  v^hether  the  bail 
8Mod.3z.s.C.  (hould  be  relieved  in  this  cafe,  within  thercalbn  of  that  praflicc 

which  indulges  them  to  furrender  the  principal  any  time  before  the 

return  of  the  kcond  fcire  facias  (i). 

And  after  argument  and  fearch  of  precedents  it  was  ruled,  that 
the  bail  (hould  not  be  relieved,  they  having  taken  the  time  after 
fuing  out  the  capias  adfatisfaciendum  at  their  own  peril,  and  after 


( I )  Williams  v.  Faugban^  Moor  Tymperlejf   v.    Colman,    Cro,    Car, 

775.      Cro.   Car.  97,      Cal/e  y^  165.  acc.     FiU^s:9od  y n  PoppierorU ^ 

Dingley,  W.  Jfmes  138.     Tinkerlye  a  JFilf  67.     Cmc.pof,  717.  S.  P. 
V.  Booth,  I  RolL  Abt\  336.  pL  1. 

that 
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that  they  could  not  difchargc  themfelves  but  hj  an  a£hial  fiir«    • 
render. 

Atkinfon  verf.  Coatfworth. 

UPON  error  out  of  the  county  palatine  of  Durham  in  an  Iidmhtrafia» 
aftion  of  covenant  brought  by  the  executor  of  the  leffee  '{^^^fy^^^^ 
againft  his  ai&gnee,  wherein  the  breach  was  afligned  in  non*pay-  by  both, 
ment  of  rent  to  the  original  leflbr ;  Booth  obje£led,  that  it  did  not  3  !>«»▼•  Abr. 
appear,  the  firft  leffee  everfealed  the  leafe:  and  if  he  did  not,  gMiZVi's.C- 
then  there  was  no  obligation  upon  him  to  pay  the  rent,  and  con-  more  fiU^ 
lequently  no  aAion  could  be  maintained  upon  this  covenant^ 
which  is  only  to  pay  the  fame  rent  to  the  firft  leffor,  as  was  pay- 
able by  the  firft  leflee  before  the  affignment.    To  which  it  was 
anfwered  and  refolved  by  the  court,  that  the  firft  deed  being  fet 
out  as  indentura  foBa  inter  the  leflbr  and  leffee,  by  which  the 
leflee  convenit  et  agreavit  to  pay  the  rent,  that  was  an  implicit 
averment  of  a  fealing  by  him  ( i)  within  the  reafon  of  the  cafe  of 
Taylor  v.  DMins^  Mich.  7  Geo.  {a)  where  fecit  notam  fuam  was  ^^\  Ante  309. 
held  to  import  a  figning.     Ld.  Raymond  1377. 

2.  That  if  this  was  not  fo,  yet  the  defendant  by  covenanting  a  covenant  to 
to  pay  the  rent  refervcd  by  the  firft  indenture,  was  eftopped  to  pay  rent  rcfcrved 
fay  there  was  no  fuch  deed  as  could  raife  the  rent.     And  there-  gj^j^jj^'*'""' 
fore  the  judgment  given  below  for  the  plaintiff  was  affirmed.  cove^nantpr  from 

faying  there  ii 
*'  — _«_^-^— — ^— ^_.^— ^— — .^— — — ^    jiQ  fygjj  inden- 

ture to  raife  the 
(i)  In  Sir  Francis  EngJefield^t    pofi,  609.  the  cafe  of  a  promiffory  ««(»). 
cafe,    4  Lew*   175.      Fivian  v.     note. 

Champien^    %    Ld,    Raym.    1 1 25.  (2)    Sttmid    v.     Jf^tttisy    Poph. 

Aldworth  v.   Hutchinfom,   1  Lufw.      1 1 4.       Ow.    IIO.    S.   C.     S,  P. 
333.  S.  P.     Moore  v.  Jones,  poft.     I  Roll,  Abr*  872. 
814.   and  fee  EUiot  v.   Cowper, 

Dominus  Rex  verf.  Inhabitantes^  de  Rufford. 

piyfJNDAMUS  direfted  to  the  juftlces  of  the  peace  of  the  Mandamut  to 
-^'^  county  of  Nottingham,  reciting,  that  within   the   ville   of  jppoint  ovcr- 
Rufford  there  arc  divers  fubftantial  freeholders  able  to  contribute  J^Jl,^^/*'  . 
to  the  maintenance  of  the  pooif,  and  that  there  arc  no  church-  place, 
wardens  or  overfeers  to  make  a  rate,  and  that  there  are  poor  un-  \^^'  39- 
provided  for,  ideo  it  commands  them  to  appoint  overfeers.  p^jey  9,  \,  c. 

They  return,  that  the  ville  of  Rufford  is  part  of  no  parlfli,  but 
time  out  of  mind  has  been  extraparochial  without  church,  chape]» 
or  parochial  rights,  and  chat  there  never  have  been  any  overfeers 
of  die  poor,  et  ea  de  cauja  they  cannot  appoint. 

N  n  ^  And 
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*  JtWMI 
tOLBMH   Opl« 

Aioa  of  the 
whole  court  de- 
delivered  by 
Lord  Farker  «• 
to  ad  ed. 
(#)  Foley  91, 
Salk.  S<»* 

L  5»3  ] 
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And  there  faavuigbeen  only  an  ^o^i^^r  opinion  of  the  courtindie 
cafe  of  Delting  t.  Brnvcomblodge^  HilL  1 1  utnn.  B.  R.  (a)  that 
overfeers  of  die  poor  might  be  appointed  in  an  extraparochial 
place  ;  the  court  dire£led  an  argument,  that  the  point  might  be 
folemnly  determined* 

And  after  argument  and  confideration  of  all  the  ftatutes  re* 
lating  to  the  poor,  the  court  were  of  opinion,  that  the  powers 
given  by  the  43  Eliz.  to  be  executed  in  pariflies,  were  by  the  13 
bf  14  Cur.  2.  c.'i2*  extended  to  all  townOiips  and  villages,  whe- 
ther parochial  or  extraparochial,  and  confequently  overfeers 
might  be  appointed  in  this  cafe,  for  which  purpofe  a  peremptory 
mandainus  was  awarded  (i)* 


( I )  SkilUngttm  v.  N&rtw,  2  Lev. 
142.  contra.  But  it  oittft  be 
fworn  cither  to  be,  or  be  reputed 


a  wll.  Rex  V.  Juices  •/  Bed- 
ford/hire, Cald.  167,  Rex  V.  Ft' 
terhromgbf  ib.  238. 


•    Mayo  verf»  Archer. 

Saik.  50X.         Y  iq*  trover  for  goods,  on  Not  guilty  pleaded  a  trial  was  had  at 
^rncTwiw"  *  JL  Nifiprius  in  London f  whdre  the  jury  found  this  fpecial  verdid : 

buys  jind  fells 

'^b*p!k'  ^*^  ^  '^^^^  ^"^  jRfrAtfri  Baxter  for  divers  years  before  any  commif- 
8  Mo  .^^'s,  c.  'Jo"  of  bankruptcy  taken  out  againil  him  occupied  a  farm  of  300  A 
I  Ca  B*ak.  per  annuM^  and  during  fuch  occupation  annually  planted  divers 
laws  46. 3d  ed.  ^^^^  of  tlic  farm  with  potatoes,  which  he  fold  for  gain  :  that  he 
likcwife  bought  of  other  perfons  feveral  great  quantities  of  pota- 
toes, with  intention  to  fell  them  for  gain,  which  he  publickly  did 
in  feveral  markets,  and  that  he  hired  warehoufes  to  put  them  in, 
till  he  could  conveniently  fell  them.  That  if  this  makes  him  a 
trader,  he  committed  an  a£t  of  bankruptcy  within  the  intention 
of  the  ftatutes,  and  a  commiflion  iflued,  and  the  plaintiff  was 
made  aflignee.  That  after  the  ad  of  bankruptcy,  and  before 
any  commiflion  ifTued,  the  defendant  recovered  judgment  againfl 
the  faid  Baxter  for  600  L  debt  befides  cofts  of  fuit,  and  took  out 
2l  fieri  factas^  by  virtue  whereof  the  (herifFfeized  the  goods  men- 
tioned in  the  declaration,  which  tbey  find  were  befdre  the  bank-* 
ruptcy  the  goods  of  Baxter.  And  whether  Baxter  was  a  trader 
or  not  within  the  intention  of  the  feveral  ftatutes  againil  bank* 
rupts,  is  the  doubt  of  the  jury,  whereon  they  pray  the  advice  of 
die  court :  etfipro  quer^y  they  aflefs  damages,  and  if  not  a  traders 
they  find  pro  dcjendente. 

Oke/hyreScrjt^ntpro  quer^   The  13  ElizfC.  *].  (which  thefub- 
fequent  fbtute  Jac.  !•  appoints  to  be  largely  expounded)  de- 

fcribes 
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fcribes  a  bankrupt  to  be  one  buying  and  felling  for  gain.  I  admit 
a  farmer  or  an  inn-holder  are  not  within  the  ftatutes,  and  were 
conftrued  to  be  exempt  before  5  Antue  had  made  them  fo.  Cro. 
Car.  549. 

His  being  a  farmer  will  not  fcreen  him,  is  he  deals  as  a  trader 
likewife,  and  therefore  I  fliould  think  fome  farmers  might  be  made 
bankrupts  under  the  notion  of  cheefemongers.  I  remember  a 
a  motion  to  fuperfede  a  commiffion,  where  it  was  he  held  that  a 
gentleman  of  the  bar  who  had  a  colliery  >  and  dealt  in  coals  at  [514} 
Durham  {i\  was  fuch  a  trader  as  might  be  a  bankrupt.  He 
need  not  get  his  whole  living  by  buying  and  felling,  for  the  word 
is  feeking  not  getting^  and  therefore  if  he  fecks  his  living  this  way, 
his  feeking  it  another  way  will  not  alter  the  cafe.  A  dealing  of  this 
fort  gains  him  that  credit,  which  traders  give  one  another,  and 
that  is  the  bed  rule  to  go  by.  i  Fent.  1669  266,  29.  i  Sid. 
411.     I  Lev.  17. 

Artificers  differ  from  thofe  that  buy  and  fell,  and  yet  they  may 
be  bankrupts.     Such  are  fhoemakers,  and  many  others. 

There  can  be  no  doubt  but  fuch  a  dealing  as  this  would  have 
made  him  a  trader,  if  the  farming  had  not  been  found ;  now  if 
that  be  taken  to  have  altered  the  cafe,  every  man  may  take  a 
farm,  in  order  to  avoid  the  ftatutes. 

Branthwayte  Serjeant  contra.  He  might  buy  thefe  potatoes  in 
the  ground,  as  many  gentlemen  do  a  crop  of  turnips,  of  which 
they  fell  the  overplus,  and  yet  were  never  reckoned  to  be  traders. 
The  cafe  in  i  Roll.  520.  fays,  that  the  buying  and  felling  in  or- 
der to  promote  a  bufinefs  which  does  not  make  a  trader,  will  not 
caufe  a  man  to  be  a  bankrupt.  2  Jones  156*       > 

Chief  Juftice.  I  think  the  queftion  will  turn  on  the  manner  of 
finding,  for  there  can  be  no  doubt  but  on  one  hand  a  farmer  can- 
not be  a  bankrupt,  and  on  the  other,  that  a  dealer  in  potatoes 
may,  if  fuch  a  dealing  be  found  as  will  (hew  it  to  be  a  man's 
trade :  It  is  indeed  faid  only,  that  he  bought  divers  great  quanti- 
ties, which  in  an  indi&ment  would  be  ill ;  but  I  am  inclined  to 
think  it  will  be  well  enough  here,  where  it  is  only  neceffary  to 
fiiew  that  he  fought  his  living  in  that  manner.     I  (hould  tliink,  if 

(1)  This  cafe  is  loofcly  ftated,  171.     Parker  v.  fFells,  im  C.  B. 

Ifhc  dealt  in  no  other  coals  but  Co.  Bank,    Laws    554..'    1  Term 

thofe  of   his   own   colliery,    he  Rep- ZA*     Newio/gy,  Newton,  Co. 

would  not  be  a  trader  liable  to  a  Bank.  Lavts  76. 


cominli&oo.  Poriy.TurtonyZfni/l 


zHere* 
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a  Hereprijbire  man  bought  apples  to  mix  with  his  own,  and  thed 
fold  the  cyder,  he  would  be  a  traden  As  far  as  circamftances 
can  conclude,  it  appears  this  man  was  a  trader,  for  he  bought 
the  ^oods,  and  kept  markets  and  warehoufes.  P^rv^  JafUce 
accord.  If  a  farmer,  (hould  deal  in  wool  or  hops,  he  will  be  a 
trader,  and  fo  will  2^  inn-keeper  who  fells  corn  in  quantities, 
which  arc  not  confumed  in  his  hcufe. 

\k>  \    xrS  >  ^T'  Jttfticc.  The  vcrdia  muft  fet  out  the  quanddes,  that  wc 

m^j  judge  what  (hare  of  his  living  was  fought  thus* 

Fortt/cue  Juftice  faid  the  quandty  muft  be  mentioned.  That  it 

might  appear  whether  this  or  fanning  was  his  chief  bufinefSs  (a). 

« - 

Aijoumaiut^  And  afterwards  the  plaindflF  mored  on  an  affi- 
davit that  the  quantities  were  proved  at  the  trial,  that  a  venire 
[  5'S  3  facias  de  novo  might  be  awarded.  Sed per  curiam :  Let  the  fpedal 
verdiA  be  amended  in  thatrefpe£):  (3);  and  fo  it  was,  and  ftood 
over  upon  an  uUerius,  And  Mich.  9  Geo*  without  much  argu* 
meut  judgment  was  given  for  the  plaintiff. 


(2)  Bu/call  V.  Hogg^   3  ffllf.  Powj^s  J.  that  the  quandty  is  im. 

146  accords  with  this  opinion  of  materia*  and  that  every  pcrfon 

Ejre" znd   F^rte/cue   J.      Bat    it  is  a  trader  within  the  bankrupt 

feems     fetded     by    Potman     v.  laws  who  buys  to  fell  again  to 

yaughan,  I  Tetm  ^^/.  572.  and  the  pablick  in  general,  intending 

BartLoIomew    .  Sh^rviod,   I   Term  to  get  a  profit  thereby. 
Rr/^,     573.     in     conformity    to         {3)   Fide  Ccgaa  v.   Ehden^   I 

the  opinion   of  the  C.  J.    and  Burr,  jSj, 


Land  vetf.  Harris. 

4  Ann.  c.  16.  ^  I  "  H  E  defendant  gave  a  bond  to  pay  a  fum  of  money  by  in- 
The  aa  for  j|.  ftalments  at  5  /.  perannumy  and  having  failed  at  one  of  the 
th^^iTtirreiiAes  ^^y^>  ^"*^  plaintiff  brought  his  aftion  for  the  penalty.  And  now 
only  on  \  jymcnt  Ff\\':rg  movcd  iipon  the  aft  for  amendment  01  the  law,  that  upon 
ot  ihe  whole  paying  the  5  /,  and  cofts,  proceedings  might  be  ftayed.  Sed p^r 
ptinwi,   .  curiam  :  We  cannot  do  it,  for  it  never  was  the  intent  of  the  ob- 

ligee that  he  would  be  put  to  fo  many  feveral  adions  as  one 
a- year  (1). 

(i)  Br'ufy's  V.  Williamfm^  pcfl.     2.  ih.      3  Burr,  1374.     Contra  et 
814.  Mahxv,  Somnery  JUL  4  Geo.     vide  Bonafous  v.  Ryboit  ih.  1370. 
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Windham  verf.  Wither. 
Idem  verf.  Trull. 

THE  pbintiff brought  two  actions  upon  a  promiflbry  note^  Puake. 
one  againft  the  drawer,  and  another  againft  the  indorfor,  Aj^f'«9-*«<^ 
and  recovered  in  both.     And  now  Wearg  moved,  that  they  hav- 
ing tendered  the  principal  in  one,  and  the  cofts  in  both,  no  exe-    ^j  rVii^i  f  ^$f 
cution  might  be  taken  out  5  which  the  court  ordered  accordingly, 
and  faid  they  would  have  laid  the  plaintiff  by  the  heels,  if  he  had 
taken  out  execution  upon  both. 

Hall  verf.  Stone. 

UPON  executing  the  inquiry,  the  plaintiff  was  furprizcd  Writ  of  inqoJry 
with  a  defence,  and  not  prepared  to  prove  his  whole  de-  ^J^f^  ^^'^ 
mand  ;  and  the  court  fet  it  afide  on  payment  of  coils,  the  damages  fmaii  by  ncglea 
being  too  fmall  ( i ).  of  piamtifl. 


(x)  Vide  Marhham  v.  Midili^     Unfon,    poft.    692-       Hay'jjord  V. 
/(?»,  foJI.  1259.     Chambers  v.  Ro-     Newton,  pofi,  94.0. 

Lawrence  verf  Jacob. 

IN  an   aflion  by   the  fecond  indorfee  of  a  bill  of  exchange  in a£Uon agakft 
againft  the  firft   indorfor,  it  was  held  fufficient  to  fay  the  indorfor,  need 
drawer  had  not  paid  it,  without  (hewing  a  demand  ( i).  mMidondraVer. 

(i)  Vide  qnte  \J^i^     Bromlej  v.  Ftazier,  and  the  note.     Collins  x, 
Butler,  fojl,  1087. 

Jordan  verf  Harper.  f  C16  1 

SI R  Sebajlian  Smith  brought  an cjeftment  againft  feveral  per-  inejcftmentthe 
fons  who  lived  in  cottages  upon  the  waftc  as  paupers^  to  try  plaintiff  has  his 
whether  the  cottages  belonged  to  him  as  lord  of  the  manor.    The  «l«^»<>»  *^.?^y 
parifii  made  defence,  and  the  plaintiff  was  nonfuir,  and  he  paid  dcFer.dant  be 
cofts  to  one  of  the  defendants  who  was  in  his  intereft ;  and  upon  pleafc*. 
motion   the  court  faid,  they  could  not  relieve  the  parifli  or  the 
other  defendants. 
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Connor  ver^  Martm.     In  C.  B* 

Fcdie  covert  'T^  H  K  plaintifF  declared  upon  a  promiflbry  note  made  to  a 
canoot  indorfe  »  J|[  feme  covert^  and  indorfed  by  her  to  him,  and  on  argument 
^^ym\i!t^'^'  judgment  was  given  for  the  defendant,  the  right  being  in  point  of 
Per  DeiwUbiij.  law  veiled  in  the  hulband,  and  the  wife  having  no  power  Co  dif-- 
«.c.  pofcofit(i), 

(I)  S-  P.  fa-  Parker  Q.  J.  ia  Miles  v.  WiUiams,  xo  Itbd.  14& 

Dominus  Rex  verf.  Archiep'  Armagh. 

An  aa  of  Ihr-  TT^  R  R  O  R  of  a  judgment  in  B.  R*  in  Hihemia  in  a  quare  im^ 
liamvm  for  die  J*^  piUt  brought  by  the  crown  for  the  prefentation  to  the  church 
enSowed^reap.  <>i  ^outh^  being  an  advowfon  in  grofs.  The  Attorney  General 
liesaod  vkar-  countsthat  King  QmrUs  the  Second  was  feifed  of  tliis  advowfon 
^i^  th^  in  right  of  his  crx)wn,  and  prefented  one  John  HuJfon^  and  fo 
MtTvaed!^  alleges  fereral  prefentations  by  the  crown,  and  brings  down  the 
s  Mod.  5*  $.  C.  title  to  his  prefcnt  Majefty,  and  Jhews  a  vacancy  by  the  death  of 

Thomas  Cbx,  unde  it  belongs   to  the  King  to  prefent ;  but  the 

bifliop  and  Peter  Jachfon  eum  injufte  impediunt. 

The  bilhop  pleads,  that  long  before  10  Car.  i.  and  ever  Cncc^ 
there  were  within  the  parilh  of  Louth  both  a  re£iory  and  vicarage 
endowed,  and  that  King  William  and  Queen  Mary  being  feifed 
of  the  advowfon  of  the  re£lory  prefented  the  faid  Thomas  Coxp 
who  was  admitted,  inftituted  and  indu£led  ;  and  Narciffus  arch- 
bifliop  oiArmaghy  being  feifed  of  the  advowfon  of  the  vicarage, 
in  the  year  17 12  prefented  the  faid  Peter  Jackfon\  and  Cox  died 
and  Jachfon  furvived,  and  before  any  prefentation  by  the  crown^ 
the  archbifliop,  by  virtue  of  an  acl  of  Parliament  10  Car.  i.  by 
writing  under  his  archiepifcopal  feal,  united  and  confolidatcd  the 
redory  and  vicarage,  prout  ei  bene  Ucuit :  and  fo  concludes  that 
he  claims  nothing  but  as  ordinary,  with  the  proper  averments  to 
bring  the  re£tory  and  vicarage  within  the  defcription  of  the  aA  of 
Farliament. 

I  5^1  ]  The  incumbent  pleads  the  confolidation  in  the  fame  manner^ 
and  tlie  Attorney  General  demurs  to  both  pleas,  and  judgment  ia 
given  below  for  the  King,  and  on  error  in  this  court  the  general 
errors  are  affigned. 

Faznherhy  pro  quereh,  in  errore^  The  only  queftion  below,  and 
wliich  1  fliaU  fpeak  to  is,  whether  eke  crown  {hall  be  bound  by 

thi^ 
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this  ad  of  Parliament  dioiigh  not  fpecially  named :  and  to  prove 
that  the  King  is  bound,  I  need  only  inftance  in  fome  of  the  ex- 
ceptions out  of  the  general  rule  laid  down  in  the  books,  and  (hew 
that  this  cafe  falls  within  them.  Ads  for  the  advancement  of 
religion,  learning,  and  providing  for  the  poor,  are  mentioned  aa 
cafes  where  the  crown  it  bound*  ii  Co.  no,  72,  73.  2  Infl. 
359,  681.    Plow*  248.     5  G?.  14.     I  RolL  Rep.  151. 

This  provifion  is  for  the  advancement  of  learning,  by  making 
it  worth  the  acceptance  of  a  man  able  to  inftru£l  the  people  }  it 
encourages  learningi  when  minifters  have  a  profpe£t  of  being 
rewaided  for  their  pains }  and  the  poor  will  be  the  better  for  it, 
bccaufe  the  parfon  will  be  more  able  to  relieve  them. 

Reeve  contra.  At  the  time  of  the  union  there  was  a  right  in  tlie 
crown  to  prcfent  on  the  vacancy^  and  the  intention  of  the  ftatute 
iMras,  that  the  union  ihould  be  made  when  both  the  redory  and 
vicarage  were  full,  that  fo  both  patrons  might  have  an  equal 
chance  ;  for  after  the  claufe  which  enables  the  archbifhop  to  con« 
folidate,  the  zSt  provides,  tliat  during  the  lives  of  the  two  in- 
cumbcnts  they  fliall  enjoy  the  reftory  and  vicarage  diftinfily,  and 
upon  the  death  of  either,  then  the  two  rights  ihall  furvive  to  the 
other,  and  the  patron  of  him  that  died  firft  (hall  have  the  firft  pre- 
ientation:  nodire£lionisgivenfor  fettling  the  right,  where  the 
union  is  made  during  the  vacancy  of  one  *,  which  fliews  that  the 
intention  of  the  Parliament  was  to  have  the  union  made  when 
both  the  incumbents  were  living:  but  now  by  this  contrivance 
the  archbifhop  is  fure  in  all  events  of  having  the  firft  prefenutioa 
to  the  united  benefices.  , 

C.  J.  At  common  law  two  churches  could  not  be  united  with- 
out confent  of  both  the  patrons,  but  now  this  z&  of  Parliament 
giving  the  archbifhop  a  right  tocontroul  the  title  of  the  patrons, 
we  muft  conibue  it  ftriftly,  thatfo  the  a£t  may  do  as  little  wrong 
as  pofEble :  and  therefore  if  upon  confidering  every  part  of  the 
siSt  it  appears  to  be  the  intention  of  the  Parliament  that  the  union 
ihould  be  made  when  both  the  re^ory  and  vicarage  were  full;  as 
this  conftruAion  works  the  leaft  injuftice,  we  (hall  certainly 
follow  it  if  pof&ble. 


The  claufe  runs  thus :  ^  And  whereas  in  divers  places  of  thi« 
^  kingdom  of  Ireland  there  are  within  one  parifh  both  a  parfon 
^  and  vicar  endow*ed,  and  in  fome  pariihes  more :  be  it  enabled, 
*^  that  in  every  fuch  cafe  it  (hall  and  may  be  lawful  to  and  for  the 
^  bi(hop  of  that  diocefe  and  metropolitan  of  that  province  within 
'<  which  the  faid  parifhes  are  fituate,  by  their  writing  under  their 
^  archiepifcopal  and  epifcopal  fcak,  at  any  time  or  times  here*' 

«  after. 


[5iO 


5aa  Eaftcf  Term  8  Geo* 

church,  fince  he  can  never  fay  that  church  has  been  full  of  his 
incumbenC;  as  the  archbiiliop  may. 

C.  J.  Though  the  words  of  the  aft  are  general  enough  to  take 
in  this  particular  cafe ;  /et  if  it  appears  no^  to  be  within  the  intent 
and  reafon  of  the  ftatute,  we  tnuit  conitrue  it  to  be  excluded. 
The  plain  intent  was,  tliat  ilic  union  fhould  be  upon  the  moft 
equal  terms,  and  the  lead  prejudxlal  to  either  party  in  favour  of 
the  other.  At  the  time  of  the  union  tlie  crown  had  a  right  to 
prefent,  and  this  is  to  be  taken  away  without  any  equivalent,  by 
a  conilruction  tliat  is  to  let  in  iniquum^  and  by  a  contriTance  that 
ougfit  not  to  be  favoured.  Befides  the  apparent  injury  of  de« 
priving  the  crown  of  the  prefent  turn;  it  is  confiderable,  that  the 
a&  not  having  fettled  the  terms  of  prefcnting  for  the  future,  but 
only  where  botli  are  full  at  the  time  of  the  union,  it  muft  necef- 
{arily  create  great  diihculties  in  adjufting  the  right  upon  an  union 
made  \^  hilft  one  church  is  vacant.  I  think  this  is  a  cafe  tl;at  de- 
ferred no  farther  confideration,  and  the  judgment  muft  be  afiirrocd. 
To  which  Powys  ].  agreed.  Et  per  Eyre  J.  It  is  plain  the  pre- 
rogative right  is  invaded  by  the  archbilhop,  who  makes  himfelf 
judge  in  his  own  cafe.  Forte/cue  J.  accord'.  And  the  judgment 
wasaffirmed» 


Curwen  verf.  Fletcher. 

Mattenof  re-  T^  £  BT  Upon  a  bond :  the  defendant  pleads  in  abatement, 

m  of  ^ilofy  XJ  ^^  ^^  ^^  ^^^  tendered  to  the  plaintifFby  virtue  of  the 

if  of  another  ftatute  I  Geo*  as  a  fufpe£led  perfon,  and  upon  hisrefufal  to  take 

2?2?'^^  them  the  fame  was  certified  to  the  quarter-feiBons  and  there  record* 

^iIh  43^4  cd»/nm/,  Uc.  and  afterwards  the  fame  was  certified  into  J5.  R. 

s.  c.  bat  no  by  the  clerk  of  the  peace,  as  the  ftatute  ctireAs,  whereby  the  plain- 

^•^•^  tiff  became  a  papift  recufant  convidl}  unde  the  defendant  prays 

[  5^'  3  quod  loquela  remanedl/tne  die^  fsfc.     And  the  plaintiff  demurs* 

Wearg  pro  quer.  This  being  a  dilatory,  the  record  of  ieflions 

ought  to  have  been  plezdcd  fuhpegeJgUlL     i  Ir^.  128.  i.  Ltaw. 

l^f  I  loo.  3  Lev.  334.  Mick.  5  Geo.  in  C.  B.  Cotepwortb  and 
t^)  *  ?"rt^*''  ^ioT'  (^)f  this  exception  was  taken  and  allowed ;  for  if  mJ  tiel 
«out  gave  no  tccori  wcTC  replied,  there  muft  be  no  day  given.  Bro.  Record 
opinion  upon  36.  And  though  die  clerk  of  the  peace  has  certified  it  hither, 
tkU  foinu       y^^  j^^  jg  jj^l  condufive,  but  traverfabk.     41  JB.  3.  26.     JBrt. 

Trmverfe  if  Office  2.    For  he  does  not  do  it  as  a  Judge,  but  as  a 

minifteri3l  officer* 

2.  The  ftatute  i  Geo.  which  creates  this  difability,  has  a  pn>« 
vifo  to  exempt  perfons  who  before  fuch  tender  have  taken  the 
oaths,  and  tlicrefore  it  ought  to  have  been  averred  that  be  had 

ROt 
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not  taken  tliem.  On  the  ftatute  5  Elia.  c.  4.  it  was  always  ufual 
to  airer,  the  party  did  not  exercife  the  trade  at  the  time  of  making 
the  ftatute.  i  Fent.  148.  I  Sid.  303.  Now  indeed  that  is  dif- 
continued,  by  reafonof  a  moral  impoflibtlity^  of  which  there  is 
none  in  our  cafe.  It  will  be  faid,  that  this  coming  in  by  way  of 
provif o,  ought  to  be  (hewn  on  the  other  fide  ;  but  that  rule  does 
not  hold  place,  where  the  matter  is  the  very  git  of  the  whole* 
I  Leon*  18. 

3.  .There  is  another  provifo,  to  reftorc  the  party  on  confor* 
tnity  i  fo  that  the  difability  being  only  temporary,  the  defendant 
ought  not  to  pray  that  the  loquela  may  be  put  without  day«  i  In/t* 
128.^.  5  Ci)»  5Pr0/(9/8  cafe.  Lutw.  17,  i8.  And  it  has  been 
held,  that  an  ill  prayer  of  judgment  vitiates  the  whole  plea* 
5  Mod.  145.     Sa/i.  297* 

Bootte  contra.  The  record  of  feflions  alone  does  not  create 
the  difability,  but  only  that  of  this  court,  which  is  the  fum  of 
all :  and  records  of  the  fame  court  need  not  be  plcTtdcd  fubpedi 
Jtgilli*  Lutw.  40.  2«  This  coming  in  by  provifo  ought  to  be 
(hewn  by  them  in  their  difcharge.  i  Fent,  134.  i  Lev.  26. 
3.  The  ^r.  at  the  end  implies  every  thing  proper  to  make  it  a 
right  prayer  of  judgment.  At  lead  this  (hould  have  been  (hewn 
for  caufe  of  demurrer,  'j  Lev.  66.  Lev.  Ent.  11.  Thorn/.  191* 
Brownl.  Red.  461,  466.  2  Mod.  Ent.  6.  i//^.  362*  Litt.  $ 
691.     2  Lev.  19.     34  H.  6.  I9  2f  a4« 

Wearg.  It  ftill  continues  a  record  of  feflions,  and  the  clerk  of 
the  peace  only  tranfmits  an  account,  that  there  is  fuch  a  record* 

Et  per  curiam 9  The  difability  being  only  temporary,  this  plea  f  f^2  1 
is  in  the  nature  of  a  dilatory,  and  theiefore  (hould  be  pleaded 
///*  pede/igilU.  And  it  is  confiderable,  whether  this  certificate  bo 
any  record  of  this  court.  This  does  not  feem  ta  be  within  the 
general  rule  of  provifo's,  becaufe  the  enforcing  people  to  take  the 
oaths  being  the  aim  and  defign  of  the  ftatute,  it  is  much  ftronger 
than  the  common  cafe  of  a  provifo* 

Adjournatur\  and  this  term  it  was  atgued  hj  Fazakertey  pro  wJi^rematttrcf 
querente.  This  plea  of  a  difability  cannot  be  pleaded  after  a  gene-  '«cor<l  muft  be 
ral  imparlance.  iMod.  14.  TcL  112.   i  Vent.  76,  135.   Neither  j^*;^;^>^^ 
can  privilege.     3   Lev..  343.  Trin.  g*Ann,  in  C.   B.  Kelfeyy. 
Sedgewicke.     Ncr  to  the  jurifdi£tion.     l  Lev,  89*     X  Inji.  128* 

2.  It  (hould  be  with  a  profert  in  curia  fub  pedejigillii  whereas 
it  is  only  with  a  prout  pate t  per  recordum  rentanens  in  this  court* 
Bro.  Record  26*  Co.  Lit.  12% •  Lutw.  17,  18.  ^  Lev.  334* 
Lutw.  1 100.     Lit.  J  201-  Mich.  5  Geo.  in  C.  B\  Moor  v.  Coat/" 

Vol.  I*  O  o  worth, 
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n»9rth^  this  exception  was  ^aken  and  allowed  on  demuTftf.  The 
matter  of  the  con vi&ion  is  traverfable,  and  ihould  thtrefore  be  al* 
leged,  otherwifc  you  give  the  clerk  of  the  peace  a  very  great  power 
to  bindperfons  by  his  certificate,  i  Leon.  205.  Mo.  541.  //. 
714. 

He  mentioned  the  two  other  exceptions,  for  wantof  aywoi^. 
and  that  of  the  provifo,  and  cited  the  fame  cafes. 

Reeve  contra*  The  rule  laid  down  as  to  imparlances  is  gene- 
rally right,  but  the  reafon  of  it  does  not  extend  to  this  cafe  \  for 
where  you  are  to  give  the  plaintiff*  a  better  writ,  you  muft  do  it 
in  the  firft  inftance,  that  he  may  receive  as  little  delay  as  poffible ; 
bttt  here  we  fay  the  plaintififis  intitled  to  no  writ  at  all. 

2.  The  conviflion  is  a  record  of  this  court,  and  fo  need  not 
be  pleadedyc/^  pede  Jigillt  ( i ) ,  and  this  differs  fit>m  the  cafe  of  an 
oudawry,  where  die  record  is  that  \trhich  creates  the  dlfatnlity, 
whereas  here  the  record  is  only  the  evidence  of  it.  It  b  a  matter 
of  fa£l,  whether  he  negle&ed  to  take  the  oaths,  and  as  fuch  it 
might  have  been  traverfed ;  and  it  is  like  the  plea  of  outer  oGwn 
pendent  in  another  court,  which  is  never  pleaded yi/^  peit  JigUli^ 
becaufe  it  involves  a  matter  of  fa£i,  whether  bodi  aie  for  the 
fame  caufe  of  a£lion. 

It  will  be  very  well  without  a  quoufque^  and  there  are  many 

precedents  fo  in  the  cafe  of  an  excommunicadon  pleaded,     i  Infi. 

1^^  t  5*3  3     '27i   ia8.     Raft.  320,  333,  334.     Lev.  Ent.  il.     Tbo.  191. 

?^^Pfc»-  ♦' .  It  would  be  well  enough,  if  it  wds  only  petit  Judicium^  becaufe  die 

^  /'t  court  will  give  the  proper  one.     2  Lev.  I9»     i  Lev.  222.     Hil. 

2  jinn.  B.  R.  Wilfon  v.  CrofSf  Error  e  C.  B.m  replevin,  the  de- 

:  s   t  fendant  pleaded  ^r^/  en  auterlieu,  to  which  there  was  a  demurrer 

"  '.>    ',  concluding  in  bar  ^  and  the  court  reje£ted  ail  that  came  under  the 

^Lm,   .  petit  judicium,  faying,  as  that  was  fuificient,  the  other  fhould  not 

_  viiiate  it. 

He  faid  the  provifo  extended  only  to  fuch  as  were  to  take  the 
oadis  upon  account  of  qualifications,  Jbut  upon  looking  into  the 
a£l  of  Parliament,  it  appears  to  be  gj^neral. 


i 


r.Avt 


Curia  advifare  vult.  And  Trin.    1 1  Geo,  refpondes  ovjier  agard^ 
widiout  further  argument  or  debate,  they  faying  it  could  never 


^I\  C  4i  /         ^^  fupported  after  an  imparlance  (2). 


(i)   Vide  Co.  Litt.  \2^.  b.     Z  (2)  Fiek  Effons  qui  tarn  v.  Stc- 

Lutw,  1514..    2  Mod.  267.  Atkj^t    vensy  4  Teim  Rep.  227.  S.  P.  Per 
Vi  Baplei.  Lord  KenjM.  C.  J. 


$H 
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8  (jeofgii  Regis,     tn  B*  R. 
Sir  John  Pritt,  ICnt.  Lor  J  Cbiefjufikc. 


Sir  Littleton  Powys,  Knt.  1 

Sir  Robert  Eyre,  Knt.  >yH/^ic^^^ 

Sir  John  Fortefcue  Alandj  Knt.  J 

Sir  Robert  Raymond  Knt.  Attorney  General. 
Sir  Philip  Yorke,  Knt.  Solicitor  General. 


jDommtis    Rex   verf.   Inhabitantes   San£li    Petri   in   Civit* 

Oxon.* 

JkjfART  Norrif  having  intruded  hcrfclf  into  the  parifli  of  S/.  ^l^^^^^ 
dKl  pff^^  1^2!^  by  an  order  of  two  Juftices  removed  to  Fatviey-  vantVn  a*vifit 
Courts  as  the  place  of  her  laft  legal  fcttlement.     Upon  appeal  to  ^nd  ftays  forty 
the  fcffions  they  ftate  the  fad  fpccially,  that  (he  was  hired  for  a  Ji^„\' l^fefd'T'* 
year  into  CAf^-GiwrrA  College  in  Oxon^  being  an  extraparochial  ment. 
place,  where  <he  ferved  part  of  the  time ;  that  during  the  year  her  ^  Mod.  49. 
miftrcfc  went  upona  vifit  (i)  to  FawleyCcurt^  where  (he  ftaid  r^  ph^"39? 
three  months,  and  took  her  fervant  with  her,  and  afterwards  they  p.  103. 
returned  to  CSsrtft-Church  i  and  upon  the    whole,  the   fcffions  ^?^^y  .^'^'^^^  ^^ 
difcharged  the  order  for  fending  her  to  Fawley^CourU  Hemloak,!  SeC 

Cjf.  137* 
■ ' '^ — ' ; pi-  **5-    , 

Tranicribcd 
(1)  All  the  repons  of  this  cafe     Ahotit  Burr,  S.  C.  412.     Sat  it  fromthe^orU 
agree  in  the  material  faft  that  the     is  faid  there  by  Lord  tUnsfieUy  sj"^'  ^^ord  by 
xniiirefs  tvas  wily    a  fojounia-  at    that  neither  5/r/w^<r  nor /Np/ry  lUte  **^"'*Bjf^^s'c. 
Fa^cy  C^t&i^  and  they  arc  con-     the  cafe  accurately^  and  that  the  !^a!aLC. 
firmed  by  the  record  as  trahfcribed     miftrefs  was  as  much  at  home  as 
by  Sir  Jamn  Burrcw,  in  Rtx  v.    Fawity  as  at  Cbrtfi-CbHrcb, 

Oo  2  And 
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And  now  upon  debate  it  was  adjudged  a  fcttlement  in  Fmvlty 
Courts  and  confequently  the  laft  order  was  quaihed,  and  the  order 
of  two  Juftices  fet  up  again. 

^^  ^"*  It  was  not  difputcd,  Cncc  the  cafe  of  Rufford^  but  that  the 

hiring  into  an  extraparochial  place  would  give  a  fettlement. 
The  only  doubt  was  whether  Uie  fettlement  gained  at  Chr'tfi^ 
Church  was  not  fuperfedcd  by  a  fubfequent  fettlement  at  Fanvley^ 
Courts  and  they  were  all  of  opinion,  it  was.  As  to  the  cafe  of  a 
matter  who  goes  upon  a  vifit,  they  ftrongly  inclined  it  would  be 
no  fettlement ;  becaufe  it  muft  have  that  confequence,  that  he 
may  be  fent  away.  But  as  to  the  cafe  of  the  fenrant,  they  all 
held  it  a  fettlement  \  fot  he  comes  there  in  the  capacity  of  a  fcr- 
vant,  and  is  taken  to  be  hired  into  any  parifli  where  he  fervcs  forty 
days  \  and  it  is  not  material  to  him,  whether  the  matter  goes  there 
under  the  capacity  of  gaining  a  fettlement  or  not ;  like  the  cafe 
of  a  fchool-boy,  he  gains  no  fettlement,  but  the  fervant  that 
waits  upon  him  will.  And  the  court  faid,  they  could  not  take 
the  return  to  Chrift^Church  to  have  given  her  a  new  fettlement 
there,  it  not  being  ftated  to  have  had  a  continuance  of  forty 
days  (a). 

(2)  Fide  Rex  v.  £atb  Efififm^  Burr.  S.  C.  774.     j€ton  v.  Alvit^am^ 
utfufia  contra* 

Dominus  Rex  verf.  Inhabitantes  de  Lambeth. 

^,  PM..^>rv  Where  the  par-  rTl  H  E  parfon  lets  his  tithes  to  farm ;  and  the  farmer  agrees 

Se  ura^V&aii  A  ^**  ^^^  ^^"^"^  °^  ^^^  ^*"^»  ^^'  ^"  confidcration  of  his 
main  the  tithes,  paying  fo  much,  he  (hall  retain  the  tithe,  and  gather  in  the 
jet  the  ux  for  whole  crop  without  dividing :  and  which  of  the  two  is  chargc- 
upfltt  the  parfon.  ^^^^  ^^  ^^  poor's  rate  as  occupier  of  the  tithes  was  the  queftion. 
Fort.  318.      '  And  thefeflions  difcharge  the  leflee  of  the  parfoa,  and  tax  the 

ttiliU'i  a  c  ^^"^"'  ^^  ^^  '^^*  ^^  P^  ^^*  '  '^^^  ^^^"  ^^^  ^  quaflied. 
*  The  farmer  of  the  tithes  is />r/ffi/iyjir/V  liable  to  the  poor's  rate,  and 
therefore  unlefs  he  can  throw  that  charge  over  upon  another,  the 
tax  muft  be  made  upon  him«  The  tenant  of  the  land  in  this  cafe 
can  never  be  faid  to  be  the  occupier  of  the  tithes ;  for  he  is  either 
a  perfon  who  buys  the  tithes,  or  elfe  he  is  to  be  taken  as  only  ex- 
cufed  from  paying  any  ;  and  no  body  can  (ay  but  that  though  the 
parfon  thinks  fit  to  excufe  a  pariihioner,  he  will  ftill  remain  in 
point  of  law  tlie  occupier  of  the  tithes.  This  agreement  being 
only  hy  paroif  cannot  enure  as  an  under-leafc  of  a  thing  that  lies 
only  in  grant.  Suppofe  it  was  the  cafe  of  underwoods,  which 
are  fold  (landing,  and  the  vendee  grubbs  them  up ;  can  it  be 
imagined,  that  makes  him  the  occupier ;  or  fuppofe  the  tenant 
fells  tlie  whole  crop  Handing,  will  that  make  him  lefs  the  occu- 
2  pier 
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^icr  of  the  land  ?  If  it  fliould,  itwould  be  impoffiblc  for  the  offi- 
cers of  the  parifli  to  know  whom  to  charge.  We  muft  take  this 
tenant  of  the  land  to  be  like  any  other  buyer  of  the  tithes,  fince  he 
has  no  more  title  to  them  than  any  ftrangcr  whatfotver  ;  and 
when  the  parfon  or  his  farmer  receives  a  fum  of  monry  in  lieu  of 
tithe,  that  is  in  law  a  receipt  of  the  tithe  ;  with  thi?  only  differ- 
ence, that  it  is  not  tithe  in  kind.  In  the  cafe  of  a  u  f.polltion 
(as  this  is)  or  a  moduj^  it  was  never  tho  jjrht  but  that  t]|e  parfon 
was  chargeable  as  occupier  of  the  tithe  •  ihcrcfore  there  being  no 
tobur  to  charge  the  tenant  of  the  land,  clie  order  of  feflions  muft 
be  quaihed  (i). 

(l)  Rex  V.  BartUt,   1 6  Fitter  427.     3  Burn's  Jufiia 6^6.  S.  P. 

Between  the  Pariflies  of  Eaftland  and  Wttfthorfley. 

TH  E  h(k  was  '^.ated  fpecially  on  an  order  of  feflions,  that  Tuminf  the 
a  fervant  was  hired  for  a  year,  and  the  day  before  the  year  fervent  out  gf 
expired  the  mafter  told  him,  that  to  prevent  his  gaining  a  fettle-  e^^^ot*  the'yl^ 
ment  in  that  parifli,  he  fliould  go  away  immediately,  which  the  doth  not  prevent 
fervant  refufed  to  do,  infifting  to  fervc  out  the  year,  whereupon  ^^  fttticmcnu 
the  mafter  turned  him  out  of  doors.     And  the  court  held  this  to  s.  c!  by  the 
be  fuch  a  fraud  in  the  mafter,  as  fliould  not  prevent  the  fettle-  name  of  The 
ment  of  the  fervant  ( i ).  mtt'Sj 

■ and  Eall  Llcn- 

(i)  Rex  V.  lyilf,   ante  j^ty     Seaford  and  CqfiUeburch,  fofi*  lo^a.  ^'^^ 
an4  thp  cafes  there  cited. 


Robinfon  verj.  Davis. 

UPON  affidavit  that  the  original  award  was  loft  by  coming  Pnaic*. 
up  in  the  Briftol  mail,  which  was  robbed  j  Hujfey  moved 
upon  a  copy  of  it,  and  had  a  rule  for  an  attachment  nifi{i). 

-    -        -■ — _— — . —  I.       ■  .fc 

(l)  ride  Rex  y.  Gwjn,  ante  ^Ql, 


Fiflier  verf.  Emtrton. 

THE  plaintiff  got  judgment  on  iht  fcire  facias  againft  bail,  PmAict. 
pending  error  by  the  principal,  and  took  them  in  execu- 
tion ;  and  now  they  moved  to  be  difcfeargcd.  Sedper  curiam  : 
Though  you  might  have  applied,  and  had  die  proceedings  flayed, 
vet  we  will  not  fct  them  afide.  If  an  aftion  of  debt  had  been 
brought  upon  the  judgment,  we  fhould  have  granted  an  imparl- 
ance, if  it  had  been  alkea  5  but  we  never  fet  afide  the  judgment, 
when  it  is  once  figned  s  becaufe  we  take  it,  yott  by  your  not  ap- 
VoL.  I.  •Oos  plying 
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plying  in  time  hzvc  fubautte4  to  meet  thepl2unti/r(i).    FkA 
fion  debet^  foBum  vakt. 

(i)  Humpbreys  v.  Daniil  mcc,  in     |/mi#»  4  Bun.  2454.  and  Bfmodi 
C.  B.  Barms  loz.    Bot  TafcocU  v.    v.  Block,  3  T^rm  i{<p.  are  contra. 


Noketfry/I  Caldecot, 

Warrant «faN     T  T  P  ON  crrof  €  C.  J5.  thc  couft  hcld,  that  if  there  be  a  war- 
torney  of  any      ,|l    ^^^  ^^f  attomcv  of  aHT  tcrm  pendente  ///^,  it  is  enough  to 

term pendtnte  ^^  ,  ,.  '  /  -  .*        ^  /»•       .     #1        1  •?        r 

fuf  is  lufficient.   ^^i^rant  the  proceedmgs,  and  there  is  no  necemty  it  Ihould  be  of 
the  term  in  the  Plactta  (i). 

(1)  Henriques  V.  Dutch  Baft  India  Cimfatff^  pfi.  807.     Btoohj^ 
Mannings  Fiiz.  191.  S.  P. 


[S»7  ] 


Colebrooke  v(rf.  Diggs. 


TH  E  plaintiff*  obtained  judgment  in  B.  R.  of  ^bich  enor 
was  brought  in  the  Exchequer-Chambefi  and  bail  put  in : 
after  affirmance  there,  error  was  brought  returnable  in  Parliao 
SMod,  79.S.C.  incnr ;  and  upon  confideratibn  the  court  held  that  there  muft  be 
^  frefti  bail  (0, 


There  muft  be 
new  ba  I  oa  a 
fec«nd  writ  of 
error. 


(1)  TJfy  V.  Richard/w,  2  U. 
Raym.  840  7  Mod.  120.  Sfli. 
97.  S.  F.  where  in  error  from 
C  B.  jadgment  was  affirmed  in 


B»  R.  and  a  writ  of  error  upon 
that  judgment  was  brought  intg 
Parliament. 


Fry  verf.  Carey. 

frtctdeM4l$:  A  ^  ^^*^^  ^218  brought  in  the  fherifF  of  Londof^s  court  againft 

'  XjL  two  partners,  one  brings  a  iabeas  corpus  and  puts  in  bail 

for  himfdf  only.     And  Strange  moved  for  a  procedendo^  which 

was  granted ;  for  othcrwife  the  plaintiff  will  be  difabled  to  go 

gn  in  either  court. 


Quaker  canoot 

ex^i  bi  ai  tides 
of  th-  ptace 
without  uatk. 


Dominus  Rex  verf.  Green. 

IMO  VED  to  exhibit  articles  of  the  peace  on  behalf  of  £&tf- 
hcth  Collet  a  ^aker,  but  flie  refufing  to  fwear,  the  court 

could  do  nothing  (ij. 


(1)  Hil/cf:  V.  Byron,  3  SaUk. 
248.  Ex  ..nte  Gumbltt'.ny  2  Atk, 
7c,  and  ihc  tafes  there  cited  ac- 
Cdrd.     Sea  \.i^e  Atibej'jn  v.  Ectr^ 


ritt,  Cowp.  388.  See  alioRdtgs 
V.  ^9-uvar^,  oM/e  441.  Rix  r, 
}Fjnch,  po^u  872. 
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Between  the  Parifhes  of  Hobey  and  Eangfbury. 

TW  O  Jufticcs  adjudging  the  fettlcmcnt  of  the  huftand  to  ^^jfjf^  •' 
be  at  Kingjbury^  and  that  he  is  likely  to  become  charge-  tiemeBtfufi- 
able  to  Hobey ^  fend  him,  his  wife,  and  fon  of  one  year  old,  to  dent  to  lead  tht 
Kingjbury:  and  whether    this  was  good  as  to  the  wife   and  ^fe  witfc  iiiB», 
child  was  the  queftion ;  and  held  well  enough,  and  the  order  con- 
firmed. 

Anonymous* 
In  Middlefex  coram  Pratt,  Chief  Jujlice. 

THE  Chief  Juftice  allowed  the  wife's  declaration,  that  fhe  tMantkaof 
agreed  to  pay  4  /-  per  week  for  nurfing  a  child,  was  good  J^^"**"  1'** 
evidence  to  charge  the  hufband  \  this  being  a  matter  ufually  ji^,  haSn^ 
tranfaded  by  the  women  ( i  )• 


(i)  fTilliams  v,  Jibnjin,  ante  504, 


O04 


jat 
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Sir  John  Pratt,  Knt.  Lord  Chief  yu/iice. 

Sir  Litdeton  Powys,  Knt, 

Sir  Robert  Eyre,  Knt.  lynfiices. 

iSiV  John  Fortefcue  Aland,  Knt.^ 

Sir  Robert  Raymond,  KnL  Attorney  GencroL 

Sir  rhilip  Yorke,  Knt.  Solicitor  General. 


Inter  paroch'-  San£^i  Petri  in  Civit*  Oxon*  and  Chipping  \Vh 
comb  in  Com'  Bucks. 

KtR^ftmat  is  T  TPON  a  fpecid  order  offeiSons  it  appeared,  that  the  maf- 
fettied  whcic  |^  t^j  ^f  (h^  OxoH  ftagc  coachcs  hired  a  fervant  for  a  year,  to 
Fort.  3iS.  ft*y  'n  an  inn   in   W^'tccmh  where  the  coach  baited,  and  to  take 

Foley  115.  aao.  care  of  the  horfes :  he  lued  there  for  the  whole  year,  but  in  as 
tpi,  *°^  ****  much  as  the  ma/.cr  lived  all  the  while  in  Oxford^  the  feffions  ad- 
judge the  fettlement  of  the  fervant  to  be  with  him.  Et  ptr  cun- 
am  :  The  order  muft  be  quaflied,  for  the  fettlement  is  gained  by 
the  fervice»  which  was  in  Iflccmb  \  and  it  would  be  hard  to  make 
it  a  fettlement  in  Oxon^  when  the  officers  there  had  no  power  to 
remove  I.im :  the  officers  of  Wicsmh  might  have  removed  him,  if 
they  had  pleafed ;  they  did  not  do  itj  and  therefore  they  mnft 
provide  for  him  (i). 

(1)  Rexy.  UTiUcbafel,  z  B§tt  hy  Onfl  457.  //.  497.  foL    ijS- 
P^i.  794.  S.  P. 


Michaelmas  Term  9  Geo.  525 


Between  the   Parxftics  of  St.   Jphn's  in  the  Town,  and  Am* 
well  in  the  County  of  Hertford. 


B 


T  the  ftatute  ^^  \o  W.  3.  c.   11.  it  is  provided,  that  no  An  entlrateM. 
certificate- man  (hall  gain  afettlcmcnt  in  the  parifh  to  which  «cn««^^'o'  f^ 
he  comes  withfuch  certificate,  unlefs  he  takes  a  ieafe  of  ^o  L  per^'^'^^^ 
aununiy  or  fiiall  execute  fome  annual  office  in  fuels  partjb.     In  this  gWesa  fettle- 
cafe  the  certificate-man   took  a  farm  of  10/.  par  annunij  part  of™"**  in  that 
which  was  in  S/.  John^s^  and  part  in  Amnvelly  but  the  greatefl  lYvcir    *  ^^^ 
part,  together  with  the  houfc,  being  ftated  to  lie  in  the  parifli  thatS.  C.  Cafei  of 
received  liis  certificate,  the  court  held  it  a  fettlcmcnt  there.  f*!''c"J^  ^*"'* 

'  p.  100.  No.  143. 


Sir  George  Ludlam,  Chamberlain  of  London,  verf,  Lopez. 


p.  1 10.  No.  148. 
Foley  129.  S.C 
But  no  deur- 
mmation. 


BY  the  flatute  6  Ann.  c.  16.  intitkd  **  An  a£l  for  repealing  The  ad  of  gnc« 
"  an  ad  for  the  well  garbling  of  fpices,  and  for  granting  an  **°*  "?'  rcicafe 
"  equivalent  to  the  city  of  LonJcn  by  admitting  brokers,"  it  is  whichanintereft 
taken  notice,  that  the  office  of  garbler  of  the  fpiccs  is  an  inherit-  iiveftcd  in  an. 
ancc  of  the  city  of  London^   and  by  thtm  leafed  out  for  300  /.  per  g^*iJi,o,.s  c. 
annum^  which  clRce  and  duty  it  was  conveiv'ent  to  abolifh,  by 
which  the  revenues  of  the  city  would  be    diminiihed  ;  it  was 
therefore  cnaded  that  every  broker  fliould  on  his  admiffion  pay 
40  J.  to  tile  chamberlain,  and  a  yearly  fum  of  40s.  for  the  ufe 
of  the  city,  and   that  every   perfon  ading  as  a  broker  without 
fuch  admittance  (hould  forfeit  and  pay  to  the  ufe  of  the  mayor, 
commonalty  aiid  citizens  of  the  faid  city,  for  every  offence  the 
fum  of  25  /•   to  be   recovered  by  a£tion   of  debt  in  tlie  name 
of  the  chamberlain. 

The  defendant  aded  as  a  broker  without  admittance ;  and  in 
an  adioii  for  the  pjcnalty  the  queftion  was,  whether  this  for- 
feiture was  pardoned  by  the  lait  ad  of  grace  ? 

For  the  defendant  it  was  infifled,  that  this  is  a  flatute  offence 
of  apublick  nature,  and  the  adion  arifes  ex  maleficlo^  like  the 
cale  of  exercifing  a  trade  contrary  to  5  Ellz,  which  is  always 
parJoned,  unlefs  it  be  excepted.  Cro.  EL  632.  In  an  appeal 
of  murder  the  defendant  was  convided  of  manflaughter ;  and 
though  this  was  the  fuit  of  a  private  perfon,  yet  it  was  held  that, 
the  King  might  pardon  the  burning  in  the  hand.  And  as  the 
penalty  is  but  a  confequence  of  the  ofi'ence,  if  that  be  done  away, 
the  penalty  muft  fall :  and  it  makes  no  difference  chat  the  penalty 
is  given  to  the  ^amberlain^  and  not  to  a  common  informer. 

t  COf  CO.  (a\  W  Biggin't 

^  ^        ^  «  J  cafe.  Moor  571. 

^'^  Cro.  EU  63*. 
6S2. 
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Sfdper  curiam :  This  is  not  to  be  compared  to  the  cafe  of  a 
common  informer,  who  has  no  intereft  vefted  in  him  till  a&ioa 
brought,  whereas  here  the  city  has  an  intereft  vefted  upon  com* 
micting  the  offence,  and  they  may  releafe  the  penalty  without 
bringing  any  a£iion.  They  are  purchafers  of  this  revenue,  and 
>  the  laying  a  penal. y  does  not  make  it  a  publidc  offence ;  it  is  only 
a  fecurity  for  the  -duty,  that  if  brokers  do  not  take  a  licence^ 
they  (hall  pay  fo  much ;  and  if  this  penaltv  were  not  added,  die 
revenue  would  be  worth  nothing.  3  In/f.  238.  is  exprefs,  duit 
the  King  cannot  pardon,  where  the  a£tion  is  given  to  the  party 
grieved  i  for  that  would  be  for  him.  to  difcharge  the  intereft  of 
another.  The  offence  againft  5  E/!z.  is  of  a  publick  nature,  and 
indi£iable,  but  this  is  not.  £t  per  Eyre  Juftice,  I  much  queftion, 
whether  that  cafe  of  the  appeal  be  law,  for  the  burning  die  hand 
is  part  of  the  judgment  ( i}. 

This  being  upon  a  point  faved  at  fijfifrws^  the  plaintiff  had 
judgment. 


(i)  It  b  only  fo  reported  by  the  court  are  faid  to  have  bcea 

Lord  C»ie,  for  in  Moor  571.  it  i»  equally  divided.     FsJe  2  HavJt. 

faid  that  the  jadgment  of  the  P.  C.  eb.  ^y.fc^*  39.  who  makes 

court  was,  that  it  could  not  be  a  qoaere  of  it. 
pardoned,  and  in  Cro.  EU%,  682, 


»     Dominus  Rex  verf.  Kelley. 

Wimnt  for  T^  H  E  defendant  having  been  formerly  bound  over,  appeared 
treafon  »c€itte4  J[  die  firft  day  of  the  term  upon  his  recognizai^ce,  smd  Mr« 
m  court.  Attorney  acquainted  the  court,   that  there  was  a,  new  warnuat 

againft  hini  for  treafonable  praftices  committed  fince  the  laft 
term,  which  the  officer  had  not  been  able  to  execute  ;  and  these- 
fore  defired  leave  that  it  might  be  executed  in  courtj  which  was 
grantedi  and  done  accordingly^. 

Bland  vei^.  Pakenhaxu 

TH  £  court  held,  that  the  prefence  of  an  attorney  of  C.  B. 
at  the  execution  of  a  warrant  to  enter  up  judgment  in  B* 

^.  was  fuffirirnf  ^t\. 


FmOke* 


JR.  was  fufiicicnt  (i). 


(i)  nimat  V.  Barry^  Efq.  Bames  44.  S.  P.  ia  C  {• 
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Dominus  Rex  verf.  Tod  et  al*. 

BT  the  ftatatc  6  Geo.  r.  21.  the  jufiices  of  peace  have  a  jurif-  ^^^^^^^ ^. 
*  didlon  given  them  in  fome  caies  to  leceive  an  inform^ition,  meuJ      ^^ 
;ind  make  their  determination,  upon  a  feizure  of  brandy:  upon 
information  exhibited  by  the  officer  of  the  cufioms,  the  fa£l  ap- 
peared not  to  warrant  the  feizure,  but  the  juftice  in  favour  of  the 
officer  refufed  to  difmifs  (he  information)  fo  as  the  owners  might 
have  their  brandy  again  ;  and  now  Jf^^r^ir^moved  for  a  w«/i^/7w«j,      [  531  } 
to  compel  him  to  determine  the  matter,  whidi  was  granted  ac- 
cordingly. 

Green  vtrf.  Gauntlett« 

TH  £  court  on  motion  for  a  new  tiial  held,  that  the  giving  Pnake. 
notice  of  trial  at  the  end  of  half  a  year  after  ilTue  joined, 
would  prevent  the  neceffity  of  giving  a  term's  notice,  till  a  year 
after  the  lad  notice  which  was  given  and    countexmandcd. 
Strange  pro  defm 

Dominus  Rex  verf.  Reader. 

TH  E  defendant  was  convi£ted  for  keeping  an  al-houfe  with-  Pnaic^;^  baU. 
out  licence,  and  was  thereupon  committed  for  a  month  as 
the  a£l  dire£ls«  After  he  had  lain  a  fortnight,  lie  brought  a  cer^ 
tkrarii  and  upon  the  return  of  it  he  was  admitted  to  bail ;  the 
court  being  of  opinion,  that  if  the  cpnvi£lion  was  confirmed, 
diey  could  commit  him  in  execution  for  the  refidue  of  the  time. 

Hooper  verf.  Dale. 

THERE  being  a  vacant  poflcffion,  a  leafe  was  fealed  upon  q^{^^  ^u^^, 
the  premifles,  and  the  defendant  ejected  the  lefTte,  ai*d  cannot  coahb 
then  gave  a  warrant^f  attorney  to  confefs  judgment :  which  was  i«**««««^ 
now  ipoved  to  be  fet  afide,  for  that  the  cafual  ejector  can  in  no 
cafe    confefs    judgment.      I  endeavoured  to  diftlngtiifh   this 
from  the  common  cafe,  where  the  cafual  ejeflor  is  only  a  nomi- 
nal perfon  \  but  the  court  faid  it  was  a  trick,  and  fet  it  afidei^ 

Sheather  ver/l  Holt. 


TRANGE  moved  for  an  attachment  for  a  refcue  of  one  No  ittKhiaefit 
taken  on  a  capias  ad  fatufaciendum*     And  upon  the  rule  to  <>"  affidivit  of  % 

tetunu 

upon 


Ihcw  q^ufe,  the  court  faid^  that  in  regard  thcfc  motions  grew  J^'*'*'*  "^'^^^ 
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upon  them  more  than  they  at  firft  intended,  they  would  expctk 
a  return  in  all  cafes  for  the  future  1  and  therefore  difcharged  the 

rule. 

N.  -B.  Afterwards  upon  conference  with  the  Judges  of  C.  B. 
who  grant  thefe  attachments  every  day,  tlic  court  thought 
fie  to  come  into  that  pra£tice  again* 

////.  9  Geo,  Grindncy  v.  TcuJIer^  Meare  v.  Gallard^  they  refumcd 
^  the  old  rule,  and  required  a  return.     Toung  v.  Paine^  Trin% 

5  Geo*  2. 

[  532  ]  The  Gaoler  of  Shrevvfbury's  Cafe. 

^•^^^oituchment  Tf  ^^-  Attorney  moved  for  an  attachment  againft  him  for  a 
for  a  volunury  J^Jl  voluntary  efcape  of  one  in  execution  for  obftruding  an 
cfcape.  cxcife  officer  in  the  execution  of  his  office ;  but  the  court  rcfufcd 

to  grant  it,  there  being  no  precedent  for  that  purpofe  j  however 
they  ordered  him  to  fhcw  caufe,  why  there  fliould  not  be  an  in- 
formation. 

Fleming  verf.  Langton. 

Where  there  are  T^  HERE  wcrc  four  counts  in  the  declaration,  non  ajfum^ 
ifi'acs  in  fja  and     J[^      pkaded'to  thrcc,  and  a  demurrer  to  the  fourth.     After 
t?ff  ma^'wiwr  ji^^g^ent  on  the  demurrer,  the  plaintiff  takes  out  a  writ  of  in- 
thetiVuesintaA,  quiry  and  cxccutes  it.     This  was  moved  to  be  fet  alide,  there 
and  take  out  an    being  no  W/^  profeqi/i  on  thc  roll;  audit  was  infifted,  that  the 
ITcmwrc^i!"**  ^*  plaintifFought  to  take  out  a  vrnire^  tarn  to  try  the  ifTue,  quam  to 
inquire  of  tlie  damages  upon   the   demurrer.     Sed  per  curiam^ 
That  is  indeed  the  courfe  where  the  iffiies  are  carried  down  to 
trial  before  the  dem\irrer  is  determined,  and  in  that  cafe  the  jury 
give  contingent  damages  \  but  here  the  demurrer  being  determin- 
ed, and  the  plain  tiff*  being  able  to  recover  all  he  goes  for  upon 
that  count  \  there  is  no  reafon  why  we  fhould  force  him  to  carry 
down  the  caufe  to  ntft  pruts :  and  as  to  the  wsipt  of  a  ncUe  prafequi 
upon  the  roll,  he  may  fupply  that  when  he  comes  to  enter  the 
final  judgment  j  if  not,  you  will  have  the  advantage  of  it  upon  a 
.   writ  of  error.     The  judgment  upon  the  inquiry  mu(t  (land* 

Barker  verf*  Forrefl. 

Replication  mn    T  N  C.  B.  the  defendant   after  fpccial  imparlance  pleaded  Ms 

g/imttorn\  muft  J[  privilege  of  an  attorney  of  J?.  R.     The  plaintiff  replied  him 

Bot^^ongiudf  ai  j^^^  ^^  attorney,  and  coi.cluded  tp  the  country.  And  on  demurrer 

*  jud{- 
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judgment  in  chief  is  entered  for  the  plaintiff,  but  rcverfed  on  er- 
ror, becaufc  being  on  demurrer,  the  mod  the  plaintiff  could  have, 
was  a  refpondes  oufier  ( i ).  Etper  curiam^  That  there  muft  be  in 
this  cafe,  becaufe  though  the  replication  is  ill  in  concluding  to  the 
countxy,  yet  the  plea  is  ill  too,  as  coming  after  an  imparlance, 
though  it  be  a  fpecial  one  {2)* 


(i)  Fide  Com,  Dig*  tit.  Abate-  pleaded  if  the  imparlance  he'/al* 

mentt  (I.   14.)    (I.    15.)    2  fFilfm  *i^    omnibus   tcdvantagiis     quibuS" 

367.  cunque.      Fide  Sa*u.  I31.      i.  Com. 

(2)  JFentwortb  v.  Squib^  1  LuMv.  Dig,  tit.  Matcment,  (D.  9.)  Bac, 

43.  and   Ctafbam*s  cafe.   Hard.  Abr.  tic.  Pkotier,  ij, 
365.  ace.  bat  faid  that  it  can  be 

Lock  verf*  Major.  frjo   1 


BY  ftatutc  5  Geo.  c,  24.  J  30.  it  is  provided,  "  That  a  bank-  Bankrupfj  «r- 
*'  rupt's  certificate  fhall  be  given  in  evidence,  and  be  a  full  tificate  no  cvi- 
•*  difcharge  of  any  aftion  that  fhall  be  brought  by  any  creditor  of  ^^JJ^uf  tct! 
**  fuch  bankrupt^*     A  point  was  referved  at  nift  prius  before  Pratt  Altered  by  ' 
C.  J.  whether  it  was  not  flill  neccfTary  to  prove  an  a£l  of  bank-  5  Geo.  a.c.  3«, 
ruptcy.     And  upon  debate  in  open  court  they  were  all  of  opinion  '     '^'  ^'^" 
it  was,  for  the  vrord/ucb  was  relative,  and  therefore  he  mufl  be 
proved  to  be  fuch  a  perfon  as  is  before  defcribed. 


<i)  Admitted  in  Hoekrell  v.  Merry,  Ca/,  temp.  Hard.  262^ 


Anonymous. 

TH  E  court  granted  a  rule  for  the  coroner  of  Wenlorh  in  com*  Rule  forcorener 
Salop  to  take  up  a  body  in  order  for  a  new  xnqulfirion,  the  ^J**"  "^  ^^ 


former  having  been  quafhed  (i  )• 


body. 


(l)  Rexet  Reg*  v.  Bunney,  Salk.  'i^o.     Rex  v.  Saundsrsy  ante  167. 

Thornton  verf.  Moulton. 
At  Guildhall  coram  Pratt  C.  J. 


T  the  opening  of  the  books  the  two  brokers  met,  and  the  Whatatenderof 
^  j^  felling  broker  told  the  other,  he  was  ready  to  transfer;  the  ^^^^ 
other  alleged  it  was  ufual  to  indulge  the  buyer  for  two  or  three 

days, 


A^ 
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days,  and  chat  he  would  find  his  principal  in  that  time^,  wkic^ 
the  other  not  difagreeitig  to,  nothing  further  was  done.  And  foi^ 
want  of  having  the  buytr  called  at  the  books  the  firft  day  of  the 
opening,  the  Chief  Juftice  ruled  it  not  a  good  ten^er>  and  the 
plaintiff*  was  nonfuited  (i). 


(l)  Clarke  v.  Tyfon,  ante  504.     of  Rutland  ▼•  lUigJm^  fofi,  77 yw 
Bullock  V.  Nolit  poji.  j79«     Duke    Bvwles  v.  Bridges^  pojt*  8jj. 

f 
Hopfon  verf.  Trevor.    In  Cane* 

%ecifickpcr.     T^  H  E  defendant  being  the  fon  of  the  late  Mailer  of  the 
SS^ere  the    *     ^^'**»  *"*^  ^"^^^  *^  difpleafure  of  his  father,  did  upon 
futj  infifted  to  the  marriage  of  his  daughter  with  the  plaintiff*  enter  into  a  bond 
^tfeit  the  pe-    of  the  penalty  of  5000 /.  conditioned  to  fettle  one  third  of  what'* 
s¥^ilRep.7ot.  ^^^^  eftate  in  lands  (hould  come  to  him  on  the  death  of  his  father. 
10  Mod.  507.  *  The  Mafter  dying  without  a  will,  a  very  confiderable  eftatc  de- 
*  Eq.  Ca.  Akr.  fcended  to  the  defendant  his  eldeft  fon,  who  nccledHrig  to  make 
CiVe'in  Wright  ^"7  fettlement  within  the  time  limited,  the  plamtiff*  brought  his 
V.  Wright*       bill  in  this  court  for  a  fpccifick  performance.    The  defendafit  by 
a  Ve*.  41*.      i^jg  anfwcr  infifts,  that  he  ought  to  be  left  to  fuc  the  penalty, 
L  534  J     having  his  remedy  upon  that  at  law :  but  Lord  Chancellor  de- 
creed a  fpecifick  performance,  faying  it  was  unreafonable  to  give 
an  election  to  the  defendant,  when  the  plaintiff  could  have  nonei 
for  if  the  lands  to  be  fettled  were  not  of  the  value  of  5000/.  he 
could  never  rcfort  to  the  penalty ;  and  on  the  other  band,  if 
they  exceeded  that  value,  it  was  not  juft  he  fiiould  be  left  to  it  \ 
neither  would  it  anfwer  the  intent  of  the  parties,  which  was  to 
fecure  a  provifion  for  the  wife  and  diildren  by  the  fettlement  of 
the  eff  ate ;  becaufe  if  the  plaintiff*  was  to  have  the  penalty,  it  muft 
be  as  a  debt  due  to  himfelf,  and  this  court  would  have  no  power 
to  compel  him  to  do  any  thing  out  of  it  for  their  benefit* 


Peele  ^oerf^  Capel.     In  Cane* 

^mAfii'n^^Kk*  f^  AP EL  on  prefenting  Pec/e  to  z  living,  took  a  bond  ih>m 
tion,  where  to  >-/  hin^  to  rcfign  whcn  the  patron's  nephew  came  of  age,  for 
be  allowed*  whom  the  living  was  dedgned.  When  the  nephew  was  of  age, 
inftead  of  requiring  a  refignatton,  it  was  agreed  between  them  all, 
that  Peeic  (hould  continue  to  hold  the  living,  paying  30  Lperofta, 
to  the  n&phav.  Pee/e  makes  the  payment  for  feven  years,  but 
refufmg  to  pay  any  more,  the  patron  puts  the  bond  in  fvit ;  and 
then  Peele  comes  into  this  court  for  an  i2ijun£lion,  and  to  liave 
back  his  30./.  per  arm.   On  the  hearing  the  Chancellor  granted  the 

injim£liofi^ 
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injunftion,  not  (as  he  faid)  upon  account  of  any  defeft  in  the 
bond  itfelf,  which  he  held  good  (l),  but  on  account  of  the  ill  ufe 
that  had  been  made  of  it  (2):  and  as  to  the  money,  it  being  paid 
upon  a  fimoBiacal  contra£b»  he  left  the  plaintiff,  to  go  to  law 
for  it. 


(1)  Peek  ▼.  Cm*.  Carlid^  emtc  (2)  Durftom  v.  SandySy  I  ATriv. 
%zj.  and  the  cafes  cited  in  the  4^1.  and  moft  of  the  cafes  ciud 
note.  ante  zzy. 


Keen  vnf.  Whffiler.    In  C.  B. 

TRESPASS  for  chafing  his  coW|  and  his  domeftickfowlsy^vhere  more 
via.  hens,  geefe,  tfr.  with  dogs,  which  dogs  wereufcd  to ^ageiul^ti^fpafc 
bite  tame  fowl,  by  whofe  biting  they  were  killed.  On  Not  guilty,  quare  cUuTam. 
verdi£t  for  the  plaintiff;  and  he  had  his  full   cofts,  becaufe  this  ? "X"  *''  '^' 
is  not  a  trefpafs  wherein  the  right  of  the  freehold  may  come  in   ' 
queftion  (i). 


(i)  FUe  Lord  Dacre  v.  JM^  fofi.  551.  and  the  cafes  coUeded 
2  Blaik.  1151.     llfmpjin  v.  Bnrj^    in  IMloek  on  Cofts  72. 

BlackweU  verf.  Nafli*  \  ^\^  \ 

Intr.  Mich.  8  Geo.  rot.  212. 

IN  debt  for  a  penalty,  the  plaintiff  declares,  that  he  covenanted  A.  \%  to  transfer 
to  transfer  to  the  defendant  on  or  before  the  2 1  ft  of  September  ^^^J!^  ^  *• 
fo  much  ftock,  and  that  the  defendant//;  conjtderatidnepr^tmifforum  frZ>{fe/?s  imas 
covenanted  to  accept  and  ^vjfor  it ;  and  then  avers  that  he  was  at  condicion  pre- 
the  books  the  21ft  oi  September ^  et  paratus  fuitet  obtulit  adiranf"  "*|^"^\  ,^- 
ferendum  to  the  plaintiff^  who  tlien  and  th^re  refufed  to  accept,  5.  c.  * 
or  pay. 

On  demurrer  It  was  objefled  by  Acherley^  x^ixfor  it  made  it  a 
condition  precedent.  14 /f.  4.  19.  5  d.  21.  i;  H.  7.  18. 
Djr.  76.  2  Sound.  352.  And  therefore  to  intitlc  himfelf  to  this 
a^ion,  the  plaintiff  ihould  have  ihewn  an  a£kual  transfer  of  the 
ftock,  and  the  rather  here,  becaufe  the  covenant  was  not  to  pay 
the  money  till  the  day  of  the  transfer,  which  brings  this  cafe  out 
of  the  diitindion  laid  down  in  Thorpe  v.  Thorpe^  Salh.  171  ^7).        (4)  Holt  2S.  96. 

Lutw.  249. 

Reeve  contra^  Here  are  mutual  covenants,  and  therefore  we  com.  98.^^^* 
need  not  Ihew  a  performance  of  our  part  of  the  9c;reemeut  \  but  a  u.  Raym. 
^  if  *35-  66».  a.  a 
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if  we  were  obliged,  a  tender  is  fafficient,  cfpeciall^a  perfonal  on;* 

as  this  mud  be  taken  to  be  from  the  refufa)  which  is  alleged  ;  and 

it  being  a  perfonal  tender,  that  helps  the  w«int  of  any  averment  of 

the  ufage  of  the  company,  and  of  (lay ing  till  the  books  were  (hut, 

Salk.  61 1.         according  to  the  cafe  of  Lancajbire  ▼•  Killingwcrth^  for  this  is  like 

jsMcmI.  519.     the  tender  of  tent,  where  a  refufalonany  part  of  the  day  excufes 

\%t*  ^*^™'      ^^  P^'^'y  ^^^^  *^y  longer  attendance :  befides,  this  declaration  is 

Com.  Rep.  1 16.  according  to  the  precedents,    i  BrotunI.Ent.  14.    Br.  Red.  109. 

3  Salk.  341.       Lulw.  226m    Lev.  Ettt.  30^  44. 

a*  c« 

Et  per  curiam f  In  conftderatlone  pramilforum  is  in  cotifideration 
of  the  covenant  to  transfer,  and  not  of  an  a£lual  transferring,  for 
which  the  defendant  has  his  remedy  (i);  or  if  Jt  were,  a  tender 
and  refufal  would  amount  ,to  performanct  (2} :  in  all  thefe  cafes 
the  great  queftion  is,  who  is  to  do  the  firft  a£i  :  but  ^v^hen  rbe 
transfer  is  to  be  upon  payment^  there  is  no  colour  to  make  the 
transfer  a  condition  precedent. 

Judicium  pro  quer*  nift^  but  enlarged  to  next  term  oti  the  im* 
portunity  of  the  defendant's  counfel,  who  alleged  he  had  new 
points.  HU.  9  Geo.  the  plaintiff  had  judgment  without  argo* 
ment. 

7r///.   ro  Geo.  the  judgment  was  affirmed  in  the  Exchequer 
Chamber. 


(1)    I   Rolh  Air.  415.  pL   8.  Boom    v.    Eyre,    cited   ib.    275. 

Tordage  v.  Co/f,    i   Sound*  319.  Where  Lord    Mamtjuld   lays    it 

Wyxnll    V.    Stapletou^    po/i.  617.  down  as  a  general    rale,    that 

Daw/omv.  Myer,  poJI.  712.     An-  where   mutual   covenants  go   to 

vert  V.  Enu^very  2  Barnard^  308,  the  whole  of  the  confideration  oa 

337.     Boott  V.     Eyre,    2   Black,  both   fides,    they  arc    niatoally 

1312.  ace.  But  fee  contra  Turner  precedent  condiiioDs.  This  feczns 

V.  Goodwyn,  fort.  345.    lo  Mod,  to  be  a   cafe  between   the    fame 

153.      yonfs    v«   BarUey^    Doug,  parti^,  and  npon  the  fame  caufe 

684.     King  fton  V.  Frefton,  Doug,  of  adlion  as  that  cited  from  2 

689.     Lord  Aldborough  v,   New-  Black.  I312. 

ba*ven^    Mirh.  21    Geo,   3.     cited  (1)  i  RoU.  Air.  ^^^^  1^.455. 

4   Term   Rep,  763.      Goodijon   v.  Merritt  y.  Rome,  ante  4^^S.     J^met 

Iluttu,  ib,  761.  where  this  point  v.  Beorkley,  Doug.  6S^.  the  cafes 

in  the  prefent  cafe  is  declared  not  there  cited*  and  Hotbam  t.  TU 

to  be  law.     Duke  of  St.  Albans  Eefi  India  Compamjf,  1  Term  Rep, 

V.  Sbwe,  //.  Bla.k.  270.  and  in  638. 
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Dominus  Rex  verf,  Dccan'  ct  Capitul*  Dublin. 

ERROR  e  B.  R.in  Hlbernia  of  the  award  of  a  peremptory  ^^  ^^.^  ^^  ^^^^ 
mandamus  to  admit  Robert  Dowgate  to  his  (lall  iii  the  choir  will  lie  on  the 
and  his  voice  in  the  chapter.  ^^^'^  0^  »  P«- 

*^  rcmptory  m«ii« 

The  firft  mandamus  recites,  that  the  faid  Robert  had  been  Ic-  a  Bro.  Par.  Ca. 
gaily  inftituted  and  indyi^ed  to  his  ftall  and  voice,  which  the  dean  55>  («)• 
and  chapter  had  refufed him ;  ideo^  t^c.  p'475^ca-%. 

4S1.  ca.  25. 

After  an  alias  and  p/urifs  they  return,  that  Hen.  8.  by  his  let-  ]  ^ ^ms  3*41! 
ters  patent  under  tlic  great  feal  of  Ireland^  dated  10  Alay^  Anno  s.  C 
^^<f»' 33*  gave  to  the  dean  and  chapter  and  their  fucccffors  a  ^°  f^"*^- ^»^ «>• 
power  to  n[iake  ftatutes  and  ordinances  for  the   better  govern-  *^^'  ^"* 
ment  of  the  church,  by  virtue  of  which  they  ordained,  that  every 
perfon  before  he  (hould  be  admitted  to  his  ftall  in  the  choir  and 
his  voice  in  the  chapter,  fliould  take  his  coporal  oath  before  the 
dean  and  chapter  for  the  time  being,  of  canonical  obedience  to 
the  dean,  and  to  obferve  the  ftatutes  and  cuftoms  of  the  church, 
and  to  keep  the  fecrets  of  the  chapter.     That  they  were  ready  to 
have  admitted  the  faid  Dowgate  to  his  ftall  and  voice,  but  that  he 
refufed  to  take  the  faid  oath,  though  requefted  fo  to  do,  et  ea  dc 
caufa  they  cannot  admit  him.     Then  the  entry  goes  on  with  a 
quia  videiur  cut^^  that  the  return  is  infufficient,  ideo  toncedatur^  et 
per  cur*  hie  ordinatum  eft^  quod  fiat  breve  de  peremptorie  mandamus* 

Upon  error  of  this  the  general  errors  are  afligned,  that  no  fuch 
writ  ought  to  have  been  awarded,  and  that  the  return  fbould 
have  been  allowed.  The  Attorney  General  here  pleads  in  nulh 
ejl  erratum. 

FazalerUy  pro  queren.  in  errore.  That  a  writ  of  error  will  He  in 
this  cafe,  though  that  is  a  point  never  yet  determined ;  it  is  the 
policy  of  the  law,  that  no  one  court  fliould  be  intrufted  with  the 
fole  determination  of  any  man's  property ;  for  which  reafon  it 
furnifhes  the  party  with  writs  of  error,  bills  of  exceptions,  de- 
murrers to  evidence,  Wf.  If  the  validity  of  this  return  had  been 
determined  in  an  aftion,  no  body  will  fay,  but  a  writ  of  error 
would  lie ;  and  is  not,  the  very  fame  matter  put  in  judgment,  only 
in  a  more  fummary  way  ?  And  is  not  property  more  and  more 
every  day  thefubje£k  oi  mandamuses  ?  2  Cro.  6.  fays  all  proceed-  Br^r  liei  on  the 
ings  of  courts  of  juftice  ought  to  be  examinable  in  another  place  •,  award  to  re- 

and  in  the   cafe  of  Mby  v.  ff^hite  it  was  held,  that  a  writ  of  man^,whercthe 
•^     -^  court  refHfes  to 
,    Uail. 

(1)  Pender  v.  Hetle,  3  Bro.  upon  the  authority  of  this  cafe  as 
P.  C.   178.  S.   P.   in  Dom,  Proc.     affirmed  there. 

Vol.  I.  P  p  error 
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error  woM  lie  00  the  award  to  rananci,  where  the  court  refu(ed 
Taking  it  therefore  for  granted  that  a  writ  erf*  error  will  lie,  I 
flxall  proceed  to  mentioa  m j  exceptions  co  the  manJamaum 

1.  Heie  b  no  tide  to  the  ardidcaconiy  let  oat,  only  that  he 
was  collated,  infUtuted  and  induced:  in  a  fnare  uafedit  thej 
always  (hew  a  racancj. 

2.  The  writ  \sfi^3  iefi^  and  (hews  it  to  be  onceccflary,  fbr 
beingf  indotied  he  has  a  right  to  all  the  incidents  of  his  o^cc. 
S'lppofe  an  houfe  was  annexed  to  the  arcfadeaconrr,  would  this 
coort  grant  a  mxrtioMaa  for  that  ?  No  fardy,  they  would  leare 
him  to  his  ejedaent :  yon  will  indeed  help  him  into  the  ofice, 
without  which  he  could  not  mainrain  an  cjecfanent.  The  cafe  of  a 
pariba  is  the  Cune,  for  he  is  pot  to  fue  for  his  tithes,  and  cannot 
hare  a  ifft/rw-ff  to  the  pariihioQers  to  fet  them  oat«  In  the  c^e 
of  ccrpomion  o£ccrs  indeed  yon  gros:  a  mttniiwnt  to  ddxrcr  the 
ir^^-i-jL  after  the  party  is  fwom  in  \  but  that  is  becaufe  the  ofire 
is  233ui^  and  it  isnec^ii^rT  the  tmyor  (hocM  have  them  ixnme- 
ciuelr,  in  order  to  comnund  the  six^ce  relpccl. 

3.  TMi  is  an  ecdctioflic  J  ofBce,  and  therefore  the  right  may 
cot  be  U>  properly  dcter77::Tiil>I>?  oa  a  jsj^^Lrantfy  as  before  tiie  or* 

Ibrs€  er^tr^.  A  writ  of  errcr  mar  by  the  &me  rcafba  Ce  oa  the 
mwari  of  th;  £rl  writ  of  «ag£jaB^,  as  oo  die  peremptory  ooe  ; 
azi  Lbc3  i:  b  iiij  to  fee,  the  dday  would  be  infinite. 

The  property  b   cot  <!eteTmii3ed  on  this  writ,  for   it  gives 

tJ:e  TMitT  CO  ii^:ht  whar/.xrer ;  on  the  aT:iri  of  a  baiktas  csrfAf 

t^.  Rrra.  5^5.  oror  will  not  lie.     S  C:.  1 2*.     Aad  in  the  cafe  of  the  faiihop  of 

1^^  -T    '      ^*  x^-t.-fs  tbe  estry  wis,  tLir  the  pcrrr  pnyed  a  prohibiiiop, 

«•  -  •-  -V  4  ir^.    --  ^  ■-•*  -vcv-^r,^,  and  ret  ao  error  was  held  to  lie  of  it.     And 

^  '    j;^  ia  the  caf,r  o:  ^.^J>  t,  F^'rvr,  frat.  t  Gfz^  where  this  point  was 

-  .  i-i:.  i^S.    ilined  bttt  twX  ditermirred  ;  it  wjs  howerer  lefotrcd  by  all  tl« 

ccuit,  tiit  it  wv  Ji  be  :»  ^i/.^Jifo/  to  t^Je  peremprarr  wtit.^t- 

1^--  ;  in  J  :^wcn:i'.Te  I  cinryc  imipae  whit  ale  it  wiii  be  of,  for 

as  ivr  ^iilz^t^  girrs  :>J'  ri-!i:>  hs  h^  aochlr^  lo  cu^  lefUts* 

tica  of  ;i^"a  :L:  rrrerril. 

:--  -.1  :L-i  i  Bet  If  errcr  will  He,  Tct  Ae  reram  is  infdjr..ieat,  asd  thei^~ 

».-,.;»  .  -••       -Vr:?  :hc  rcserr^rr.ry  .•^j-^-l^— **-  wi>  wcH  awardcxi.     i.  Became 

ex.-  -or  J  ^       :>,-  V r^^Liw  is  Vv--J,  in  ir*rci- .: ^  iji  cath  oa  a  pciion  not  ohEsed 

wv  .  -  ,v  1  rai«  :.-»  r-^xr  c  :?,  ar^  m  C-^— r^  u.cciit.f  ts  a  power  t:>  sdxmniScr  c 

».  K.  ^\..-i.     f</i.<<,  ~iis  -.c  a  ^cm^  d'l  linirsii,  azi  thcxefote  this  is  to 

K-i  ^r?  r::  a  rii^ir^rr*     a.  Trrr  hire  z:.::t  fc  cur,  wlm  the 

Vt-jw  \i  ^4  c^^;>  pcriiri  ii  w<a  ixc  &2r  iai^.s.:"bjn.     3,  They 

3    *  »^J 
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fay  he  was  requefted  to  take  the  oath,  but  not  that  it  was  tendrcd 
to  him. 

As  to  the  exceptions  to  the  mandamus^  I  (hall  content  myfclf 
with  this  general  anfwer,  that  the  party  here  has  no  occafion  to 
fhew  his  title  )  and  it  was  never  intended  he  (hould  be  as  exa£l, 
as  if  he  was  anfwering  an  information  in  nature  of  a  quo  war^ 
rantOm 

Fazalerley.   The  cafe  of  Strode  v.  Palmer  is  very  different  from  ' 
thisi  for  that  was  a  cafe  upon  the  tnandamus  a6t,  and  the  judg- 
ment of  the  court  was  founded  on  the  words  of  that  ftatute,  which 
are,  "  That  if  the  return  be  adjudged  infufficient,  a  peremptory 
**  mandamus  (hall  ifltie  nvithout  delay^ 

Chief  Juftice.  Here  arc  three  queftions,  i .  Whether  the  mtf«- 
damushc  good  ?  2.  If  the  return  be  fo  ?  And,  '3.  If  the  writ  of 
error  will  lie? 

As  to  the  firft,  it  is  true  we  grant  mandamuses  where  othcrwife  A  matuUmut  U 
the  party  would  be  without  remedy,  as  to  be  fworn  in  \  but  if  /"Jj^*^^*  * 
that  be  done,  we  go  no  further,  but  leave  him  to  get  an  a£lual  ^^J/  poOeifioa 
admiflion  how  he  can  :  we  give  him  a  legal  pofTeflion,  and  then  (>)• 
leave  him  to  his  remedy.     Indeed  in  the  cafe  of  mandamuses  to 
reftore,  we  go  further :  but  that  is  becaufe  he  had  an  aflual  pof- 
feflion  before :  and  the  reafon  why  in  the  other  cafe  we  do  not 
meddle  with  the  a£lual  poileQion  is,  bepaufe  when  we  have  given 
him  a  legal  one,  he  is  by  law  as  much  intitled  to  every  right  be- 
longing to  the  office,  as  if  he  had  the  a£tual  poflefTion,  and  may 
maintain  that  right  without  our  afliftance,  even  againft  another 
who  is  in  pofleifion  of  the  office.     Confider  what  would  be  the 
confcquences  if  we  fhould  intcrpofe :  here  are  two  perfons  who 
both  claim  a  title  to  the  fame  office,  and  each  of  thefe  have  an 
equal  right  to  our  affiftance ;  we  grant  each  of  them  a  mandamus 
to  be  admitted,  which  writs  are  executed  on  behalf  of  both  5  what 
then  are  they  to  do  when  they  come  together  ?  neither  will  fub- 
mit  to  the  other,  and  fo  there  is  no  remedy  but  to  fight  it  out, 
by  which  means  we  are  the  inftruments  of  breaking  the  peace. 
He  that  has  the  legal  poileffion,  may  maintain  his  right  againft 
any  difturbances,  we  only  put  him  in  the  way  to  purfuc  his  pro- 
per remedy.  Here  has  been  an  induction,  and  that  is  fufficient ; 
and  therefore  I  tliink  the  tnandamus  deftroys   itfelf.     As  to  the 


(1)    Ffde  Powell  v.   Milhanky     of  Cbefter,    ih.   396.      Clarke  v. 
Term  Rep.  3^9.     Rex  v.  Bijbop     The  Bijbop  of  Sarum^  pefi,  1082. 
Ppa  cafe 
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c^t  oi  liit  inftgnta  (a),  that  depends  upon  the  particular  rcafon 
that  has  been  mentioned. 

2.  But  if  ];he  writ  were  proper,  tlien  the  return  is  ill :  can  they 
force  an  oath  upon  a  man  not  to  reveal  fecrets  ?  I  am  fure  it  is 
a  verjr  dangerous  one :  and  as  to  the  canoilical  obedience,  they 

C  539  )  tnay  enforce  that  by  ecclefiailical  cenfurcs  without  an  oath.  Dr. 
Sherlock's  cafe  was  founded  on  an  ^Ct  of  Parliament,  which  faid 
be  fliould  have  a  (tall  and  voice ;  and  till  that  was  afligncd,  he 
was  not  in  legal  pofieflion  of  the  prebend.     jfnU  159. 

3.  As  to  the  third  point,  I  am  doubtful  whether  the  writ  of 
error  will  lie  ;  if  the  return  had  been  allowed,  I  fhould  diink  it 
hard  to  re-e:^amine  it. 

Powys  Judice.  I  think  the  mandamus  is  not  proper,  and  that 
the  cafe  oi  tht  inftgnia  (lands  fmgle  on  that  particular  reafon,  that 
witliout  them  no  body  will  give  the  mayor  due  refpeft. 

Eyre  Juftice.  I  think  the  mandamus  is  good,  for  as  to  the  want 
of  title,  here  is  as  much  fet  out  as  is  done  in  the  cafe  of  corpora- 
tion officers,  where  they  only  fay  debito  modo  eleBus.  As  to  the 
main  poim,  I  think  a  mandamus  is  very  proper  to  admit  a  man  to 
the  exercifc  of  his  o(Ece ;  and  that  if  a  common-council*  man, 
after  fwcaring  in,  (hould  be  denied  admiflion  into  the  council- 
room,  he  might  have  a  writ  for  that  purpofc.  And  I  take  Dr. 
Ante  159*  Sherloch's  cafe  to  be  the  fame  with  this,  for  he  was  prebendary  by 

virtue  of  the  a£t  of  Parliament,  without  any  further  ceremony, 
and  had  tlie  fame  right  to  his  feat  and  voice  as  this  man  has  ;  and 
if  a  mandamus  will  not  lie,  I  do  not  fee  what  other  remedy  he 
has  to  get  into  his  (tall,  unlefs  it  be  by  force. 

Where  the  char-  ^s  to  the  rctum  J*  IS  Certainly  ill,  for  it  is  not  the  charter  but 
tcr  gives  no  their  own  by-law  that  gives  them  power  to  adminifter  the  oath : 
^"th  !^*f  "^  ^^  ^^^^  °^  corporations  where  the  charter  doth  not  impower 
cfficJ,  there  ^  any  body  to  give  the  oath,  they  are  forced  to  get  a  dedimus  out  of 
mutt  be  a  dtdi-  Chancery.  Neither  is  the  by-law  well  fet  out,  for  it  is  only  inter 
jw«  for  that  pur- ^^^^^^^^  ^rdlnatum  ejf^  without  (hewing  when  or  by  whom  it  was 
made. 

This  entry  of  tlie  award  of  a  peremptory  mandamus  is  no  judg- 
ment, for  want  of  conftderatum  ejl^  which  (hould  have  been  in 
Mich.  10  W.  3.  rot.  83,  the  writ  recites,  that  the  return  was 

(2)  It  lies  alfo  for  the  delivery  of  corporation  books,  &r.  Kex 
▼.  Wildman^  poft.  817. 

held 
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held  infufiicicnt,  per  quod  confideratum  fuitj  quodfieret  breve  de  pe^ 
remptor'u  mandamus  tarn  in  compUmento  judlcii  quam  in  executione 
e/ufdem.  l6  Car,  2,rot.  i^S'  Rex  v.  Majorem  de Maidflone.  29 
Car.  2.  rot.  44.  Micb,  3  W.  3.  rot.  139,  142.  7  Tf^.  3- rot. 
60.  are  all  fo.  But  I  do  not  fmd  they  ever  entered  up  a  formal 
judgment. 

This  award  therefore  of  a  peremptory  mandamus  Is  a  judgment 
of  which  error  will  He  -,  and  the  party  will  have  the  cffe(k  of  it  in 
fuperfeding  the  writ,  if  reverfcd. 

Forte/cue  Juftice.  I  think  it  is  hard  to  maintain,  that  a  writ  of  C  54^  J 
error  will  lie,  becaufe  without  ideo  conjideratum  ejl  it  is  no  judg- 
ment: it  is  againft  the  nature  o(  mandamu/s^  which  2Xt  feftinum 
remediumj  and  great  inconveniences  will  follow,  where  the  writ 
is  to  deliver  the  inft^nia^  or  publick  records.  Ryle;^  fays  they  were 
formerly  no  more  than  letters,  and  now  the  difobedience  of  them 
is  only  a  contempt.  Entries  are  made  of  contempts,  and  yet  I 
believe  error  was  never  brought.  Bagj*s  cafe  (/i)  was  the  firft  ju-  («)  11  Co.  93. 
dicial  mandamusy  and  till  12  W.  3.  they  were  never  entered  of 
record,  when  a  rule  was  made,  that  they  (hould  be  entered  of  the 
fame  term  they  come  in. 

As  to  the  point  of  the  mandamus^  I  am  inclined  to  be  of  my 
Lord  Chief  Juftice's  opinion,  that  it  will  not  lie  where  there  is  a 
legal  pofleflion,  and  there  was  not  that  in  Skerloci^^  cafe,  for  he 
was  never  fworn. 

It  was  afterwards  argued  a  fecond  time  PafcL  8  Geo.  when 
IVearg  pro  quer*  in  errore  made  two  points,  i .  Whether  the  writ 
of  error  lay ;  and,  2.  Admitting  it  did,  whether  the  judgment 
was  erroneous. 

As  to  the  firft  point,  appeals  are  a  privilege  much  favoured  by 
law,  and  therefore  a  new  ereSed  jurifdi£lion  is  not  exempt  from 
them.  &alh.  263.  A  ma;idamus  is  now  become  a  formed  writ, 
and  like  other  writs  muft  bear  tejle  in  term.  2  Keb.  91.  It  is  like 
a  civil  a£lion,  the  party  muft  ihew  a  title,  and  the  return  muft 
either  admit  or  deny  it,  and  when  the  proceedings  arc  clofed,  the 
judgment  is  entered  with  an  ideo  conftderatum  ejl,  A  writ  of  error 
lies  upon  a  fine,  and  yet  that  is  only  an  agreement  of  the  parties 
upon  record. 

The  rights  that  arc  determined  upon  thefe  writs  are  many 
times  of  an  high  nature,  and  are  of  confequence  to  ihe  publick  in 
keeping  out  an  improper,  or  bringing  in  a  rightful  ofRcer  :  and  it 
is  of  confequence   like  wife  to  the  party  lumfelf,  who  has  his 

P  P  3  private 
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private  right  bound  by  fuch  a  determination  as  is  made  apon  tlu> 

writ* 

It  was  objcfled,  that  if  error  will  lie  upon  the  award  of  the 
peremptory  mandamui^  it  may  as  well  He  upon  the  firft  writ,  and 
then  the  delay  would  be  infinite.  But  I  take  it  to  be  uo  confe- 
quence,  that  if  it  lies  on  the  laft,  it  muft  lie  alfo  on  the  fix  ft  ;  for 
I  look  upon  that  to  be  of  the  nature  of  an  interlocutoiy  judgment 
of  which  error  will  not  lie^  but  the  party  mud  ilay  till  the  cauie 
is  clofed. 

[  54^  ]  ^^^  inconvenience  of  delay  may  be  avoided,  by  conft ruing 

this  writ  of  error  to  be  i\o  fuperfedeaSy  as  they  did  in  the  cafe  ^f 

Strode  V.  Palmer^  Li/I.  Enir.  248.  and  in  many  other  inilancc>, 

Ante  105,  537,  which  might  be  put.      i  Mod.  285.  io6,      i  Knt.  i(y6.      2  Lew 

J  20.      I  Sid.  184.  44* 

But  then  it  is  objefted,  if  it  be  nofuperfedeas^  to  what  purpofc 
fhould  you  bring  it  ?  Anfwer  to  have  him  turned  out  again,  if 
the  judgment  be  reverfed  :  that  reverfal  may  put  him  in  the  fame 
condition  as  when  he  brought  tlie  writ. 

2.  Taking  it  therefore  for  granted,  that  a  writ  of  error  will 
lie,  I  (hall  proceed  to  (hew  wherein  the  judgment  is  erroneous. 
It  will  be  admitted,  that  if  the  original  mandamus  ought  not  to 
have  been  granted,  then  every  thing  done  upon  it  muft  fall.  A 
maudiimus  is  not  tp  give  a  right,  but  only  a  capacity  of  affenlng 
it,  M'hich  the  party  cannot  do  till  he  has  a  legal  pofleffion ;  if  he 
has  that,  it  is  all  the  writ  can  give  him,  and  then  he  flands  in 
no  need  of  any  writ.  In  this  cafe  it  appears,  the  party  was  in 
pofTeflion  of  the  office,  which  gave  him  a  right  to  his  ft  all  and 
voice,  and  he  might  as  well  have  taken  the  writ  to  the  verger  or 
the  fcxton,  or  to  have  a  houfe,  or  his  dividend  ;  in  which  cafes 
he  having  fuch  a  right  as  will  enable  him  to  maintain  an  aAion, 
the  law  leaves  him  to  that*  Dr.  Sherlcck\  cafe  is  widely  differ- 
ent, for  there  the  letters  patent  were  no  more  than  a  (landing 
nomination,  which  left  the  right  of  admi(Eon  in  the  dean  and 
chapter  as  it  was  before,  and  fo  was  no  more  than  the  cenunon 
cafe  upon  a  bare  nomination  or  eleftion ;  but  the  party  here  hjs 
at  the  lime  of  fuing  out  the  (irft  mandamus  all  that  which  Dr. 
S/.v/ock  did  not  enjoy  till  the  peremptory  mandamus  gave  it 
him. 

Pengeily  Serjeant  contra.  That  the  mandamus  well  iffued,  and 
tl^at  I  he  writ  of  error  would  not  lie. 

As 
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As  to  the  mandamus^  it  appears  that  Dowgate  has  a  right  to  a 
ftall^  and  in  confequence  of  that  he  mud  have  a  remedy  to  come 
at  it.  It  is  not  pretended,  that  a  qtiare  impedit  will  lie,  nor  can 
he  bring  an  affife,  he  having  the  office  already,  and  tiiat  for 
which  he  is  contending,  being  only  a  particular  privilege  an- 
nexed to  it.  He  cannot  have  an  ejeftment,  it  not  being  fuch  a 
thing  whereof  the  flierifF  can  give  pofTeflion  j  nor  will  an  aCtion 
upon  the  cafe  anfwer  his  purpofe,  becaufe  in  that  he  cannot  re- 
cover his  ftall,  but  only  damages  for  being  kept  out. 

As  therefore  he  can  have  none  of  thefe  remedies,  he  is  under      r  •.' 

a  neceffity  of  praying  a  mandamus^  which  lies  for  him  on  behalf      *•  54     J 
of  the  crown,  as  he  is  an  officer  appointed  by  the  royal  charter. 

I  wonder  to  hear  it  faid  we  are  already  in  poflcffion  of  every 
thing  the  writ  can  give  us,  when  it  appears  by  the  writ  and  re- 
turn, that  though  we  are  archdeacon,  yet  we  have  np  fort  of 
poffeffion  of  this  particular  franchife.  In  the  cafe  of  the  tn/tgnia 
the  officer  is  not  without  remedy,  if  a  mandamus  (hould  not  be 
granted,  for  no  doubt  he  may  maintain  an  a£lion  of  trover  j  but 
the  reafon  you  do  not  put  him  to  that  is,  becaufe  damages  will 
not  anfwer  the  purpofe,  which  reafon  holds  equally  in  our  cafe. 
I  Lev.  1 1 9.  a  mandamus  was  granted  for  fuch  a  privilege  as  this 
annexed  to  an  office,  for  that  was  to  give  an  alderman  his  pre- 
cedency. 1  Vent.  188.  2  Roll.  Rep  482.  Pal.  51.  It  is  no 
objeftion,  that  this  office  is  of  a  (piritual  nature.  Sir  T.  Jones 
199.     F.  N.  B.  34*  D.  a  writ  to  indu£t  to  a  ilall. 

2.  Whether  the  mandamus  was  well  granted  or  not,  will  be 
immaterial  here,  if  I  (hew  that  no  writ  of  error  will  lie  upon  it. 
It  can  be  of  no  confequence  or  inconvenience  if  error  does  not 
lie,  becaufe  the  mandamus  neither  gives,  nor  concludes  the  right. 
Suppofe  there  fhould  be  a  reverfal,  who  can  pray  that  the  party 
may  be  put  out  again  ?  Error  will  not  lie  on  a  habeas  corpus. 
8  Co.  127.  Nor  on  a  fine  impofcd  by  the  court;  and  yet  thefe 
may  be  matters  of  great  confequence  to  the  parties :  here  is  no 
body  elfe  contending  for  this  ftall,  or  who  can  demand  a  reili^u- 
tion ;  and  if  it  had  ever  been  imagined  a  writ  of  error  would  lie, 
we  muft  have  met  with  it  before  now. 

Wearg  replied.  The  reafon  why  the  party  cannot  bring  a 
quare  impedit  is,  becaufe  that  is  not  his  proper  remedy,  which  he 
muft  feek  by  a£tion  upon  the  cafe.  A  mandamus  will  not  lie  to 
command  the  providing-  neceflaries  upon  a  vifitation,  but  the 
party  muft  fue  for  procurations.  In  the  cafe  of  precedence  the 
alderman  could  have  no  a£lion,  and  therefore  the  mandamus  might 
be  proper. 

P  p  4  Adjour* 
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Aijourmtur ;  and  this  term  it  was  argued  ex  parte  deftnieniit 
in  errore  on  the  fingle  point  of  the  writ  of  error,  upon  which 
only  the  court  delivered  their  opinions. 

Chief  Juftice.     This  caufe  being  argued  ex  parte^  I  fuppoic 

the  plaintiff  in  error  gives  it  up.     Several  matters  have  been 

llirrcd  in   the  cafe,   which  might  deferve  confideration,    if  wc 

,         could  properly  come  at  them ;  but  as  we  are  all  of  opinion  that 

[  543  ]  *'^^  ^^^^  ^^  ^'^^^^  ^°^^  "^^  ^^*^*  ^'  ^^  ^^^  neceffary  to  enter  into  the 
debate  of  them.  A  writ  of  error  is  calculated  to  reftoie  the  party 
to  fomewhat  that  is  loft  ;  the  mandamus  gives  no  right,  not  even  a 
right  of  pofleflion;  fo  that  if  the  judgment  (hould  be  rcverfcd, 
ftill  the  fame  right  would  fubfift  in  him,  which  makes  the  reverfal 
fignify  nothing.  To  which  Powys  Juftice  agreed.  Et  per  Eyre 
Juftice,  A  writ  of  error  only  lies  on  what  is  properly  a  judgment, 
which  this  is  not.  I  was  indeed  inclined  to  think  it  a  judgment 
from  the  entries  that  I  mentioned  formerly ;  but  upon  looking 
further  into  it,  1  find  that  the  entries,  where  returns  have  been 
allowed,  do  not  warrant  that  opinion,  for  they  are  without  an 
ideo  confideratum  ejl.  In  all  procedendo s  the  entry  is  with  an  tin 
conjideratum  ejl^  and  yet  it  is  certain  error  will  not  lie,  neither  w^ill 
it  on  the  return  of  a  refcuc.  The  entry  in  the  cafe  of  the  Aya^ 
bury  men  is.  Super  quo  vijii  et  per  curiam  hicplenius  intelleffh  cmni' 
bus  etjtngulis pram'ijfts^  pro  eo  quod  videtur  curia  hie  quod  caufa  cap^ 
tionis  et  detentionis  fupranomvuiti  A.  B.  non  pertinet  ad  banc  cur^ 
ideo  remittiiury  without  an  ideo  confideratum  eft ;  which  entry  was 
made  on  great  confideration,  and  is  an  argument  the  judges 
thought  that  not  to  be  a  cafe  relieveable  by  writ  of  error.  Et  per 
Fortcfcue  Juftice,  Entries  of  mandamuses  are  of  late  date ;  perhaps 
iu  L'i^land  they  do  not  enter  them  yet :  the  party  cannot  travcifc 
"  this  return,  and  why  then  fhould  he  bring  a  writ  of  error  ?  There 

would  be  no  end  of  proceedings,  if  all  forts  of  officers  that  are  in- 
titled  to  a  mandamus  ftiould  be  hung  up  by  writs  of  error.  Per 
curiam  :  The  writ  of  error  muft  be  quaftied. 

Afterwards  a  writ  of  error  was  brought  in  Parliament,  and 
the  judgment  of  5.  R.  in  England  alTirmed,  with  CoU 
cofts, 
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Xjuftices. 


Sir  John  Pratt,  Knt.  Lord  Chief  Jujlice. 

Sir  Littleton  Powys,  Knt. 

Sir  Robert  Eyre,  Knt. 

Sir  John  Fortefcue  Aland,  Knt. 

Sir  Robert  Raymond,  Kt.  Attorney  GeneraL 

Sir  Philip  Yorke,  Knt.  Solicitor  Gcncrah 


Between  the   Pariflies  of  Burlefcome  and.  Sanpferd  Pererell. 

'  H  E  feffions  on  a  fpecial  order  adjudge,  that  executing  the  ^"^•^"?  *)** 
ofl5cc  of  tithingmaa would  not  gain  a  fettlement.     Et  per  ^^^^^i^tu 
cunam^    The   order  muft   be  quaflied,    for  this  is  an  annual  dement. 
ofHce  in  the  pariih  within  the  words  and  meaning  of  the  a£l  of 

Parliament, 

Between  the  Parilhes  of  St.    Michael  in  Bath  and  Nimny  in 
com'  Somerfet. 

ORDER  of  removal,  reciting  that  the  wife  of  B.  who  is  Order  to  remove^^^^*^^^ 
now  living,  and  C.  his  child,  had  intruded^  (^f.  and  were  »  married  wo-  fUd^miU 
likely,  ^c.  and  that  the  place  of  fettlement  of  the  wife  and  child  ^xtz^^n' 
was  in  St.  Michnely  they  are  therefore  removed  thither.     It  was  /be  Is  fcnt  from 
moved  to  quafli  the  order,  becaufe  it  did  not  appear,  the  hu(band  ^  b"**'s*c. 
was  at  the  time  of  the  removal  in  the  puriih  of  Si.  Mickael^  fo  g,*/   ^' 
that  it  may  be  they  fent  the  wife  away  from  the  hulband.     Sed 

p<r 
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per  curiam^  We  cannot  intend  he  was  not ;  if  he  was  in  the  pa- 
rifli  from  which  (be  was  fent,  that  indeed  would  vitiate  the  order ; 
but..s  neither  of  thefe  fads  appear  againft  the  order,  to  fatisfyos 
that  it  is  bad,  we  are  not  to  prefume  it  to  be  fo^  and  therefcHC  it 
muft  be  confirmed  ( i  )• 


(1)  ViJiRexw.  Lonaffon^  Btar,     Doug,  46.  and  Rex  ▼•  Ltigb^  i^* 
S.  C.  153.    Rex  V.  flighar  IFalion,     45. 
r^«  162*  and  Rex  v.  Himckfwortb, 

Hodgkins  et  ux'  verf.  Corbet  et  ux'. 

Wor&  ttuti-  AT"^  ^  THE  T  moved  for  a  prohibition  for  thefe  words  fpol- 
nottntare  with-  ^  V  en  in  LonJon^  **  You  arc  a  cuckoldly  dog,  and  bid  the  bitch 
in  tke  cuftoa  of  «  y^^  ^]£^  ^omc  out" ;  and  cited  Hii.  12  Ann.  Evans  v.  Her- 
wood,  where  "  She  is  with  cViild,^  fpoken  of  a  Gngle  woman, 
was  held  tantamount  to  calling  her  whore,  and  a  prohibition 
went.  So  Pa/,  l  Geo.  Witborn  v.  Coddy^  the  wife  libelled  for 
calling  her  hulband  cuckold,  and  a  prohibition  was  granted.  Ei 
per  curiam^  Fortnerly  it  was  held  that  words  tantamount  were  not 
within  the  cuftom,  but  the  later  refolutions  have  denied  that  cafe 
in  Lutw.  1042.  And  Mich.  1 1  ff^.  3.  B.  R.  Smith  ▼•  Glafsj 
the  words,  fpoken  in  London  were,  **  She  was  never  married, 
and  what  is  her  hopeful  fon  j"  and  by  the  opinion  of  the  whole 
court  there  was  a  prohibition.  There  muft  be  a  prohibition  in 
this  cafe. 


(I)- 


( I )  Ficon  V.  fPotth,  etnte  47 1 .  823.     Tbtyei'  v.  Eajhuick,  4  Burr* 

S*  P.   Lockey  v.  Dattgerfield^  poft.  2032.   and    the   cafes    colleded. 

1100.       Cook    V.    IVingfeU^    ante  6  Com,  Dig,  tit.  PfchibittoM^    (G- 

555.     Fergttfon  v.   Cutlbert,  ante  14)  131. 

Alcock  verf.  Carter. 

Under  what  cir-  TV  A"  ^'  Atwood  movcd  the  common  motion  to  fct  afide  fo  much 
cumftanccs  the  J^VJL  of  the  affignment  of  errors  in  a  caufe  out'  of  Ireland,  as 
•p°^'?ofwar«nts  ^^^^^^^  to.  the  want  of  a  warrant  of  attorney  ;  whicK  was  oppofcd 
of  attorney  to  be  by  Strange,  who  produced  an  affidavit  fwoni  before  one  of  the 
afli^.ncdona       Judcjcs  xu  Irela/id  (i ),  With  a  certificate  from  tlie  proper  officer, 

"wo-ir  of  error  out  •'      °                            *    '                                                              *      '^ 
•ilrel^vJ. 

(1)    Affidavit    of   a    plaintiff    warrant  of  attorney,  Cj^r.  rcfufed 
living  in  Inland,  before  a  com-     to  be  read.     Sibthorpc  v.  Mams, 


mifli'.»ncr  of  the  Common  Picas     Barnex  j^o. 
there,  of  ihe  due  execution  of  a 


tlut 
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that  there  was  no  waiant  filed ;  and  alfo  an  affidavit  of  the  agent 
here,  that  he  received  both  from  Ireland^  and  believed  .them  to  be 
authcntick ;  and  infiftcd  that  it  now  appearing  they  were  not  Iham 
errors  affigned  merely  for  delay,  the  reafon  upon  which  the  com- 
mon motion  is  made  failed.  Et  per  curiam.  This  is  fufficient  to 
fatisffus  that  there  is  fome  foundation  for  our  fending  a  certtora^ 
ri^  and  therefore  the  errors  muft  ftand.  Strange  moved  for  time 
till  the  next  term  to  return  a  certiorari^  which  was  granted  accord- 
ingly. 

Payne  verf.  Fry. 

TH  E  defendant  pleaded  in  abatement,  that  he  was  one  of      t  54^  J 
the  clerks  of  Sir  G.  Cooke,  prothonotary  in  C.  B.  and  Squib  the  derks  of  « 
moved  to  fet  it  afidc.     Upon  a  rule  to  (hew  caufe,  Strange  contra  c?2r.*Meiiot in- 
produced  the  affidavit  annext  to  the  plea,  wherein  the  defendant  titled  to  prin- 
fwore,  that  he  ferved  his  clerkfhip  with  a  Common  Pleas  attorney,  ***** 
and  that  he  had  for  many  years  afied  as  an  attorney  or  folicitor, 
and  followed  no  other  employment.     And  after  confideration  the 
court  fet  afide  the  plea,  being  all  of  opinion,  fuch  clerks  had  no 
privilege  at  all,  tht  y  not  being  fwom  as  attornies  are,  nor  ever 
ading  as  clerks  in  the  prothonotary's  office.     And  that  it   was 
not  fufficient  for  the   prothonotary  to  enter  their  names  in  his 
book.     As  to  fuch  ckrks  as  were  a£lually  employed  under  him, 
for  fo  long  as  they  continued  in  that  employment,  they  would         '^  * 
be  privileged,  but  no  longer  ;  as  in  the  cafe  of  a  Judge's  clerk ; 
and  an  old  rule  8  Car.  was  cited,  where  they  were  reftraincd  from 
pra£tifing  as  attornies. 


Dominus  Rex  verf.  Gage. 

THE  defendant  was  convi£led  on  5  Ann^  c.  14.  for  ufing  5Aim. c.x4« 
a  greyhound  in  killing  four  hares,  per  quod  he  forfeited 
20 /.  (i). 

Reeve  excepted  to  the  convifilon,  that  the  aft  of  Parliament  Whq-e  juftJces 
had  only  pivcn  the  iuftices  iurifdiftion  to  convift  upon  the  oatl*  have  power  t» 

r  j-i.1        •        /v  i_  t.-  I.-  convia  on  oath 

ot  one  or  more  credible  witnefles,  whereas  this  was  upon  his  own  ^f  o^e  witncfs, 
confeffion,  which  he  infifted  the  iuftices  had  no  power  to  take  \  they  may  con- 

vidt  on  the  con- 
_.^___— _^.«.«____««________«.«.^__^_«__________-     felTion  of  the 

party  (2). 

(1)  Fide  Rex  V.  Little^  i  Bnrr,     day,  fmce  whether  he  kills  one  or  8Moa.63.S.C. 
609.     Rex  V.  Haliy   1  Term  Rep,     ten  hares  during  that  period,  it 

320.  conditutes  but  one  ofFence.     Per 

(2)  It  feems  that  the  defend-     L9rd  Mansfieid,  Crefpsv.  Dm  den, 
am  cannot  be  convltfted  in  more     Onop,  646. 


than  one  penalty  of  5/.  in  one 


and 
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and  It  follows  in  the  aft,  that  the  perfon  fo  conviflcd  fhall  for- 
feit, which  wordyj  is  relative  to  the  former  method  by  oath  of 
one  or  more  credible  witneiles  :  and  he  put  the  common  cafe 
upon  the  removal  of  a  poor  perfon,  which  muft  be  upon  com- 
plaint of  the  churchwardens  or  ovcrf^ers,  the  juflices  having  ju- 
rifdiftion  only  in  that  manner. 

Sedper  curiam^  {prater  Eyre  J.)  The  conviftion  muft  be  con- 
firmed. The  intent  of  mentioning  the  oath  of  one  witnefs  was 
only  to  direft  tlie  juAiccs,  that  they  fliould  not  convi£l  on  lefs  evi- 
dence :  fuppofe  the  confeillon  had  not  been  before  the  juftices, 
but  before  two  witneffes  who  had  fworn  it ;  that  would  be  con- 
vifting  him  on  the  oaths  of  witnefTes,  and  yet  the  evidence  would 
not  be  fo  ftrong  as  this.  By  the  civil  law  confefCon  is  efteemed 
the  higheft  evidence,  and  in  fome  cafes,  though  there  are  one 
hundred  witnefles,  the  party  is  tortured  to  confefs.  Here  die 
juftices  had  a  better  evidence  than  the  oath  of  any  fingle  witnefs, 
[  547  1  and  it  is  a  monilrous  thing  to  fay  that  a  better  fort  of  evidence 
ihall  not  do.  '  • 

Eyre  J.  contra^  thought  there  was  no  occaCon  to  carry  this  aft 
of  Parliament  fo  far,  the  22  £5^23  Car.  2.  c.  26-  giving  power  to 
convift  for  this  offence  upon  confefBon,  with  a  different  penalty, 
and  that  it  ought  to  have  been  a  conviftion  upon  that  datute* 
The  convidion  was  conilrmed. 


Dominus  Rex  verf.  Sarah  Salilbury. 

fimdke.  O  H  E  was  committed  to  Newgate^  for  ftabbing  a  gentleman  vitJi 

O  a  knife,  fo  that  his  life  was  defpaired  of ;  and  having  obtained 
a  taheas  corpus  out  of  the  King's  Bench,  the  day  before  flie  was  ta 
be  brought  ;up  (he  moved,  chat  a  phyfician  and  furgeon  of  her 
own  nominating  might  be  permitted  to  beprefent  at  the  drcfling 
the  gentleman's  wound,  fo  as  to  be  able  to  fatisfy  the  court  that 
he  was  out  of  danger  in  order  that  they  might  bail  her.  Sedfer 
curiam^  There  never  was  a  motion  of  this  nature,  efpecially  fa 
early  as  this  is  ;  the  courfe  is,  for  the  friends  of  the  party  injured 
to  lay  his  condition  before  the  court  when  they  oppofe  the  bafling ; 
if  they  do  not  do  it,  then  we  may  order  fuch  an  attendance  for  our 
own  fatisfaftion  i  but  at  the  prefent  the  defendant  has  no  tight 
to  demand  it« 
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Dom'inus  Rex  verf^  Harvey  ct  al\ 

UP  O  N  a  motion  for  an  information  againft  the  defendants,  *r!ie  court  will 
to  (hew  by  what  authority  they  afled  as  burgefles,  having  ^^^hcre'" 
never  been  admitted ;  the   only  act  alleged  was,  their  voting  for  the  only  ataiag 
Parliament  men  at  the  laft  elediion.    'Hie  defendants  by  affidavits  |j  ^J?^"*  ^ 
fliewed  they  were  inhabitants  of  the  borough,  and  that  as  fuch  5T«aiRep.i5. 
they  had  a  right  to  vote,  though  they  were  no   burgefles ;  but 
did  not  deny  their  voting  as  if  tliey  were  burgefles.     Per  curiam^ 
Since  they  had   a  right  to  vote,  we  will  not  inquire  into  that 
queftion,  which  is  more  properly  determinable  in  the  Houfe  of 
Commons.    The  rule  was  difchargcd* 

Mr.  Dottin's  cafe, 

TtACKE  T  agreed  to  aflign  a  leafc  to  Sulton^  who  fent  for  In  what  cafe* 
-*^  Doitin  an   attorney  to  take  the  deeds  and  perufe  them.  *J^J**""  *j" 
Dottin  drew  an  aflignment,  and  then  Sutton  paid  him  for  it  and  ney  to  deliver* 
took  back  the  deeds.     And  now  Hachet  moved  for  a  rule  on  dccds.pDft.6*x. 
Dottin,  to  deliver  him  the  deeds.     But  upon  laying  the  cafe  be-       r   -^g  j 
fore  the  court,  they  would  make  no  rule  upon  the  attorney,  it 
appearing  to  be  a  fair  tranfa£lion  in  delivering  back  the  deeds  to 
his  own  client. 

Lord  Conin^fby^s  cafe. 

HE  brought  an  eje£lment,  and  had  a  rule  for  a  trial  at  bar ;  Ho  new  ejed'* 
but  it  being  upon  the  dcmife  of  a  wrong  perfon,  he  deliver-  ^IJt  tiJJ  ^^^ 
cd  new  eje£lment$,  and  coming  again  for  a  trial  at  bar,  the  court  paid  of  the  firft. 
would  not  grant  it,  but  upon  payment  of  cofts  of  the  former  eject- 
ment (i  J. 


(i)    Fide   Prtjim   v.    Llngen,  will  be  granted.      Vide  Short  v. 

ante  479.    Holmes  v.  Brovm^  Doug,  King,  poft.  68  f.  as  to  where  pro- 

437.     Rex  V,  Amcry,  1  Term  Rep,  ceedings  (hall  be  ftayM  in  a  fe- 

363.  as  to  the  grounds  for,  and  cond  ejedmcnt»  until  thtcoHsof 

xtrm%  opon  which  a  trial  at  bai*  the  firft  are  paid. 

James  verf,  Hatfeild. 
At  Guildhall-  coram  King  C.  J. 

AN  infant  brought  an  aftion  of  aflault,  and  declared  j^^r  guar*  What  the  gaar- 
diantim*     And  to  prove  that  his  witnefs  was  the  promoter  ^^^^  ^^^  admits 
of  the  cauCe  and'  at  the  cxpence  of  it,  the  Chief  Juftice  allowed  ^"lain^  ^l\^ 
the  defendant  to  give  the  guardian's  declaration  to  that  purpofe  ^ant. 
in  evidence,  he  being  a  perfon  liable  to  cofts. 


$A9 


Amends  not 

pleadable  to  a 

voluntary  titf- 

paft. 

5  Com.  Dig. 

Pleider,  («  M. 

36.)  808. 
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Sir  John  Pratt,  KfH.  Lord  Chief  Jufiice. 

Sir  Littleton  Powys,  Knt.  ^ 

Sir  Robert  Eyre,  Knt.  \jujiices. 

Sir  John  Fortefcue  Aland,  Knt.     ^ 

Sir  Robert  Raymond,  iCnt.  Attorney  General. 

Sir  Philip  Yorke,  Knt.  Solicitor  General. 


BsiQee  verf.  Vivafb. 

IN  trefpafs  for  taking  away  goods  the  defendant  pleaded  tender 
of  amends,  and  on  demurrer  judgment  was  given  for  the 
plaintiflF:  the  21  Jac.  i.  c.  16.  giving  fuch  plea  onlj  in  the 
cafe  of  an  involuntary  trefpafs  with  a  difclaimer,  and  fo  is  a  Roll. 
Abr.  570, 

Dominus  Rex  verf.  Wells. 


Indiament  re-  T^  ^  ^  court  granted  a  certiorari  for  the  defendant  to  the  Old 
moved  fiwn  0/J  X  Bailey  to  remove  an  indi&ment  for  forgery  *,  the  defendant 
<V«%.  appearing  to  be  a  man  of  good  repute,  and  the  profecution  upon 

^ght  grounds  (i). 


(l)  Fide  Rex  v.  Morgan,  fe/i. 
1049.  ace.  Rex  v.  Pu/ey,  fiift. 
7x7.  where  it  was  refufed,  and 
Rex  V.  Elfnd,  ftoft.  877.  and  that 
it  will  only  be  granted  on  the 
application  of  a  defendant  npon 
fpecial  circttjnilanccs.      Rtx   v. 


Gunflon^  f^fi,  583.  Rtx  v.  IVehh^ 
poft.  1068.  Et  'vide  Rex  v.  Befi^ 
Irnnd^  poft.  1 202. ,  Rex  V.  Dufcbefs 
of  KingJien^Ca^p.  283.  zHmwk, 
P.  C.  cb.  27.  feS.  26,  27,  t^  18. 
2  Com.  Dig.  Certiorari  J  (A.  i*} 
185.  (D.)  193. 
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Macdonncl  w/.  WcMcr. 

Hil.  9  Geo.  rot,  273« 

IN  rq)levm  the  defendant  avows  for  rent  under  a  leafe  dated  AAcn^Mne 
24  June ;  habendum  a  pracP  24  rfiV    7«/iiV,  t^r.  vi>/j//^  cuius  ^*  commenco- 
the  plainaff  entered  the  laid  24th  of  June,  ^m  „ot  j,,,,^ 

the  payment  •£ 

On  demurrer  in  C.  5.  it  was  objefted,  that  the  plaintiff  was  ^Jf"^  "^^^  "" 
adifleiior  by  entering  the  24th,  when  the  Icaie  was  not  to  com-  8Mod.54,S.C. 
mence  till  the  next  day,  and  confequently  the  poilei&on  was  not 
under  the  leafe,  bat  by  virtue  of  a  tortious  fee. 

But  after  confideration,  judgment  was  given  for  the  avowant; 
the  court  being  of  opinion,  there  was  a  great  difference  between 
this  cafe,  and  an  eje£lment,  where  the  plaintiff  who  claims  a 
term  does  at  the  fame  time  (hew  he  has  gained  a  tortious  fee  ; 
whereas  here  be  the  entry  tortious  ot  not,  it  cannot  difcharge  the 
contra£l  for  payment  of  the  rent.  Cro»  EU  169.  2  Leon*  99* 
I  RoU.  Abr.  65.    The  judgment  of  C.  B.  was  affirmed. 

HolHfter  verf.  Coulfon. 

THE  defendant  pleaded  non  affumpjlt  infra  fepc  annos%  the  A iM^r  pre- 
plaintiff  replied  a  latitat  %  and  the  court  on  demurrer  held  ^"^^^J^JJI)* 
it  well  enough,  without  (hewing  a  bill  of  Middlefex*     Judicium  j  sid.  53. 4o. 
pro  quet^.  Sqr.  i$6, 

L.  Raym.  144X« 
Poft.  734. 

Haward  ani  the  Bank  of  England. 

TH  E  plaintiff,  who  kept  cafli  with  the  Bank,  on  Saturday  '»  T?*?' ?'"?  • 
left  a  note  for  50/.  on  Cox  and  Cleeve:  on  Monday  they  miftTctw^*^ 
gave  it  to  the  runner,  who  left  it  at  the  (hop  in  the  morning,  dered. 
where  they  cancelled  the  note ;  but  when  he  called  in  the  after- 
noon for  the  money  according  to  his   ufual  pr^dlice,  he  found 
the  bankers  had  ftopt  payment ;  whereupon  he  tjDok  a  new  note  of 
the  fame  tenor  and  date.     And  King  C.  J.  dire£led  the  jury,  that 
it  would  be  dangerous  to  fuffer  perfons  to  deal  with  notes  in  this 
manner,  and  faid  the  Common  Pleas  was  of  that  opinion  in  the 
like  cafe.     But  however  he  dire£ted  they  (hould  only  find  the 
value  of  the  note  when  cancelled,  upon  which  the  jury  found 
25  /.  the  goldfmiths  having  paid  10  /•  in  the  pound  (i  j. 

(i)  Turner  et  al*  V.  M:aii,  ante  416.  Contra  and  fee  the  ca(es 
here  ctced. 

t 
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Thompfon  verf.  Beny.    In  C.  B* 

Wbetc  no  more  HT^  R  E  S  P  A  S  S  for  breaking  his  clofe  and  cfaaGng  his  bull. 

Mfti  than  «u-        J^     Verdidl  for  the   plaintiff  and  i  x.  damages.      And  the 

"Jj**'        •     queftion  was,  if  he  (hould  have  any  more  cofts  than  damages; 

»97''      ^    ''  ^"^  ^^^^  '^y  ^^  court  that  he  (hould  have  his  cofts,  bccaufc  the 

Ante  X93.  534«  22  C^  23  C/zr«  2*  c.  9.  extends  only  to  fuch  adiions  of  trefpafs 

where  the  freehold  may  probably  come  in  queftion.     Vide  Rapu 

487.    3  Mod.  39.    And  how  could  the  freehold  come  in  queftioa 

upon  chafing  of  a  bull  ? 


Rawbone  verf.  Hickman. 

Tco6ir#  TT  was  moved  In  arreft  of  judgment,  that  the  record  was,  rf 

X  pr£d^  querent  (inftead  of  def.)fmUiter,  fo  no  iffiie  joined :  but 
the  court  held  it  was  aided.  Cre.  El*  4.35,  904.  And  AficL 
5  Geo.  2.  on  the  authority  of  this  cafe  the  court  would  hear  no 
argument  on  the  like  obje^ion  ( i  }• 

■ -  ■        ■■!  ■  ■        I     ■■!     ■      -  11 

(l)  Ahrabatv.  Smm^  Com,  Rep.     Amendment^  (K.  2.)  (L.  2.)  (M.) 
250.     Blacklock  V.   Mariner,   ib.     Pleader^  (E.  39.) 
557,  and  fee   i  Cm.  Dig*  title 


«a 
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Sir  John  Pratt,  Knt.  Lord  Chief  Jujiice. 

Sir  Littleton  Powys,  Knt.  -j 

Sir  Robert  Eyre,  Knt.  \yu/lices. 

Sir  John  Fortefcue  Aland  Knt.     ^ 

Sir  Robert  Raymond,  Knt.  Attorney  General. 

Sir  Philip  Yotke,  Knt.  Soiicitor  General. 


Anonjmom. 

OTRANGS  moved  for  a  mandamus  to  the  official  of  the  MamUmt  t» 
^   Bifliop  of  Ghucefter,  to  commit  adminiftration  to  the  widow  S^^'  ■dnOni- 
of  an  inteftate.     Sfdfer  curiam.  That  will  be  to  deprive  the  ordi-  j  sid!ft8i.  lyu 
nary  of  his  ele£iion,  in  granting  it  to  her,  or  the  next  of  kin ;  i  Ler*  187* 
therefore  take  your  mandamus  generally,  to  grant  adminiftration  ^^  ^'  ** 
of  the  goods  ot  the  inteftate  (i). 

(1)  Bat  a  mandamas  will  lie  D^Bor  H^,  1  Black.  648.  Et 
to  grant  it  to  the  next  of  kioi  nndc  L9V€gr9'9i  v.  Betkell^  ih.  668* 
tbi  wid9w  icing  dead.     Rex  v. 

DominuB  Rex  verf.  Hotdu 

MR.  Eyre  moved  to  quafli  an  indiftmcnt  on  5  EJis^.  c.  4.  la^^B^t  ^ 
where  it  was  averred  to  be  a  trade  ofed  at  that  time  in  5  £/&«, 
Great  Britain^  inftead  of  England ;  and  after  a  rule  to  (hew  caufe 
it  was  made  abfolute  without  oppofition  ( i  )• 

{i)Rexr.  Ltfier,  foft.  788.  S.  P. 
Vol.  !•  Qj,  %rin. 
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5V««.  13  Geo.  Rex  V.  Pari/b,  another  quafiicd  on  the  authority 


of  this  cafe. 


[  553  ]  Domkius  Rex  verf.  Athoe  fcnior'  et  junior*. 

^  e  ,>r.  M««j«Mdfe-  n-S  HE  defendants  were  convified  at  if*r«f*r</ affixes  for  a  mur- 
^^^  Sn ^ P^     1     der  committed  in  Pembroiejhire,  >*hich  is  an  ancient  ff'el.i 
ofH'aia  may  be  ^.^^^    ^„^  no  part  of  the  lordfliips  marches  in  Wales  \  4nd  « 
lSi":^n°"'  the  affixes  they  moved  in  arreftof  judgment,  that  Ac  26  H.  8... 
(0  6.  did  not  extend  to  all  the  principality  of  fValet,  but  only  to  tie 

c*;I±.Vii;«  lordlhips  marches,  where  the  inconvenience  only  was  reotcd  to 
Cmoreaturge.  ^  ^r^  ^^^.^^  /?or/*/fw,  before  whom  they  they  were  tncJ, 
•  thinking  it  proper,  a  point  of  fo  great  confcquence  ftiould  be 
folemnly  determined,  ordered  a  certiorari  and  habeas  corpus  to  be 
brought,'  by  virtue  of  which  the  defendants  and  the  conviaion 
were  both  brought  before  the  court  of  B.  R.  And  after  heanng 
of  counfcl  on  both  fides,  and  confideration  of  the  feveral  ftatutes 
of  «6  H.  8.  c.  4-  a  H.  8.  c.  6.  and  34  W  35  H.S.c.  26.  t}.e 
whole  court  were  unanimoufly  of  opmion,  that  the  Judges  of 
affize  in  the  next  adjacent  Efiglj/b  county  had  a  concurrent  junf- 
diaion  throughout  all  Walej  with  the  juftices  of  the  grand  icf- 
fions  J  and  confequently  the  defendants  were  weU  tried  at  Here- 
5  Bur.  »797.  /ird.  The  defendants  thereupon  received  fentence  of  death,  and 
being  in  the  cuftody  of  the  marihal  were  executed  at  the  water- 
ing place  by  Kent-Jlreet,  being  the  ufu»l  place  of  execution  for  hu 
prifoners. 


(,)    1   Hawi.   P.  C.   <b.  31.     /'.C.  157.  and  Che/erK  not  U) 
ct  ll/i.  t  /  370.  '  /«.  H.    i.r».  I  //«ci.  6  ed.  aao.  note. 


Where  the  co- 
venant i>  joint 


Lilly  verf.  Hedges. 

TH  E  plaintlffbrings  an  aftion  againft  Hetlges  only,  on  a  co- 
venant entered  into  by  him  and  Gr#«,  that  they  and 
and  feveral,  in  ■l  ^f  ^^m  will  account  for  all  rcnts  that  they  or  either  of  them 
•naaioD^pinft  j  j^    plaintiff's  eftatc-,  and  affigns  tin:  breach,  that 

Srh'Ji^te    f^tS^sLi  Griffin  received  7000/.  yet  they  nor  either  of 
S^rf^Acm  ever  accounted. 

I  Mod.  i«6.  ^ft„^,dia4br  the  plaintiff,  Wtarg  moved  in  arreft  of  judg- 

ment, that  though  the  plamtiff  had  an  eleOion  to  bnug  cither  a 
joint  or  feparatc  aftion  5  yet  this  yas  neither  joint  nor  feveral. 
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being  agamft  one  only  for  the  negle£l  of  both.  Sed  per  curiam^ 
the  zGtion  is  well  brought,  perhaps  the  other  never  fealed  the 
deed,  and  it  Is  no  new  thing  for  one  man  to  covenant  for  the  zQt 
of  another.     The  plaintiffmud  have  judgment. 

Between  the  Parifhes  of  Allhallowt  on  the  Wall  and  St.  Olavc     [  ^ ^^  J 

in  Surrey. 

UPON  afpecial  order  of  feffions  the  cafe  was  ftated,  that  ^' »« bound  to 
an  apprentice  was  bound  to  A.  in  one  pariih,  but  by  agree-  w«  fetttom[wtii 
ment  ferved  B*  in  another  parifli,  and  the  feilions  fettle  him  in  c.*t  parifli* 
with  B.  8  Mod.  i6t. 

I  Self.  Ca.  p. 
275.  No.  215. 

Et  per  curiam.  The  order  mull  be  confirmed.    This  is  exa£lly  Ca.  of  Sett,  and 
the  cafe  that  was  in  this  court.  Mid.  3  Geo.  between  the  panlbes  ^*"*  P'  y^* 
of  Holy  Trinity  2Lnd  Shoreditci,  where />rr^  was  bound  to  Jrwiy 
with  intent  to  ferve  Green  (as  he  did) ;  and  the  court  upon  a 
fpecial  refolution  adjudged  the   fettlement  to  be   with  Green. 
Ante  10, 


Grumble  ver/.  Bodilly. 

HERE  was  a  verdid  for  the  defendant  in  eje£lment,  and  where  there  !• 

the  plaintiff  brought  a  writ  of  error,  and  a  new  eje£tment.  judgment ff» 

And  it  was  moved  to  ftay  the  proceedings  in  the  fecond  ejeftment,  ^^nt  "cX^fludl 
till  the  cofls  of  the  firft  were  paid.  SalL  2559  258.  Etper  curiam,  b«  paid  beibre  a 
Unlefs  the  plaintiff  can  fatisfy  us,  that  the  writ  of  error  is  brought  J«^  «*« 
with  (bme  other  view  than  to  keep  off  the  payment  of  cofts,  we  s'mS^iic^ 
will  not  fuffcr  the  plaintiff  to  proceed  in  his  new  cjeftmcnt.  And  S.  C« 
he  not  (hewing  any  thing  elfe,  the  proceedings  were  flayed,  un- 
lefs cofls  paid  in  a  fortnight. 

WooUey  verf.  Brifcoe. 

IN  a  flock  caufe  the  defendant  pleaded  that  the  contraA  was  Surpiuiice.  ;, 

not  regiftered  before  the  firft  oi  November  iTio.fecundumfir^  8  Mod.  173. 
wamjlatuti  in  hujufmodi  cafu  editi  et  provifi.     The  plaintiff  replies,  \^^  5u^^f*'* 
that  it  was  regillered  fecundum  ftrmam  Jlatuti  j  upon  which  they 
are  at  iffue,  and  it  is  found  for  the  plaintiff. 

It  was  moved  in  arreft  of  judgment,  that  this  was  an  immate-  Ante  317. 
rial  iffue,  becaufe  the  a£l  of  Parliament  does  not  require  fuch  re-  Poft-  62a.   . 
giftry  till  the  firft  of  November  1 72 1.  and  then  the  plea  being  only 
to  the  firft  of  November  1 720.  upon  which  the  iffue  is  joined,  the 

Q^q  2  jury 
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jury  could  not  find  it  to  be  regiftercdaGtonling  to  the  d!i€£Horil 
of  the  ftatute. 

Sedper  curiam^  The  time  was  tmperdnently  mendoned  In  the 

plea  \  tlie  tflue  is  joined  upon  that  part  which  is  only  material, 

-  .    vix.  the  rt^Sxj  ficundumfortnam  Jlatutif  and  therefore  the  reft 

i  555  J   niuft  be  reje£i:ed  as  furplufage.     If  not,  then  the  rcplkation  is 

ill,  and  fo  is  the  plea,  and  then  the  declaration  muft  ftandj  and 

the  plaintiff  have  judgment  (i]« 


(l)  Re/,  ace.  Wpodwardy^  Rohiti/M,  ante  303.     Bpjfcc  v.  IFbkmker, 
Demg.  94«  S.  P. 


Dominus  Rex  verf,  Ford. 


ContiaMB  for     ^^Onvi£lion  on  3  Car.  i.  r.  3.  for  keeping  an  alehoufe  widiout 
keeping  an  ale-  \^  "  .    ~       -        ..   ^    .-..-..         . 

a  Mod*  174.      provifp  to  exempt  perfons  who  have  been  punifhed  by  the  former 


iRcpiiig  an  ale-  \^  licence :  and  Forte/cue  obje£led,  that  in  the  aft  there  is  a 


I  Seff.  Ct.  p.     law  of  5  &f  6  £•  6*  c^  25*  and  therefore  it  ihould  have  been  iaid 
**t  ^^  •*••   heliad  not  been  proceeded  againft  upon  that  aft. 
• 
Sedper  curiam^  That  coming  in  by  way  of  provifo,  he  fliould 
have  infifted  on  it  in  his  de^nce(i)}  it  appears  he  was  aiked 
what  he  had  to  fay,  and  therefore  we  may  reafonably  prefume  he 
had  no  fuch  defence  to  make.    The  convidion  was  confirmed* 


(i)  Vide  Rix  v.  SryoMy  p»/.     ception  to  a  former  one. '  In  Rex- 
lioi.  S.  P.     So  alfo  where  a    y.  HaU^  i  Term  Rep.  ^zz^ 
Xobfequent  fiatate  makes  an  ex- 


Dominus  Rex  verf.  Robbifon  major'  de  Helftoun. 

d^XcfH  B^Mimm  t»  OER JE ANT  Pengdij  moved  for  a  mandamus  to  him,  to  pro- 
poce^to  elec«  ij  cced  to  an  ele^oii  of  a  new  mayor  upon  the  next  charter 
eUufeSr Wd-  ^y »  *^ appearing  by  affidavit,  that  under  a  claufe  for  holding 
ingoven  ovcT  he  had  been  in  pofleffion  four  years ;  and  it  being  doubtfid 

&eeftauiiO,i.  whether,  where  there  is  a  charter  day,  there  can  be  an  eleAson 
*'  ^  at  any  fubfequent  day^  the  court  granted  the  mandamus. 
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Cook  tm/.  Wingfield. 

TH  E  word  ftrumpet  was  held  to  be  within  the  cuftom  of  ^^JJf^^^. 
London 'j  but  the  defendanc  not  coming  for  a  prohibition  P^*^^^^ 
till  after  fentence,  the  court  denied  a  prohibition  on  the  authority  Fort.  347.  S.  C. 
of  JrgjU  V*   Hunty  though  it  appeared  on  the  libd  to  be  fpoken 
in  London  (2). 

(i)  Fergufifi  V.  Cuthhtrt,  foft.  which  fee  Darhx.Cozegs^  I  Ttrm 

8x3.  8.  P.  Rf^  S52.  and  Ladbroki  r«  Cricktt^ 

(2)   Amit  188.  and  the  cafes  tTerm  Rep,  649. 
cited  in  the  note,  in  addition  to 


Dominus  Rex  verf,  Inhabiuntes  de  Little  Dean. 

IT  was  ftated,  that  a  man  took  a  leafe for  feren  years^  and ob-  "Ihe  cmirt wUi 
jeaed  that  it  might  be  only  hy  parol,  and  then  it  is  void  for  JJ*^*  ^^^* 
the   whole,  and  there  can  be  no  fettlement.     Sed  per  curiam. 
Then  it  (hould  have  been  ftated  to  be  hj  parol  \  we  muft  take 
it  to  be  by  deed,  otherwife  it  is  no  leafe  at  all.    Order  coni- 
firmed(i). 


(x)  ^.   Whether  he    would    at  will.     Vide  Cranhy  v.  St, Maty 
not  have  gained  a  fettlement  by     Guildford,  qnt9  502. 
a  reiidence  of  40  days  as  tenant 

Gray  verf.  Mendez.  r  ^^5  ] 

Mich.  9  Geo.  rot.  346* 

CASE  by  the  affignee  of  the  commiffioners  of  bankruptcy,  -me  ibtute  of 
the  defendant  pleads  mn  t^umpftt  infra  fex  annos,  to  which  i-im>t«ti«»  «■* 
the  plaintiff  replies  the  bankruptcr,  and  affignment,  and  that  the  ^!^^!!S^^!^ 
caufe  of  aftion  arofe  within  the  fix  years,  before  the  affignment. 

On  demurrer  the  court  held  the  replication  to  be  ill,  becaufe 
when  the  fix  years  were  once  begun,  the  ftatute  runs  over  all 
me/ne  afts,  fuch  as  coverture,  and  infancy,  in  the  cafe  of  a  fine. 
1  Lev.  31  ( x).     And  it  wouki  be  to  defeat  the  ftatute,  as  to  all 

(0  D«r  ex  dem.  Griggt  et  al*  Rep.  306.  note.  Dte  dm.  Du* 
V.  Tbaae,  M.  28  Geo*  3,  4  Term    route  v.  Joius,  fi.  )oo. 

0^4  3  fimple 
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(imple  contnds,  if  an  aflignment  at  the  end  of  five  years  and 
an  half  was  to  fee  all  at  large  again  (a).     JuMdumpro  dtfendtnte. 


(t)  AJbhrooke  y.  Mamly^  Ctmb,     Sea  CompMVf  v.  WjmonJfdl^  3  P. 
70.  but  no  decifion.      In  ^mub     Wnu,  143.  S.  P. 


Horfpoole  verf,  Harrifon. 

A  trader  van  be  ¥  ^  ^^  a£lion  by  original  againft  the  defendant  as  of  fuch  a  place 
fued  by  hii  de-  1.  yeoman,  he  pleaded  in  abatement,  that  he  was  a  lime  mer* 
'"•**iEu  ****  chant,  and  not  a  yeoman :  and  on  demurrer  the  court  held  it  an 
abate  unie6  he  iH  p^^^t  ^"^  awarded  a  rej^ndes  ottfter^  upon  this  ground,  that 
pleads  another  every  man,  be  he  a  trader  or  not  a  trader,  has  a  degree  by  which 
4efiee.  |^^  ^^^  ^  denoted ;  and  having  a  degree,  (if  he  has   a  trade 

like  wife)  it  is  in  the  election  of  the  plaintiff  to  foe  him  by  one  or 
the  other  9  and  if  he  fues  him  by  his  degree,  it  is  not  enough  for 
the  defendant  to  fay  he  is  of  fuch  a  trade,  becaufe  he  does  not 
give  the  plaintiff  a  better  writ  (i)»  In  this  cafe  therefore  the 
defendant  fliould  have  (hewn  himfelf  to  be  of  a  degree  higher 
than  a  yeoman,  and  that  would  have  abated  the  plaintiff's  writ, 
and  have  given  him  a  better  (2).  This  was  ruled  upon  the  autho- 
rity of  a  former  cafe  (3},  where  a  man  was  fued  as  yeoman,  and 
he  pleaded  he  was  a  homer,  and  tlie  court  awarded  a  rcfpondes 

(1)  2    Lii.    Raym,  1178.       3     B,  Com,  Ref,  371.  and  a8  H,  6. 
Black.  Cem.  302.  ace.  2.  b.  there  cited  contra. 

(2)  Smhb  V.  A/r//iff,  fofi.  816.  (3)    Ma/om    v.     RtfJ?lI,     Eqjf. 
A.  acc.  Rfibifijon  v,  MiaJj  im  C,     8  Gm.    1.     HJe  2   Lord  Rajm. 

1541. 


Jones  verf.  Pearle. 
Pafi  9  Geo.  rot.  ai. 


CSS7] 

^  r#i^4r^  Innkeeper  can- 


IN  trover  for  three  horfes,  the  defendant  pleaded,  that  he  kept 
a  publick  inn  at  GlaJ}enburyy  and  that  the  plaintiff  was  a  carrier 
"°^^"h***f  f  ^"^  "'^^  ^°  ^^'  "^  ^^^  horfes  there,  and  36/.  being  due  to  him 
k«piil«/«ccpt  for  *J^^  keeping  the  horfes,  v/hich  was  more  than  they  were  worth, 
in  LcnJon,  hc  detained  and  fold  them,  prout  ei  bene  rtcuit :  and  on  demurrer 

thhby«arf!r  i"**^"*^"^  ^^®  S»v«n  for  tl^c  plaintiff,  an  innkeeper  having  no 
ever.  power  to   fell  horfes,  except  within  the  city  of  London.  2  Roii. 

4hr.  85.    I  Vent.  71.    Mo.  876.    TeL  6-].    And  bcfides,  when 

th^ 
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the  horfes  had  been  once  out,  the  power  of  detaining  them  for 
what  was  due  before  did  not  fubfid  at  their  coming  in  again  ( i  )• 


(i)  In  inikm  V.  Carmicbael^  Doug»  ip^.     Cq.  BanL  Laws  516^ 
3  cd. 


Achcfon  vfr/I  Fountain. 

Mich.  9  Geo.  rot*  36^* 

UP O N  a  cafe  made  at  niji  prius  coram  Pratt  C.  J.  it  ap-  The oider of  aa 
peared  that  the  plaintiff  had  declared  on  an  indorfement  •"*^^**  "J*y  f*** 
made  by  William  Abercrombity  whereby  he  appointed  the  payment  aorfemMit  »*"* 
to  be  to  Louifa  Ache/on^  or  order,  and  upon  producing  the  bill  in  him  only, 
evidence  it  appeared  to  be  payable  to  Abercrombiff  or  order  j  but 
the  indorfement  was  only  in  thefe  words,  "  Pray  pay  the  contents 
to  Loui/a  Ache/on ;"  and  therefore  it  was  obje£):ed|  that  the  in- 
dorfement not  being  to  order  did  not  agree  with  the  plaintiff'^s 
declaration. 

But  upon  conftderation  the  whole  court  were  of  opinion,  it 
was  well  enough,  that  being  the  legal  import  of  the  indorfement, 
and  that  the  plaintiff  might  upon  this  have  indorfed  it  over  to 
another,  which  would  be  the  proper  order  of  the  iirft  indorfor(i). 
Judicium  pro  querente* 


(l)  More y, Mannings  Com.  Rfp.     2   Burr,    1216.        I    Black,  Rep^ 
311.     Edie  V.  £aft  India  Cwipany^     295.  Awn»  B,  L.  N,  P.  275..  S.  P. 

The  King  agairtfi  the  Chancellor,  Maftejrs  and  Scholars  of  the 
Univcrfity  of  Cambridge. 

JkyfANDAMUS  to  reftore  Richard  Bentley  to  his  academical  Ld.  Raym. 
^^  degrees  of  batchelor  of  arts  and  batchelor  and  doftor  of  i3i34» 

1*   •    a^  a  Mod.  14** 

divmity.  j?ort.ioi;s.c. 

Amandamwliei 
ao  an  univerfityto  reftore  to  Kademical  degrees,  where  it  ii  not  returned  that  there  it  a  vifltor* 

Where  the  retum  alledgei  a  fufpeofion  or  degradation  of  the  party,  and  doea  not  ftate  that  he  wai 
fummoned  to  attend  the  proceedings,  or  made  any  defence  thereto,  ic  is  ill, 

i^.  Whether  a  man  can  be  deprived  for  eontempiuout  words  fpolun  of  the  court  to  its  officer  ? 

Or  whether  the  court  of  congregation  can  deprive  for  a  contempt  to  tliatof  the  vice-chancellor? 

If  it  ftates  that  jS,  tx\i^\iiitd  jMfdam  def^iionesf  U  implies  that  they  were  upon  oath  . 

Q^q  To 
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To  duf  they  retum,  tkat  the  anirerfity  of  CamMifg^  Is  an  an- 
cient uiiiverfit]^  and  a  corporation  by  prefcription,  conlifting  of  a 
chancellor,  mafters  and  fdiohrs,  who  tine  out  of  mind  hare  had 
the  goremnient  and  corre£lion  of  the  members,  and  for  the  en« 
couragement  of  learning  have  conferred  degrees,  and  for  reafoa* 
able  caufeshave  ufed  to  deprive.  That  time  out  of  mind  there  has 
been  a  court  held  before  the  chancellor  or  vicc-cbancellor  for  the 
determining  of  all  civil  caufes  where  one  of  the  parties  was  a  mem- 
ber of  the  univerfity.  And  that  Queen  EUzaketb  by  letters  patent 
26  April  3d  year  of  her  reign,  granted  them  conufance  of  pkas, 
and  to  be  a  court  of  record,  and  feveral  other  daufes  of  the 
Vide  «  Ld.      charter  are  fet  out,  upon  which  no  queftion  arifing,  they  may  be 
Rajm.  i$3S-     omitted.    That  by  1 3  Eliz.  this  and  all  other  charters  of  the  uni- 
[  5  j8  J     verftty  were  confirmed  by  z6t  of  Parliament.    That  at  a  court 
held  23  September  1 718.  according  tothe  ufage  of  the  univerGty, 
before  Thomas  Goocb^  D«  D.  the  then  vice-chancellor,  one  Cmjeri 
Middleton^  D.  D.  a  member  of  the  univerfity,  levied  a  plaint  in 
debt  {or  4L  6  /•  againft  die  laid  Richard  Bentlej^  and  prayed 
proceis  againft  him.     That  thereupon  according  to  the  cuftom  of 
the  univerfity  a  procefs  ifliied  to  Edward  Clark  die  beadle,  10 
compel  the  faid  Sentley  10  appear  at  the  next  court.     That  before 
the  return  the  beadle  waited  upon  Bentley  at  his  lodgings  within 
the  jurifdidlion,  and  (hewed  him  the  procefs,  and  ferved  him 
with  it :  and  upon  difcourfe  between  them  concerning  the  procefs 
and  the  vice-chancellor,  Bentley  contemptuoufly  faid,  the  procefs 
was  illegal  and  unftatutable,  and  that  he  would  not  obey  it  j  that 
he  took  the  procefs  out  of  the  hands  of  the  beadle,  &ying  the 
vice-chancellor  was  not  his  judge,  et  quod  pned^  prHoncellarjus 
Jltdte  egit.  That  at  the  next  court  held  3  O^ober  1718.  MidJUtsn 
appeared,  and  declared  in  debt  for  4  /•  tf  /.  and   the  regifter  of 
the  court  exhibited  a  depofition  of  the  beadle  touching  the  con- 
tempt, which  being  read,  the  faid  Richard  Bentley  according  to 
the  ufage  of  the  univerfity  was  fufpended  at  omni  gradu  fufcepto. 
That  time  out  of  mind  there  has  been  a  cuftom  for  the  chancellor 
or  vice-chancellor  to  ftimmon  a  congregation,  confifling  of  fuch 
and  fuch  particular  members,  who  are  fpecified  in  the  return, 
who  have  ufed  to  examine  and  determine  all  matters  relating  to 
the  univerfity,  and  to  take  away  degrees  for  contumacy  or  rea* 
fonable  caufe.     That  a  congregation  was  held  17  OBober^  1718. 
when  the  vice-chsmcellor  declared  this  whole  matter  to  them,  and 
defired  their  judgment  upon  it,  after  which  having  read  the  de* 
pofition  and  the  feveral  ads  of  court,  a  certain  grace  was  pro« 
pounded,  according  to  the  ufage  of  the  univerfity,  in  thefe  words. 
Cum  reverendus  vir  Richardus  Bentley  coUegii  Trinitatis  mafffier^  ad 
fummos  w  bac  univerfidte  tittdos  et  bonnes  vejiro  favors  duium  pro* 
motusy  adcoje  immemorem  et  bcifui  et  vefirx  authoriMis  dcderU^  ut 

debiie 
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iehite  ftfmmomtus  ad  comparendum  et  refpondertdum  in  eauja  coram 
procancellarhy  thedientiatn  r^cufaveritj  mtniftrwn  univetfitatis  fum^ 
tnonentem  indignis  modit  ira&averit^  procanceliarium  et  capita  collegia 
$rum  opprobriis  impctiverit^  Juri/di^iofiem  dtnique  univerfitatis  longo 
ufu^  Regiis  ckartis^  et  autboritate  Parliamentt  Jfabilttam^  ^pro  nthilo 
habendein  ejfe  declaraverit  \  cumque  idnn  Richardus  Bentley  fuper  his 
cau/isabommgradufufpenfusfuit^  et  poflea  per  tres  dies  juridicos  eX" 
pehatusy  comparere  tamen  neglexerit  \  placeat  voUs  ut  diQus  Ri-^ 
chardus  Bentley  ab  otnni  gradu^  titulo  etjmre  in  hoc  univerfitate  deji-^ 
clatur  et  excludatur  :  et  fuperinde  per  fententiam  et  conjtderationem 
diEfit  congregationis  aiamni  graduy  titulo  et  jure  in  eadem  univerfitate 
dejecius  et  exclu/us  fuit.  That  he  has  not  yet  fubmitted  himfelf  to 
the  authority  of  the  unxverfity,  Et  its  de  caufis  falva  autboritate 
academica^  they  cannot  reftore  him. 

Chejbjre  Serjeant  pro  Rege.  The  matter  of  the  writ's  ifliiing 
having  been  argued  upon  the  rule  to  fliew  caufe  why  there  (hould 
not  be  a  mandamus,  I  fliall  fay  nothing  as  to  the  writ  itfelf ;  but    -.  - 

taking  it  to  have  well  iflued,  I  fliall  proceed  to  confidcr,  whc-   *•  ^^9  J 
ther  this  return  be  fufficient  to  hinder  the  awarding  a  peremptory 
mandamus. 

The  return  I  take  to  be  an  infufEcient  return,  and  therefore  a 
peremptory  mandamus  ought  to  go. 

As  this  is  not  a  cafe  within  the  ad  of  Parliament,  it  muft:  be 
confidered  as  a  mandamus  at  common  law,  and  the  return  mud 
be  certain  to  every  intent* 

'  That  this  writ  is  not  brought  for  a  fmall  matter,  I  would  jufl 
mention  the  confcquence  of  the  dtprivation :  there  are  many  pre- 
ferments and  privileges  which  can  only  fubfift  in  dignified  clcYgy- 
men,  and  fomeof  them  arc  mentioned  in  cur  ftatutes.  13  Ehz. 
r.  12-  17  Car,  2.  r.  3.  $  6.  So  that  now  thefe  degrees  which  at 
firft  were  only  titles  of  honour,  [Seld,  326  to  333.)  now  aflcii 
men  in  their  freeholds  and  pofledions. 

The  defendants  hare  fticwn  thcmfelves  to  be  a  corporation  by 
prefcription,  and  as  fuch  they  are  under  the  controul  of  this 
court,  and  therefore  they,  as  all  other  corporations,  muft  flicw 
the  removal  to  be  for  a  reafonable  caufe,  and  tliat  the  proceeding 
has  been  in  a  legal  manner. 

But  this  we  fay  is  neither  a  reafonable  caufe,  nor  a  legal  pro* 
cceding. 


rs«o} 
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As  te  the  roafonablenefs  of  the  caufe»  I  think  the  whole  will 
eome  under  thefe  four  heads,  and  if  neither  of  them  will  warrant 
the  fufpcnfion  (for  I  am  now  upon  that  only)  it  will  be  admitted 
to  be  illegal,  i  •  The  iird  is,  that  Bentley  faid,  the  proce£»  was 
illegal.  2.  That  he  declared,  the  vice-chancellor  was  not  his 
judge.  3.  That  he  adled  raflily,  ^i///i  f^t/.  And,  4.  The  taking 
away  the  procefs. 

As  to  the  iirfl,  in  faying   the  procefs  was  illegal,  do  not  the 

Jarties  every  day  fay  as  much  of  your  proceedings  in  fyeflmin/Ur-- 
all  ?  Is  any  tiling  more  common  than  for  a  man  to  tell  the  court, 
they  have  given  judgment  erromci^  or  have  charged  him  minus 
jujle  ?  You  bear  all  this  even  where  it  is  falfe  in  fad,  and  the 
judgment  not  erroneous  ;  whereas  in  this  cafe  I  am  fure  the  re- 
turn has  verified  what  was  faid  of  the  procefs,  that  it  was  illegal. 
For,  I.  It  doth  not  appear  whether  the  oflicer  was  to  compel  the 
appearance,  by  an  arrcft  of  the  body,  or  goods,  or  by  diftrefs 
infinite.  2.  The  plaint  was  in  debt,  and  therefore  it  (hould  have 
been  a  fummons.  3.  It  is  to  appear  at  the  next  court,  without 
faying  when  it  was  to  be  holden ;  which  obje£lion  has  been  often 
allowed.  2  Gro.  314.  Cro.  EL  105.  l  Mod.  81.  l  VenU  \%l. 
Raym,  204.  f  Roll.  Ahr.  484.  4.  It  is  not  faid  in  the  citation, 
at  whofe  fuit,  or  for  what  account,  he  was  to  appear.  6  Co.  54. 
Thefe  are  all  good  obje&ions  to  the  procefs,  and  ihew  that 
Bentley  was  well  juftified  in  faying  the  procefs  was  illegal ;  though 
if  it  was  legal,  I  know  no  harm  in  any  man's  difputing  the  legality 
of  any  procefs  whatfoever. 

2«  He  faid  the  vice-chancellor  was  not  his  judge.  But  coufd 
his  denying  that  weaken  the  power  of  the  vice-chancellor  over 
him,  if  he  was  his  judge  ?  In  thefe  cafes  they  ought  to  have  re* 
turned  the  occafion  of  fpeaking  the  words,  which  perhaps  may 
very  much  alter  the  cafe. 

3.  He  faid  the  vice-chancellor  j^/z/zi  egtt*  Wliat  arc  we  to  un- 
derftand  by  that  exprelTion,  fince  they  have  not  put  an  Anglici  to 
it,  I  cannot  tell.  It  may  fignify  that  he  has  a£ted  ra(hly»  or  uu- 
advifedly,  or  fomeching  that  is  very  innocent. 

4.  His  taking  the  procefs.  I  do  not  find  tliat  he  did  any  mote 
than  aik  to  fee  it,  and  fo  received  it  from  tlie  officer ;  it  does  not 
appear  he  did  not  give  it  him  again,  or  that  he  took  it  out  of 
the  officer's  hands  without  his  confent. 

But  now  if  all  this  charge  againft  Bentley  was  true,  yet  it  will 
never  warrant  the  fufpenfion  5  admitting  them  to  be  improper  cx- 

picffions, 
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preffions,  yet  for  contemptuous  words  a  man  cannot  be  deprived. 
If  he  hadfaid  fo  in  court,  perhaps  he  might  have  been  committed ; 
and  as  they  were  out  of  court,  he  might  be  bound  to  his  good  be- 
haviour; out  removals  for  words  can  never  be  juftified.  i  VeuU 
302.  2  Cro.  586.  I  Vent.  327.  3  Keb.  709,  81 1.  Cro.  El. 
78, 689.  Mo.  247.  Latch.  2g^.  Noy  gi.  Palm.  451.  In 
Bag^s  cafe  he  charged  the  mayor  with  a£ling  fooliflily  (which  is 
the  moft  they  can  make  oijlulte  egit  j)  but  it  was  held,  they 
could  not  remove  him  for  it. 

But  admitting  all  this  againft  me ,  that  here  was  a  reafonable 
caule  of  fufpenfion,  yet  if  there  be  not  likcwife  a  legal  proceeding, 
the  fufpenfion  will  be  void. 

The  firft  objection  to  the  legality  of  the  proceeding  is,  that 
the  vice-chancellor  had  no  fufficient  evidence  of  the  contempt ; 
the  regifter  only  exhibited  qua/dam  depofitiones^  which  doth  not 
conclude  them  to  be  upon  oath,  for  depono  is  a  relative  term,  and 
muft  be  applied. 

But  in  the  next  place,  if  the  word  depofition  fliould  be  thought  [  561  J 
to  import  the  evidence  to  be  upon  oath,  yet  here  is  no  authority 
to  adminifler  the  oath  fet  out  in  the  return :  the  old  books  call 
inch,  zn  ozthfacramentumfatuum.  3  Injl.  167.  Ttlvi  72,  iii. 
A  Mailer  in  Chancery  mud  be  averred  to  have  power  to  admi* 
nifter  an  oath,  or  elfe  the  court  takes  no  notice  of  it.  Latch.  29. 
133.     2  Keb.  284. 

Another  imperfefiion  in  the  proceeding  is,  that  here  was  no 
notice  given  to  Bentley^  to  come  in  and  defend  himfelf  againft 
the  contempt ;  if  he  had  been  there,  he  might  have  fo  far  ex- 
plained himfelf,  as  to  have  taken  ofF  the  force  of  the  expreflions : 
he  might  have  told  them.  It  is  true,  I  did  fay  the  procefs  was 
illegal,  and  have  fhewn  them  wherein:  he  might  have  (hewn 
that  the  vice-chancellor  was  not  his  judge,  but  that  he  was  vL- 
fitable  by  fome  body  elfe :  and  if  you  take  Jlulti  egit  to  iignify 
no  more,  than  that  the  vice-chancellor  bad  aded  raihiy,  it  would 
have  been  eafy  enough  for  Bentley  to  have  fatisiied  any  body,  but 
the  vice-chancellor,  of  the  truth  of  his  aflertiop :  and  as  to  th<^ 
charge  about  taking  the  procefs  out  of  the  hands  of  the  officer, 
might  not  he  have  replied,  though  I  took  tlie  procefs  out  of  your 
hands,  yet  did  I  not  give  it  you  again,  when  I  had  looked  upon 
it  ?  All  this  would  have  been  a  very  good  defence,  if  they  had 
given  him  an  opportunity  of  making  it. 

But  now  to  take  it  in  the  (Irongeil  manner,  that  he  was  ut^r 

(erl^  defencclefs  againft  every  part  of  the  charge,  and  that  the 

'^  charge 
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charge  will  warrant  his  fufpenfion  $  yet  ftill  there  ought  to  have 
been  notice  $  quia  quicunque  aliqmd ftatuerity  parte  tnmidkm  altera^ 
aqtitim  iicft Jlatuerit^  hdttd  aquus fiseritm  1 1  Co.  99.  I  &i.  14* 
2  Sid.  97.  Sit.  446.  453*  457.  478.  I  Ihould  not  have  cited 
thefe  authorities  to  prove  firil  principles,  but  only  for  the  infor- 
mation of  fome  who  attend  the  arguoient  of  this  caufe. 

The  only  matter  which  remains  now  to  be  confidered  is,  what 
was  done  by  the  congregation  in  confequence  of  the  vice*<han* 
ccllor's  fufpenfion.  If  die  fufpeufion  was  iUegal,  what  was  done 
by  the  congregation  will  fail  of  courfe.  If  the  fufpenfion  was 
legal,  yet  I  ihall  infiil  the  deprivation  was  not  fo. 

[  562  j  The  defendants  themfelves  have  (hewn,  that  even  this  body  is 
bounded  by  a  reftri£lion,  to  deprive  only  for  reafonable  caufc. 
Now  though  the  fufpenfion,  and  the  non-appearance  for  three 
court'days  to  fubmit  himfelf  (which  by  the  way  he  was  never 
called  upon  to  do)  will  warrant  a  deprivation  by  the  congrcga* 
tion ;  yet  it  is  but  reafonable  that  this  accufation  (hould  be  made 
out  to  them  in  a  proper  manner :  and  furcly  thefe  gentlemen 
will  never  contend,  that  becaufe  Mr.  Vice*Chancellor  nanwif 
the  contempt,  and  pctiit  thp  judgment  of  the  congregation  defr»^ 
mtffisy  that  this  is  fufEcient  to  found  the  fentence  upon.  But 
they  tell  yoUj  they  infpe£led  the  zGts  of  the  court,  and  heard  the 
depofitions ;  perhaps  there  were  no  a£b  of  court  relating  to  this 
matter  entered  in  the  books ;  the  expreflion  is  general,  w^eOis 
a^ibus  curia f  without  referring  it  to  this  cafe. 

But  further :  If  the  fufpenfion  without  notice  could  be  got 
over,  yet  the  deprivation  never  can.  It  was  nevet  imagined,  that 
a  member  of  a  corporation,  whofe  only  privilege  is  perhaps  to  dine 
at  the  fame  table  with  Mr.  Mayor,  could  be  removed  widiout  a 
fummons ;  and  then  a  fortiori  there,  ought  to  be  one  in  this  cafe, 
where  the  confequence  will  be  the  lofa  of  feveral  valuable  pre- 
ferments. It  would  be  mifpending  your  time,  to  dte  cafes  to 
prove  the  neceffity  of  a  fummons,  and  therefore  I  ihall  reft  it 
vpon  the  notoriety  of  ^the  fad,  which  is  every  day's  espe* 
rience* 

The  defendants  have  founded  their  proceedings  on  cnftom, 
prefcription,  and  z6t  of  Parliament,  all  fubjeds  of  the  jnrif- 
didion  of  this  court  \  and  if  on  the  one  hand  they  cannot  rcflore 
him  falva  authoritate  academica^  on  the  other  hand  this  depriva* 
tion  cannot  confift  with  the  prefervation  of  all  rights,  liberties^ 
and  rules  of  law,  which  the  members  of  the  univerfity  arc  in* 
Aled  to  as  Englijbmtn. 

Comjni 
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Comjns  Serjeant  contra.  The  nature  of  the  proceeding  at  the 
fuit  of  Dr«  MidilUton  is  no  more  than  an  outlawry  or  excommu« 
nication,  to  compel  the  appearance  of  the  party:  Excerpta  tx 
StatuU  Oxon.  printed  in  1674.  ///•  2i.  de  judiciis*  The  return 
amounts  to  ihewing  a  jurifdidion  to  hold  plea,  an  a£Hon  pro- 
perly inftituted  againft  BentUj^  his  contempt  to  the  court,  for 
which  he  was  fufpended^  and  afterwards  upon  his  non-fubmiffioa 
deprived. 

It  is  very  true  what  my  brother  Chejbyre  has  faid,  that  degrees. 
In  univerfities  were  firft  introduced  to  encourage  learning  and 
learned  men }  but  then  it  is  no  confequence,  that  if  learned  men 
behave  themfelves  in  a  manner  that  does  not  become  them,  they 
may  not  be  fufpended  or  deprived. 

To  confider  therefore  the  feveral  parts  of  the  return,  I  (hall 
firft  endeavour  to  contradifk  what  Bentley  faid  to  the  officer,  that  [  563  ] 
the  procefs  was  illegal.  It  appears  the  vice-chancellor  had  jurif- 
diAion  of  the  caufe  \  it  is  averred  to  be  agreeable  to  the  courfe 
of  the  court,  which  anfwers  the  two  firft  obje£lions,  that  it 
ibould  have  diftinguiflied  how  the  officer  was  to  compel  the 
appearance,  and  that  being  in  debt  it  ought  to  have  been  a  fum- 
mons* 

The  obje&ion  that  the  time  when  he  was  to  appear  Is  not 
mentioned,  would  overthrow  all  inferior  jurifdifkions  that  hold 
courts  at  no  certain  time,  but  only  fummon  one  when  they  have 
bufinefs,  in  which  cafe  the  party  muft  take  care  to  inform  him- 
felf  as  well  as  he  can*  The  diftin£tion  is,  where  the  courts  are 
held  at  a  certain  day,  and  where  not.  Dy.  a62.  2  Cro.  214. 
2  Bulfi.  36.  2  Cro.  57 1«  Cro.  Car.  254.  I  Roll^  Abr.  484. 
pU  22,  35*     &hnu^  95. 

It  is  (aid  that  it  does  not  appear  at  whofe  fuIt,  nor  for  what 
occafion  he  was  cited.  But  upon  the  whole  return  it  does  ap- 
pear, tallter  procejfum  fuity  that  Dr.  MlddletGn  came  in  and  de- 
clared for  4/.  6x.  (hews  it  to  be  a  proceeding  upon  what  was  done 
before  in  ifiuing  the  procefs. 

My  brother  is  pleafed  to  fay,  the  whole  behaviour  does  not 
amount  to  a  contempt,  and  that  any  man  may  infift  the  procefs 
is  illegal,  and  that  he  is  not  convened  before  his  proper  judge : 
and  certainly  fo  he  may,  but  then  it  ought  to  be  in  the  courfe  of 
a  legal  proceeding.  It  Bentley  had  fo  far  complied  as  to  have 
appeared  before  the  vice-chancellor,  and  have  infifted  on  thcfe 
feveral  matters;  though   there  (hould  perhaps  have   been  no 

ground 
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ground  for  the  objedion,  yet  it  would  have  been  unreaibtiaMtf 
in  the  vice-chancellor  to  have  taken  it  as  a  contempt.  BiK 
when  nothing  of  this  nature  is  done,  when  there  is  no  ap- 
peatance  at  all,  but  a  great  deal  of  matter  infilled  on  without 
doors,  in  order  to  arraign  the  jurifdi£lion  of  the  vice-chancellor, 
and  the  manner  of  the  proceeding ;  it  is  certainly  a  behaviour 
which  no  man  who  is  fummoned  to  appear  before  a  court  of 
juftice  can  juftify.  Is  it  fitting  any  man  fliould  tell  a  beadle, 
that  he  will  not  obey  the  vice  chancellor,  and  that  he  has  adcd 
fooliflily?  Or  is  the  vice-chancellor  to  fit  and  hear  all  this, 
without  (hewing  he  has  a  power  to  puniih  fuch  a  contempt  ? 

But  then  it  is  objected  tliat  though  this  be  a  contempt,  yet 
the  manner  of  the  proceeding  was  not  regular.  In  anfw^r  to 
which  I  would  obferve,  that  it  is  agreeable  to  the  methods,  both 
of  the  common  and  civil  law  courts,  to  puniih  contemptuous 
Ante  185.  words  without  calling  in  the  party.  If  a  man  treats  the  procefs 
r  C64  1  °^  ^^^  court  with  contempt,  the  way  is  to  grant  an  abfolute  at- 
tachment, without  giving  him  an  opportunity  to  ferve  you  fo  a 
fccond  time. 

As  to  the  evidence  of  the  contempt,  it  is  averred  to  be  according 
to  the  courfe  of  that  court.  A  depoCtion  is  a  matter  related  upon 
oath  :  the  civil  law  fays  it  may  be  done  at  the  relation  of  the  offi- 
cer, that  the  court  will  fo  far  give  credit  to  their  own  officer,  as 
to  punifh  a  contempt  that  he  only  relates  to  them. 

The  charge  againft  Bentley  for  taking  the  procefs,  does  amount 
to  an  aclual  uking  away  \  it  is  de  manibus  abftuliU 

The  cafe  of  disfranchifcment  of  corporators  has  been  infifted 
on,  but  furely  that  does  not  come  up  to  thijs.  There  the  right  of 
the  officer  is  finally  concluded,  whereas  here  is  only  a  fufpenficn 
till  a  fubmiflion  :  befidcs  the  members  of  a  corporation  have  an 
interefl  in  one  another^  but  Bent/rfs  cafe  has  no  relation  to  any 
body  clfct 

The  method  of  the  whole  proceeding,  both  as  to  the  fufpen- 
fion,  and  what  was  done  by  the  congregation,  may  be  right,  though 
it  docs  not  tally  with  the  method  of  our  common  law  procccd- 
p9ft.  576.  ings.     hfeme  covert  may  fue  in  the  fpiritual  court  widiout  her 

hufband,  and  if  in  a  motion  for  a  prohibition  cafes  ftiould  be 
cited  to  prove  the  ncceffity  of  thehufl)and*3  joining  in  a  fuit,  yet 
we  fliould  be  told  at  laft,  that  it  was  the  method  of  their  pro- 
ceedings below,  and  was  well  enough :  does  notour  admiralty  court 
enforce  the  fentence  of  a  foreign  courts  without  examining  into 
their  method  of  proceeding  ? 

I  would 
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1  would  not  have  it  gone  away  with  as  a  notion,  that  the  tini-  ' 
*verfity  of  Cambridge  afFed  an  nncontroulable  jurifdiftion.  They 
only  defire  to  enjoy  their  privileges  in  a  manner  confident  with 
''law  and  juftice :  they  infift,  that  what  they  have  done  in  this 
cafe  is  fo,  and  therefore  they  hope  there  fliall  be  no  peremptory 
mandamus. 

•C.  J.  This  IS  a  cafe  of  great  confequence,  not  only  as  to  the 
gentleman  who  is  deprived,  but  likewife  as  it  will  afFc6l  ail  the 
mcmhers  of  the  univerfity  in  general. 

I  think  the  return  has  fully  juftified  us  in  fending  the  mandamus^ 
as  it  ihcws  the  power  of  the  vice-chancellor  and  the  congregation 
16  only  to  deprive  for  a  reafonable  caufe  ;  and  as  it  is  not  pretend- 
ed there  is  any  vifitor  (i)>  or  any  other  jurrfdiftion,  to  examine 
into  the  rcafonablenefs  of  the  deprivation,  but  that  of  this  court. 

It  xsthe  glory  and  happinefs  of  our  excellent  conftitution,  that 
to  prevent  any  injufiice  no  man  is  to  be  concluded  by  the  firft 
judgment ;  but  that  if  he  apprehends  himfclf  to  be  aggrieved,  he 
has  another  court  to  which  he  can  refort  for  relief  j  for  this  pur-  [  56^5  1 
pofethelaw  furnifhes  him  with  appeals,  with  writs  of  error  and 
falfe  judgment :  and  left  in  this  particular  cafe  the  party  (hould  bo 
remedilefs,  it  was  become  abfolutely  neceffary  for  this  court  tq 
require  the  univerfity  to  lay  the  ftate  of  their  proceedings  before 
us ;  that  if  they  have  erred,  the  party  may  have  right  done  him, 
or  if  they  have  a£led  according  to  the  rules  of  law,  that  their  ads 
may  be  confirmed. 


(i)  Th^t  .a  manoemps  would  447.     1  l.d.  Raym,  5.     %  Term 

not  lie  if  they  had  returned  that  Rep.  346.  S.  C.     Rex  v.  Epi/co" 

they  had  a   vifitor.     f^ide  Sk<nu,  fum  Cljejier,  pojt.  797.  and   the 

74.      3  M<hi.  265.       I    Sid,  71.  cafes  there  cited.     Dr.  ff^alker'a 

I  Med,  82.     2  Li'V.  15.     I  Lev.  cafe,  Ann.  218.     Rfx  v.  JBrJ^f  of 

23.     Cartb,   ids.     T,Raym,%\.  Chefttr^    I    Wilf,  206.      i   Black, 

Ifi,    ipz.      2   Jones    175.      But  22.  S.  C.     Majter  and  Fellows  of 

that  the  court  will  expcft  a  re-  John*s   College    v.    Toddington,    i 

turn  that  there  is  a  vifitor,  and  Buir,   158.     lu  Re;c  y,  Gnindon, 

not  fuperlede  a  mandamus  upon  Cvmp,   322.      Rex   v«  Bi/hop  of 

affidavits.     Rex  v.  IVhallty^  pofi,  Ely^  2  Term  Rtp.  290.     2  Bwn^s 

1139.    as    to  the    the   interfcr-  Ecc.  jL^ru;,  tit.    College,     Rex  v. 

Wicc  of  the  common  law  courts  Bijhcp  rf  Lincoln^    z    Term   Rep, 

.where  there    is    a   vifitor.     See  338,     Rex  v.  Bifiop  of  Ely,   5 

more  in  Phipps  v.  Buty^   Skinn.  Term  Rep,  4^5, 
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The  univerAty  ought  not  to  think  it  any  diminution  of  tbclr 
honour,  that  th^ir  proceedings  are  examinable  in  a  fupcrior 
court*  I  am  fure  this  court,  which  is  fuperior  to  the  anivcrfitj, 
thinks  it  none ;  for  my  own  part  I  can  far,  it  is  a  omfideiatioa 
of  great  comfort  to  me»  that  if  I  do  err  my  judgment  is  not  con- 
cluHve  to  the  party,  but  my  miftake  will  be  rectified,  and  fo  in« 
jufiice  not  be  done. 

As  to  the  proceeding  againft  Dr.  Bentl^^  it  muft  be  agreed  that 
the  vice-chancellor  had  conufance  of  the  caufe,  and  (b  the  fuit 
was  well  inftitutcd  againtt  him.  I  muft  likewife  take  the  proceis 
to  compel  an  appearance  to  be  regular,  being  averred  to  be  ac- 
cording to  the  courfe  of  that  court.  « 

As  to  Dr«  Bentley\  behaviour  upon  being  ferved  with  the  pro- 
cefs,  I  muft  fay  it  was  very  indecent,  and  I  can  tell  him  if  he 
had  faid  as  much  of  our  procefs  we  would  have  laid  him  by  the 
heels  for  it :  he  is  not  to  arraign  the  juftice  of  the  proceedings 
out  of  court  before  an  officer,  who  has  no  power  to  examine  it. 

?^i^*^"^  When  he  faid  the  vice-chancellor  Julti  egit^  it  was  what  he 
l^S^r^Ln.  i^ight  have  been  bound  over  for  to  his  good  behaviour ;  but  I  be- 
VidePhUiptv.  lieve  it  is  alfo  eftabli(hed,  that  fuch  a  behaviour  will  not  warrant 
Bury,  X  Ld.      ^  fikpenfioji  01  deprivation. 

%  Tenn  Rrp. 

35^  He  faid  he  would  not  obey,  but  mn  c9nfiat  but  he  thought 

.  better  of  it  afterwards,  and  did  appear. 

I  cannot  think  the  evidence  of  this  contempt  was  fuflicient :  it 
does  not  appear  to  have  been  upon  oath,  as' it  (hould  have  been. 

But  be  thefe  matters  how  they  will,  yet  furely  he  could  nerer 
be  deprived  without  notice.  I  do  not  obferve  but  it  is  a  total 
deprivation,  and  not  temporary  only,  as  was  faid  at  the  bar. 

£  566  ]  As  to  the  proceedings  before  the  congregation,  it  does  not  ap- 
pear they  reheard  the  matter  any  otherwife  dian  by  the  relation  of 
the  Tice-chancellor.  They  (hould  have  adjudged  all  the  fa£h 
again,  and  have  averred,  that  the  deprivation  was  for  them  ; 
whereas  his  de  caufis  they  deprived  him,  amounts  to  no  more  than 
that  the  vice-chancellor  told  them  fo. 

The  vice-chancellor's  authority  ought  to  be  fupported  for  the 
fake  of  keeping  peace  within  the  univerfity ;  but  then  he  muft 
a£l  according  to  law,  which  I  do  not  think  he  has  done  in  this 
cafe. 

PffWfS  J, 
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Pinvys  J.  accord,  in  cmnibut. 

Eyre  J.  The  univcrfity,  unlefs  they  had  a  vifitoV,  are  certainly 
accountable  to  this  court.  As  to  th^  deprivation,  I  am  not  latil- 
iied,  that  for  a  contempt  to  the  vice-chancellor's  court,  the  con^ 
gregation  which  is  another  court  can  deprive  \  for  it  is  not  a  con-* 
tempt  to  the  univerfity  in  general, '  and  it  is  not  faid  in  the  return, 
that  for  contempts  to  the  vice-chancellor  the  congregation  can 
deprive.  Every  court  has  a  power  to  puni&i  contempts  to  itfelf^ 
but  I  never  till  now  heard  of  one  court's  refenting  a  contempt  to 
another. 

But  furcly  for  a  contempt  they  catinot  deprive*  We  punlflt 
K>iiT  officers,  but  we  do  not  turn.theni  out.  Or  if  they  could  dc-^ 
prive,  it  can  never  be  done  without  notice. 

Though  the  vic^-chancellor  had  jurifdiflion  irt  this  matter,  yet 
in  virtue  of  our  fuperintendency  over  all  inferior  jurifdi£lions^ 
we  muft  take  care  he  does  not  abufe  his  authority.  Do  not  we 
prohibit  the  fpiritual  court,  till  they  give  a  copy  of  the  libel,  in 
ttU  cafes  within  their  jurifdidion  ? 

Fortefcnt  J.  If  they  had  returned  a  vlGtor,  it  would  be  fome- 
thing,  but  without  that  they  nluft  fubmjt  to  the  jurifdiftion  of 
this  court)  which  is  no  more  than  exempt  jurifdi£tions,  as  tlid 
county  palatine  which  hasyviv  regalioy  do. 

A  deprivation  can  never  be  the  proper  punlfhrtientfor  a  con«* 
tempt,  becanfelt  cannot  hold  in  the  cafe  of  Under  graduates,     t     • 
think  the  behaviour  of  Dr.  Btntlij  was  a  contempt,  for  which  he 
might  be  bound  to  his  good  behaviour^  as  it  was  out  of  eourt. 

There  is  another  thing  conliderable  in  this  cafe,  whether  upon 
liny  account  the  univerfity  can  deprive  a  mat)  of  his  degrees  ;  be- 
caufe  he  is  in  from  the  crown,  whence  the  power  originally 
flows. 

Befidesi  tlie  objeflion  tot  want  of  notice  cln  never  be  got  f  j^^  J 
over.  The  laws  of  God  and  man  both  give  the  party  an  oppor- 
tunity to  make  his  defence,  if  he  has  any.  I  remember  to  have 
heard  it  obferVed  by  a  very  learned  tnan  upon  fdch  an  occttfion^ 
that  even  Ood  himfelf  did  not  pafs  fent^nce  upon  Aiam^  before 
he  was  called  upon  to  make  his  dcfcnccr  Adatn  (fays  Ood)  whcrd 
art  thou  ?  Haft  thou  not  eaten  of  the  tree,  whereof  I  commanded 
thee  that  thou  (houldeft  not  eat  ?  And  the  fame  queftion  was  put 
to  Eve  alfo.     Fer  cur^^  nhfrius  conniium. 

Vol.  I.  R  r  M 
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See  diii  ai|m«  Hil.  10.  Geo.  it  was  argued  a  fccond  time  by  Mr.  Reeue  for  the 
meat  %  Id.  ^t,  and  Mr.-  Attorney  General  e  contra.  And  without  entering 
R«3r«-  '339-     ^^^  l^^^Q  ^  debate  of  the  other  matters,  the  court  held  the 

whole  proceeding  to  be  illegal  for  want  of  a  fummons,  and  b 

granted  a  peremptory  mandamus. 

Between  the  Pariflies  of  Fofton  and  Carlton. 
AAcranMdcrof  Hr^WO  juftices  fend  a  poor  pcrfon  from  Foften  to  Qtrifsm 


4i  M  X     On  appeal  the  order  is  quaflied,  and  at  three  months  end 

^aAcd,  the  two  jufticcs,  without  flicwing  any  new  fcttlemcnt  fincc  the  hft 
l^ZXuu--  order,  make  a  new  order  to  remove  Wm  from  F.  to  (X  a  fecond 
cofMi  time  witli.  time.  Et  per  curiam^  The  lail  order  muft  be  quaflied.  The  cafe 
Mw^tdSi^t.  oi  Barrow  t.  Ingoldjhy,  Pa/.  1 1  Jnn.wzs  at  the  diftanccof  nine 
AatB  %}u  months,  but  the  court  qualhed  it,  bccaufe  there  could  be  no  in- 
conyenience  in  putting  them  to  (hew  a  new  fettlement  ( i). 


(l)  Capdv.  WeJtPecham^  Fwt,  ftood  of  an  order  quaflied  upoa 

3?7-    ^?«  V.  Bi/b9pt  M^tf/rwf,  Fol.  the  merits,  and  not  upon  a  defeft 

317.    Rtx  V.  Leigb^    Cold.  S9.  inform.     Rex  y.  Pe^e^  N^i.  ^if. 

S.  P.    Bat  this  is  to  be  under-  176. 


Dominus  Rex  verf.  Unitt. 

tjcamenttt  a     HT^  H  E  court  declared  that  a  declaration  in  eje£lment  was  b 
fvoccTtorthe       ^     faraprocefs  of  the  court,  that  they  would  punUh  con- 
SaUu  a6a        temptuous  words  on  tlie  delivery  of  it,  as  a  contempt  of  this 
court. 


Dominus  Rex  per/.  Eurchett« 

CMitfmvti  'T^  H  E  court  ordered  an  attachment  nj/!  agalnft  the  tcfira 
X  clerk  of  Guilford^  and  a  defendant  convided  on  the  game 
z6t^  for  granting  and  fuing  out  a  replevin  of  goods  diftrained  for 
the  penalty*  But  on  (hewing  csiufe  the  next  term,  when  Eyre 
}•  only  was  prefent,  he  dlfcharged  the  rule,  becaufe  it  was  onlj 
a  contempt  to  the  inferior  jurifdiAion  of  the  juftices^  and  in  tbit 
cafe  B.  R.  never  interpofes. 


v:ti.>- 
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Dale  verf.  Johtifon. 
At  nifi  prius  in  Middlefex  coram  Pratt  C.  J. 

TH  E  defendant  in  the  a^ion  affigned  for  error,  that  the  Zy\itti<^ 
plaintiff  died  before  judgment;  and  to  prove  it  he  called 
the  wife  of  the  plaintifFy  and  the  Chief  Juftice  allowed  her  to  be 
a  witnefs*     Si^itre  tameny  for  that  is  begging  the  queftion,  which 
\vai  then  to  be  tried  ( 1). 

•••"-•  —    ■  •  >        II  ■  ■ 

( I )  Fide  Williams  v.  Johnfin^  ante  504. 

Kfounlcan  verf.  Wilfon,     Ibid* 
Coram  Ejrre  nnd  Fortefcue  Jujlices. 

A  Certificate  from  the  commifHoners  for  dating  the  debts  of  An  ads  done  ^y 
the  army  was  offered  in  evidence,  but  rejeded,  becaufe  it  ^ommiffioBen 
appeared  to  be  figned  by  one  at  a  time  at  their  houfes,  the  Judges  dJ!Ji*g**dJL'fijl 
being  of  opinion  that  it  could  only  be  (igned  fitting  upon  the  com-  tih^. 
tiiiffion,  like  the  dean  and  chapter  of  Femes' %  cafe  oi  capitulariter  ^^^;^\ 
congregaiu 


Anu4Si« 


RuihJell  verf*  CamefTe.    In  Cane. 

JUSTICE  Ponvys  (who  fat  for  Lord  Chancellor)  delivered  a  whefcthercUa 
fpecial  refolution  on  this  cafe.  *««»«y  ^  '*»«  ex- 

ecttCoribrhis 
trouklri  the  fuf #>. 

A  woman  makes  her  will,  and  amongft  feveral  finall  legacies  piui  iiuii  be 
(i)  (he  fays.  And  to  A.  B.  my  executor  5  /.  for  his  care  in  ful-  i*^****'?*'^^ 
fiUingmywUU  \sl\!;^ 

name  of  Rach* 

"■  ' field  v.Carelcfi, 

9  Mod*  <L 

( I )  According  to  the  report  in  hndy  2  P.  Wms,  2 1  o.     IVh/ekr  v.  ,  Eq.  Abr.  41 6. 

P^fff  ^///tf«r/,  thefe  legacies  were  Shat^  Mof   288.  301.     Anire*w  pi.  8.  ^14.  ^U 

%vitXi  u  bet  neareft  rtUaiMs,     fiut  v.   Clarke.   2  Vtf    162.     But  in   ''* 

it  feems  fettled  that  this  fhall  not  Attorney  General  v.  Hwtpert  Lord 

prevent  the  furplos  from  being  C.   King  held   that   both  being 

diftribnted.    Farrimgtom  v.  Knight-  equally  barred  by  a  legacy,  the 

iey^    I  ,P^  Wms.  $44.     Duke  of  rc/£(/ii»m  (hould  go  to  the  executors. 
/Jutland  er  al*  y.  Dutcbefs  of  Rnt- 

R  r  a  This 
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This  has  long  been  a  litigated  queftion,  whether  the  execmof 
fliould  have  the  furplus,  where  there  is  a  fpecifick  legacy  to  him* 
1  Vtrn.Ay%.      ^fhe  cafe  of  Farfter  v«  Afonk  before  Lord  Jefferies  was  foon  after 
ft  Veni.673.      the  ftatute  of  diftributionsi  and  he  held  that  the  furplus  fliould 
7^*  73  •  1j^  diftributed.    The  three  commiffioncrs  of  the  great  fcal  after- 

wards reverfed  this  decreci  bilt  upon  appeal  to  the  Houie  of 
Lords  the  reverfal  was  reverfedi  and  the  decree  for  a  diftributidn 
fet  up  again. 

•  WiiURep.  The  next  was  the  Duchefs  of  Beaufirf%  cafe,   where  the 

''4*  ^fc  of  the  plate  was  given  her  for  life,  and  Lord  Gnvper  decreed 

a  didribution ;  but  the  Lords  reverfed  it,  becaufe  it  was  only  a 
poiTeflion  of  it  that  was  given  her,  and  no  proper^ 

[  569  1  Then  came  the  cafe  of  Litilebury  v.  Buckley^  which  was  in  the 
%  Ytnu  677,  equity  court  of  London  before  Sir  Peter  King  the  Recorder,  who 
decreed  a  diftribution  where  the  devife  to  the  executor  was  of  all 
his  efieds  beyond  fea.  But  there  being  in  that  cafe  a  ftrong  evi- 
dence of  a  contrary  intent,  the  Lords  allowed  themfelves  a  lati- 
tude of  examining  fuch  proof,  and  thereupon  reverfed  that  de- 
cree. 

f  Mt       P  '^^  '^^  ^^  ^  ^^  mention  was  that  of  May  v.  Ltwen  {a)  ift 

Wma/i'st  '     ^is  court  in  February   1 720,   before  the  prdent  Chancellor, 
GM*icd.«>te.    where  there  was  a  devife  to  two  executors  of  50/.  a-piecc  for 
their  trouble  and  pains }  and  a  diftribution  was  decreed* 

This  cafe  is  the  very  fame  with  the  cafe  at  bar.  The  giving  a 
legacy  for  his  care,  (hews  plainly  the  teftator  intended  him  only 
as  a  truftee,  and  therefore  I  found  myfelf  upon  thofe  words,  in 
decreeing  a  diftribution  in  this  (2). 

N.  JB.  This  being  ^^xata  quitftloy  in   1725   Ktng^  then  Lord 
Chancellor  brought  a  bill  into  the  Houfe  of  Peers  (which 


(a)  See  the  various  cafes  where  favour  of  the  next  of  kio  aod  of 
«  legacy  to  executors  has  been  the  executor.  But  ii  fecms  from 
held  to  conditute  them  truilees  all  the  reports  that  the  cafe  was 
of  the  furplus  of  the  perfonaleftate  determined  not  upon  that  tefti- 
fbr  the  next  ot  kin,  and  where  it  raony,  but  npon  the  words  of  tht 
has  not,  fully  colleded  and  accu-  will  itfelf.  In  what  cafes  parol 
rately  arranged  in  Mr.  Cox*t  evidence  has  beea  admitted  to  re- 
note  to  FarriHgtoH  v.  Kitigbtiey^  but  an  cquny  \n  a  will.  Fik 
I  P.  M^ms,  549.     By  the  report  Lvwjields.  Stmcbam,  fi^/i.  126U 


of  this  cafe  in  2  P.  M^'ms.  parol    in  the  aotc. 
evidence  was  admitted   both  ui 


HM 
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pafied  that  Houfe)  to  fettle  the  point ;  but  upon  fending  it 
down  to  the  Commons  it  was  thrown  out  upon  the  firft 
reading ;  a  bill  fent  up  by  the  Commons  to  prevent  bribery 
and  corruption  in  elections  having  been  refufed  to  pafs  in 
the  Houfe  of  Lords.  The  bill  was  to  have  fettled  it  for  the 
benefit  of  the  executor. 


Lock  vtrf.  Wrightt 
HiL  7  Geo.  rot.  353. 

TH  E  pHlptiff  declares,  that  the  defendant  by  his  writing  in-  ^^^  ^here  ti« 
dented  agreed  with  the  plaintiff^  that  he  (the  defendant)  mutual  reme- 
vottld  accept  of  the  plaintiff  500/.  fourth  fubfcription  fofoon  as  ^l^^^^^^ 
the  receipts  (hould  be  delivered  out  by  the  company,  and  would  /hewing  a  per- 
pay  for  the  fame  950  U  on  the  5th  of  November  neit  after  the  date  fomunce  on  hb 
of  the  writing.    Then  he  avers,  that  the  defendant  did  not  pay  B^^J^ereie- 
the  money  at  the  day.  fendamt  ^  dta 

poll  coveaanit  to 
accept  f«  much  ftock  from  plaintifF fo  foon  as  the  receipts  fliould  be  delivered  out,  and  pay  9  50  /.  for  fame 
on  a  day  certain.  In  aa  adtlon  for  the  money,  a  tender  or  delivery  of  the  ftock  muft  be  avened. 
<  Mod,  4«.  S.  C 

The  defendant  demurs  generally,  and  Mr.  Llrigardpro  defend-^ 
ente  obje£led|  that  the  plaintifFhad  not  (hewn  the  delivery  of  any 
receipts,  or  an  impoflibility  of  doing  it,  and  cited  i  Lutw.  245. 
Salk.  171. 

Probyn  contra  anfwered.  That  there  were  mutual  remedies,     f  570  3 
and  therefore  it  need  not  be  ihewn»  i  Sound.  3 19.  i  Lev.  274. 

Eyre  Juftice  doubted  whether  here  was  a  mutual  remedy,  for 
the  plaintiflT  does  not  covenant  to  deliver,  but  the  other  only  to 
accept  5  to  which  Fortefcue  Jufiice  inclined.  Sed  per  Pratt  Chief 
Jufticc,  The  time  for  payment  of  the  money  is  certain  at  all 
events ;  but  as  for  the  delivery  of  the  receipts,  that  was  left  un- 
certain, becaufe  it  was  impoflible  to  fix  a  time  for  that,  and  if  the 
defendant  has  made  a  foolifh  bargain  in.  undertaking  to  pay  the 
money  on  the  6th  of  November^  whethei^  he  had  the  receipts  or 
not,  we  cannot  help  him.  T^e  nature  of  thcfe  contra£ls  is  for 
the  other  party  to  give  a  deed  obliging  himfelf  to  deliver  the  ftock , 
but  even  upon  this  agreement  I  Ihould  think  the  defendant  would 


(i)  Fide  Merrit  V.  Rone,  ante     615.       Da^jffon    v.    Myert    poft. 
/51.      Blaekwell  v.  Nafi,    ant$     713, 
535*      ^JviU  V.  ^tafktw,  fofl. 

R  r  3  have 
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hvLre  his  remedy.  In  the  care  of  a  deed  poll,  if  die  leflfee  atevi 
and  enjoys  the  land,  the  other  (hall  maintain  debt  for  rent^  and 
jct  the  whole  is  the  words  of  the  leflbr, 

Pafcb.  8  Geo.  it  was  argued  a  fccond  time  by  WeJI  pro  deftni^ 
fftte.  It  will  not  be  difputed  but  that  generally  fpeaking  the  word 
pro  will  create  a  condition  precedent,  i  Vent.  147.  2  Mod.  33, 
X^^^^^P^  I  Le^f.  87.  Sfxik.  1 12.  And  that  it  will  do  fo  in  this  cafe,  if  I 
^.^^  -  can  clear  it  from  two  objeAions  that  have  been  mafle.  i.  That 
here  is  a  mutual  remedy :  and,  2.  That  here  is  a  particubr  day 
fixed  for  the  payment  of  the  money. 

As  to  the  firft ;  That  is  begging  the  qucftion,  for  I  take  it 
there  is  not  a  mutual  remedy,  the  words  being  the  words  of  the 
defendant  only,  *<  ^fhat  he  will  accept  the  fubfcripfion,  andpy 
<*  for  the  fame  :"  which  lays  the  plaintiff  under  no  obligation  to 

«  deliver  the  receipts,     i  Sautid*  320. 

2.  As  to  the  fecond  objedion,  thatlicre  is  a'particular  day:^ 
pointed  for  payment  of  the  money;  I  do  admit,  that  if  it  appeared 
upon  the  contra^,  that  fuch  a  day  m^(t  of  neceflity  happen  be- 
fore the  receipts  could  be  delivered,  it  would  then  be  very  di£5cuk 
to  anfwer  it ;  but  that  is  not  this  cafe,  for  the  company  might  if 
they  pleafcd  havegiyen  out  the  receipts ;  and  that  brings  the  cafe 
wttliin  the  diftin£lion  laid  down  by  Lord  Chief  Ju(^ce  Holt  in  the 
cafe  pf  Thorpe  v.  Tborpfy  Salt.  171.  Befides,  it  is  obfenrablc^ 
that  this  is  an  entire  covenant  to  accept  and  pay,  fo  th^  hcis  ogi 
to  pay  till  he  can  accept.     Luiw.  490. 

r  {7<  1        £/^tj/  iwitra.    J  admit  the  firft  part  of  Mr.  IFefi^s  argumen^^ 
^  but   infift  on   the  two   objedions  he  has  taken  notice  of,    as 

fofHcient  to  bring  this  pafe  out  of  the  reai:h  of  that  general 

do&rine. 

Here  is  a  certain  fum  to  be  paid  at  a  certain  day,  and  that  too 
before  the  other  part  of  the  contradl  could  poffibly  be  performed. 
The  court  will  take  notice  of  the  Soutb-fea  a&s,  and  by  that  of 
7  Geo.  ft.  2.  it  appears  the  receipts  could  not  be  delivered  by  the 
6th  of  November  \  fo  that  this  cafe  falls  within  the  firft  diftindioQ 
pf  Thofpe  V.  Thorpe^  tliat  if  a  day  be  appointed  for  payment  of  the 
money,  and  that  day  is  to  happen  before  the  thing  can  be  per- 
formjcd,  an  adion  may  be  brought  for  the  mpney,  before  tl^ 
thing  be  done }  becaule  it  appears  the  party  relied  upon  his  re« 
medy. 

But  then  fay  they,  here  is  no  mutual  remedy.     But  I  tale  if, 
ih^  this  being  an  agreement  by  indenturcj  fbe  court  wUI  intend 
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mt  was  executed  by  both  parties.  As  to  the  cafes  they  are  all  of 
parol  agreements,  where  a  confideration  muft  appear  to  make  it 
a.  binding  promife ;  but  here  the  a£lion  will  be  maintainable  on 
the  bare  covenant  to  pay,  without  any  confideration  at  all,  and 
therefore  the/r^,  &r.  may  be  left  out. 

Adjoumatur.  And  this  term  Pratt  Chief  Juftice  delivered  the 
refoludon  of  the  court* 

This  is  an  adion  upop  a  deed,  poll  madebv  the  defendant,  and 
iKrhereby  he  covenants  to  accept  fo  much  ilock,  and  to  pay  for  the 
lame,  and  the  phintiiFin  an  adlion  for  the  money  has  not  averred 
a  delivery  or  tender  of  the  ftock,  and  for  this  fault  we  are  all  of 
opinion,  the  declaration  is  not  good. 

The  intent  of  the  parties  appears  to  be,  that  one  fhould  have 
the  money,  and  the  other  the  ttock  \  and  not  that  either  ihould 
perform  his  part  of  the  agreement,  and  lay  himfelf  at  the  mercy 
of  the  other  for  the  equivalent.  This  is  not  a  covenant  entered 
into  by  bpth  parties,  upon  which  each  will  have  his  mutual  re- 
medy ;  but  it  is  the  deed  poll  of  the  defendant  only ;  and  there- 
fore though  upon  delivery  or  tender  of  the  ftock  the  plaintiflTwill 
have  his  remedy  for  the  money,  yet  the  defendant  on  the  other 
lide  upon  payment  of  the  money  will  have  no  remedy  to  compel 
the  delivery  of  the  ftock  \  and  having  no  fuch  remedy  he  (hall  not 
be  obliged  to  pay  the  money,  till  the  confideration  for  which  it  is 
payable  is  performed* 

The  word  pro  will  be  either  a  condition  precedent  or  fubfc- 
quent,  as  will  beft  anfwer  the  intent  of  the  parties  :  in  this  cafe 
'  it  muft  be  a  condition  precedent,  becaufe  otherwife  the  intention     ^  m 

of  the  defendant  to  have  the  ftock  for  his  money  can  never  take     l  S '^  ^ 
efie£l,  and  this  is  proved  by  7  Co.  lo.and  i  Inft.  204 «  where  , 

the  annuity /rv  una  acra^  fays  the  booky  fuppofes  the  acre  to  be 
firft  granted. 

The  cafe  of  Callonel  v.  Brigs^  {Salh.  112*)  was  not  fo  ftrong 
*  for  there  was  a  promife  to  transfer,  which  gave  a  mutual  remedy  |. 
but  vet  Holt  Chief  Juftice  held  the  plaintiff  to  fliew  a  tender,  be* 
caule  that  was  the  confideration  for  the  defendant's  payment  of 
the  money.  And  the  cafe  he  there  puts  of  the  fale  of  a  horfe  for 
1 0  A  is  exa£Uy  the  fame  with  this* 

The  refolutlons  that  were  mentioned  at  the  bar  of  the  cafe  of 
Thorpe  V.  Thorpe^  are  all  founded  on  great  reafon,  and  the  firft 
<^f  them  18  agreeahk  to  the  refolution  of  this  cafe,  which  is  an  ex- 

R  r  4  ecutory 
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'  rftttrJ^B  where  ooe  k  lo  do  the  a£^  and  fer  the  doing 
docof  the  odicr  is  to  pa  j. 

And  this  difler cncc betwcaa  a  mutual  covcnantanda  deed  poll 
is  likewiic  taken  and  aliawed  in  the  cafe  of  Pardage  ▼•  Coie^  i 
Smmd.  320.  vfaere  the  conrtwcreof  opinion  the  defendant  had 
his  ieinedr«  ^*  othcrvifc  (fajs  the  book)  it  woold  hare  bceo^ 
<*  if  the  deed  had  been  the  words  of  the  dffmdant  onl7/* 
which  is  diiscafe* 

For  dkCe  ica&BS  vc  ve  aU  of  ofMnkm  die  defaidam  nnift  haiiQ 


u\* 
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Sir  John  Pratt,  Knt.  L^dCbUfJuftice. 

Sir  Littleton  Powys,  Knt. 

Sir  Robert  Eyre,  Knt.  \yHftices. 

iS/r  John  Fortefcue  Aland,  Knt.^ 

Sir  Robert  Raymond,  Knt.  Attorney  GeneraU 

Sir  Philip  Yorke,  Knt.  Solicitor  General. 


Paine  verf.  Matters. 

f  A  CTION  fir  hcafe  up«n  a  promiflbry  note,  the  defendant  Pleading  the  ae«* 
Jtx,  pleads  the  delivery  of  twenty  hogflieads  of  claret  in  fatif-  HTery  of  anjr 
faftion,  and  which  ipfeprosd^  the  defendant  (inftead  of  the  plain-  ^abi  u  "^ 
tiff)  received  in  fatisfadion.     On  a  general  demurrer  Strange  pro  fufficient  with- 
quef'  objefted,  that  the  averring  the  delivery  of  the  wine  to  the  ^^^^^^e'  ** 
plaintiff  was  ^  not  fufficient  without  {hewing  his  acceptance  of  it,  ^ofm  "cSg. 
which  was  wanting  in  this  cafe  by  the  defendant's  name  being  put  accord.  (C,J 
inftead  of  the  plaintiff^s*     And  cited  Salk.  629.  and  the  cafe  of  '^^* 
Hawkjbaw  v.  Rawltngs  in  B.  R.  HiL  3  Geo.  in  both  which  the 
court  neld,  that  the  bare  pleading  he  gave  the  thing  in  fatisfa£lion, 
without  (hewing  that  the  plaintiff  received  and  accepted  it,  as 
fuch,  would  be  infufficient«    Et  fer  curiam^  Judgment  for  the 
pl<antiff.    4nU  93« 
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Robinfon  verf.  Green. 

Vm^JfumfP  I    fnri  H  E  plaintiff  declares  agalnft  a  carrier  upon  the  cuftom  of 

5ftioa^J^^^"«    1     the  realm,  and  fcts  forth,  quodlpfe  (the  plaintiflf)  reqmrOat 

csrier*  the  defendant  ad  carrianJP  bona  prad^  from  the  parUh  of  Si.  StpuU 

rhr/s  to  Uttoxeter^  di^u/que  the  defendant  adtunc  ei  ibidem  him 

fr£d*  ad  carriand*  recepit^  and  afterwards  loft  them* 

The  defendant  pleaded  non  ajfump/ity  and  after  verdid  {or  the 
plaintiff  it  was  moved  in  arreft  of  judgment,  that  this  aAion  is 
founded  upon  the  tort  in  not  delivering  the  goods^  and  theiefoie 
tlie  proper  plea  would  have  been  Not  guilty. 

E  contra  k  was  infifted,  that  though  it  is  a  tort,  yet  it  arifes 
from  an  agreement,  atid  any  general  iffue  will  be  good,  that  will 
bring  the  merits  of  the  caufe  in  queftion.  As  Not  guHty  in  affump^ 
ft*  Cro.  -B/.  470.  I  Lev,  142.  Sir  T.  Jones  1S4.  And  it 
will  certainly  be  aided  after  a  verdiA.  I  Sid^  340.  i  Sound.  103* 
Sir  W^^  Jones  140.     Cyo^  Car.  78, 

JStper  curiam^  It  Is  well  enough,  the  undertaking  to  carry  it 
the  git  of  the  adion,  and  as  in  affumpfii  you  may  plead  Not  guihy, 
as  was  done  in  the  cafe  of  Cogs  v.  Bernard^  Salkm  26.  as  appears 
by  the  record  at  the  end  of  £e  book,  page  733,  So  id  the  cafe 
of  a  tort  founded  on  an  agreement  non  affumpfii  wiQ  be  fuffident, 
becaufe  it  tries  the  merits,  as  much  as  Not  guilty  could  hare  done* 
The  plaintiff  had  judgment  (i}. 


(1)  Harrifon  v.  Oreen^  8  Mod.  178.  S.  P.  but  no  dcc« 


Davies  verf.  Hoyle. 

Wb«»  t  ini7#  f^\  ^  ^"^^  '  ^*  •®*  ^'^  *"  a£Hon  upon  the  cafe  on  feveral  pro- 
/rvyffM  is  en-  \J  mifes,  there  is  judgment  on  demurrer  as  to  one  count, 
lercd,  the  plain-  whereupon  the  plaintiff  enters  a  nolle  profequi  as  to  the  reft,  and 
lilL^  "^  ^  ^^^  defendant  is  put  without  day. 

It  was  objcAed,  that  this  Is  a  confeffion,  that  the  plaindffhad 
no  caufe  of  adion  as  to  thofe  counts,  and  therefore  he  (honid  be 
amerced  pro  falfo  clamore.  But  Eyre  J.  (^/«/)  thought  it  agreo* 
able  to  all  the  entries,  and  fo  the  judgment  was  affirmed. 
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Ball  verf,  Boftock.     At  Guildhall. 

IN  trover  for  three  South-fea  bonds  the  cafe  was  this.  Ball  when  a  pedba 
delivered  to  Lechmerey  a  broker,  thcfe  bonds  to  fell,  and  they  m«y  Wintereftwl 
were  picked  out  of  his  pocket.  Notice  being  given  at  the  South-^  rwitncfi.** 
/fa  houfe  they  were  ftopt  by  Mr.  Henry  one  of  the  clerks,  upon 
BoJlocV%  bringing  them  to  receive  the  intereft.  Upon  this  B^ock 
brought  trover  againfl  Henrjy  who  at  the  trial  offered  to  prove  the 
property  to  be  in  Ball^  and  called  Lecbmere  for  that  purpofe.  But 
it  appearing  he  b^d  given  bond  to  indemnify  the  company  in 
flopping  the  bonds.  King  C.  J*  refufed  to  let  him  be  examinedf 
faying  that  though  there  are  many  inftances  where  a  party  (hall 
be  a  witnefs,  though  he  is  concerned  in  the  event  of  die  caufe  i 
yet  there  never  was  a  cafe  of  allowing  one  who  had  made  himfelf 
liable  to  pay  cofts  in  the  afiion  ( i )  upon  this  the  plaintiiFrecovered. 
Then  Ball  brings  trover  againft  Bofteck^  and  at  this  trial  excep- 
tion  was  taken  to  Lecbtmr^^  evidence,  becaufe  if  Ball  (hould  re- 
cover againft  Boftock^  that  would  be  fet  in  equity  againft  the  for* 
mer  recovery  by  Bofioek  .zp\n^  Henrys  and  fo  AMchzxgt  Licb* 
mere\  bond  :  but  the  Chief  Juftice  faid,  that  was  too  remote  to 
exclude  him  from  being  a  witnefs,  aoi[  went  only  to  his  cre- 
dit (a).  Whereupon  he  was  fwom,  and  proved  the  property  ia 
Bally  and  that  they  were  ftolen.  On  the  other  hand  the  defend- 
ant proved  that  he  bought  diem  at  a  tavern  of  a  clergyman,  and 
paid  300  A  in  money  befides  die  mteieft  ;  the  Chief  Juftice  left  it 
to  the  jury  upon  the  V/didity  of  the  fal^,  and  they  found  for  the 
defendant. 

(l)    Trelawtiiy  v.  Thomst,   in    di^n&ionB  tfkMifbtd  in  Bent  y. 
C,  B.  H.  Black.  Rip.  303.  Pmoel    Baker,  3  Ttrm  Rep.  27. 
y.  HorJy  foft.  650.  and  fee  the         (2)  Cairtcr  ▼.  Pearecy  admsm- 

/Irairix,  1  Ttrm  Ref.  164. 

Douglafs  verf,  '  ■■ 


UP O N  an  affidavit  th^t  ^^y  had  tendered  a  declaration  in  Semce of de- 
cjeftmcnt,  and  that  the  ferv.4fits  refufed  to  call  their  maf-  fj|^***"  "^  *• 
ter,  or  receive  it,  faying  ihey  bad  orders  to  take  no  papers^  fVearg  ^^^^^^ 
;noyed,  that  leaving  it  at  the  fooi^^  ll^ght  be  fu^pi^n^^  which  fenrice.   Cace4 
wa§  prdered  accordingly  ( i ),  '^^  ««>?• 


(1)  Doe  V.  Ro€y  Barnes  178.  on  not  be  deemed  good  fervice,  was 

At  diexni/e  of  Ptejlcm  v.  ■'    ■  ■  »  made  abfolate.      Fenm  v.  Dean^ 

Barnes    188.     Sher^  v.  Kimg,  ib.  Barnes  192.  and  fee  the  cafes  col- 

Sp   a  rule  why  a  fwmer  Jervice  le^ed  in   2  Cromp.  Prafl*  176. 

upon  the  tenant's  daughter,    un^  Barnes^  tide  Eje^menty^f, 
^r  Amilar  circuquftances^  4^ou)d 
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Taylor  vtrf.  Lake. 

Shu?  imSa.  T  T  vas  moved  to  Get  afide  a  TcrdicI,  becanre  tbe  dj/fringai^ 
9  ^y^y^'  ^  X  ^b«^  it  was  at  nlf  frisa^  was  not  ftamped :  but  the  plaintiff 
S  M^  Jt.  now  producing  it  ftamped,  die  court  would  do  nothing  in  it, 
^C.  fincc  the  penalty  mull  have  been  paid,  and  dien  it  is  as  good  as  if 

ftunpcdat  firft.    9  tf  lo IT.  3.  c  25.  $  59. 

£  576  ]  Tarrant  wrf.  Mawr.    In  C  B. 

fhSxvA  cn-ot  'T^  H  £  wife  Ubclled  in  die  fpiritual  court  for  caBii^  her  whon^ 

fc?;;*.  «*<y^      X    and  tliere  beii^  proceedings  likcwiie  for  defamation  againft 

S^^'c!^     her  by  the  other,  the  two  hnflunds  enter  into  an  agreeoicnt  co 

lot  i"f— *«**^     ftay  proccecings  on  both  fides;  and  upon  one  of  the  wires  gung 

00,  the  hufband  moved  for  a  prohibition  1  but  denied,  for  ptr 

trnwiam^  the  fuit  is  by  the  wife,  to  recover  kcr  fame,  anditisnot 

in  the  power  of  the  hufband  to  rcftnin  her.     i  Roll.  £^<,  426. 


Johnfon  vtrfi  Lancafter. 

ji^^  M  Tester  tUM-    T  T  was  fcttkd  OD  demuncf,  that  a  tender  is  pieaddile  to  x 
wht^Mfmtaam  J^  quanlum  mermt^  and  {aid  to  have  been  fb  held  before  in  ^« 
"'  R.  to  jr.  3.  Giles  V.  Hart^  S^lk.  622  (i). 

'  ■       I 

(i)  Bat  Giks  ▼.  &ry«  nas  ivpoctBd  imi  UL  X^w.  255.    ao  #^* 
t^.  flm  6.  is  cmtrm. 


Pafaner  vnf.  Epifioopum  Exon. 

Me  cnnmeBiB    O  ^^  Tiomat  Bmj  fet  up  his  arms  in  the  diurdi  of  St.  Da^ 
««i  w>ri^ni  1^  fpt^s  in  Exm:  the ontinary promotes  a  fott  in  the  Q;uritttal 
*^^,^^*^^^^  court,  to  deface  them,  as  being  fet  op  without  Us  confent.    Mr. 
I?^  «rii^i7.  Crttwyi  mored  for  a  prohibition  on  d^  authorities  that  a&ion  1^ 
I7  the  heir  for  defiidng  the  monument  of  his  anceftor;  bntfjfv 
and  Forte/cue  Juftices  laid,  die  ordinary  was  juil^  iirfiat  orna- 
ments were  proper^  and  mi^ht  onkr  them  to  bede£Med« 

Serjeant  G/pcfr  mofcd  It  inC  B.  and  it  was  denied  thevpalfoi 
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Richardfon  verf.  Atkinfon. 
Jb  NUi  Prius  in  Middlefex  coram  Eyre  et  Fortefcue  (abfente 

^HET  held  that  the  drawing  out  part  of  the  veflel,  and  7iil"*^th^"^ 
filling  it  up  with  water,  was  a  convcrfion  of  all  tlic  liquor,  'X^l^wnlxl^fA 
and  the  jurjr  gave  damages  as  to  the  whole.  the  whoit. 

Beck  verf.  Nichols.    In  C.  B«  [  577  1 

TRESPASS  of  aflaolt,  battery,  wounding  and  imprifon-  where  no  fnoi% 
ment,  and  alfo  for  breaking  and  entering  his  houfe,  and  «*^-  **"  *»•     ' 
opening  the  doors  of  the  faid  houfe,  and  breaking  the  locks  and  ^^Vkq.  197. 
three  bars  belonging  to  the  faid  doors;  the  defendant  pleaded  Co.Ca.Pra.  ii 
Not  guilty  to  all  except  the  Imprifonment,  which  he  juftifics;  on  C.B.24.  S.C, 
trial  the  juftification  was  found  for  the  defendant,  and  the  Not 
guilty  for  the  plaintiflP.     Damages  2f^  6d.     And  held  by  the 
court  that  the  damages  being  under  40/.  he  could  not  have  full 
cofts  for  the  battery,  becaufe  the  Judge  had  not  certified  the  bat« 
tery  to  be  proved,  neither  could  he  have  full  cofts  for  breaking 
the  houfe,  bfc.  becaufe  this  was  a  trefpafs  relating  to  the  free- 
hold, the  conftruAion  of  the  22  &  23  Car.  2.  c,   g.  §  136. 
having  been,  that  it  extends  to  trefpaflcs  relating  to  the  freehold 
and  inheritance,  and  to  fuch  trefpaffes  only ;  which  is  collefted 
from  the  exception  where  the  Judge  certifies  that  the  title  came 
in  queftion,  which  fliews  that  the  a£l  extends  only  to  fuch  tref- 
paffes, where  the  freehold  might  come  in  queftion,  and  not  to 
uefpaiTes  of  chattels  ( x  }• 

( I )  F'ide  Thvmpfan  v.  Btrryy  antt  ftindl    and     fubftantive    aggref- 

551.     Mw  V.  ILdlt  Tf%  \  G.  I.  fion,    if  the  principal   caufe   of 

BylL  L.  N,  P.   329.      HtJl  v.  a^i«n    is    within     the    Aatute, 

Hiews,  Ci  Bs  E.  ^  G.  i.ih.  Birch  the  plaintiff  ihall  not  be    enti- 

V.  Dajey^    C.  B,  Tr.    3  Geo.  1.  tied  to  full  cofts,  where  the  da- 

ib.  330.     Pra/i.  Reg.  107.  S.  C.  mages  are  under   40/.  and  there 

As  to  what  cafes  the  plaintiff  fhall  is  no  certificate.     C/ari  v.  Othny^ 

have  full  colls,  though  the  da-  pojL  624.      Cmuthns    v.   Larnb^ 

mages  are  under  40/.  and  the  Barnes  120,    Hampfon  v .  AtlJhfaJ^ 

Judge  has  not  certified  if  part  Bull,  L,  N.  P,   329.      Say»  91. 

if  the  'veidi^i  is    within  22   ^  Cotter  ill    v.    Tcllj^    1    Ter?n    Rep. 

23  Car.  2.  c.  g*  feU.   136.   and  65;.  Mtars  v.  Grecnanuay^  B.  H. 

part  is  mtt  ef  it.     Ftde  KrdghtUy  Blaek.    Rep.    291.      Atkinfon    v. 

V.  Burton^  S^,  on  C^s  39.     MiU  Jackfint  cited  il,  29$.     Locktoood, 

hurne    V.    Reade^    3    IVilf    ^zz.  v.  Stannnrdg  B.  R,  5    Term    Rep. 

Barfies  134.  S.  C.     GranvilU  v.  482.  which   were  anions  of  af- 

Vincent^    Fitxg.  42.      Cotterill  v.  fault.      Reeves    v.    Butler^   Gilh. 

Tolly,  per  Buller  ].    I   Term  Rep.  Eq,  Rep.  195.  Clegg  v.  Mollynenx; 

656.     But  where  an  injury  to  a  Dor/g.  779.   which  were  a^ion^ 

perfonal  chattel  is  merely  confe^  of  trefpals.     ^are  claufum  fregit 

quential   as  being    part    of   the  ^c. 
iame  trania^ioni  and  o«t  a  dif* 
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lo  Georgii  Regis.     In  B.  R. 


1,  Knt.  lyuHka. 
/.  J 


Sir  John  Pratt,  Kttt.  Lord  Chief  Jufike. 

Sir  Littleton  Powys,  Kat. 
Sir  John  Fortefcue  Aland, 
Sir  Roben  Raymond  Knt. 

Sir  Philip  Yorke,  Knt.  Attorney  General. 
Sir  Clement  Wearg,  Knt.  Solicitor  Generalm 


Dominus  Rex  verf.  Major*  de  Kbgfton  Taper  Hull  (i), 

CMADt  jo2a  it  Motion  was  made  for  a  mandamus  to  the  mayor,  to  aflem^ 
^^""^^^^  i\  We  and  do  the  bufmcfs  of  the  corporation,  and  the  writ 
s  Mod.  209.  *  v^  granted  accordingly.  In  drawing  up  the  writ  they  made  it 
$*C.  out  for  an  aflembly,  and  to  admit  all  perfons  having  a  right  to 

their  freedom,  who  fhould  appear  before  them  to  demand  it. 
Mk^33»  43*-  Serjeant  Pengeliy  moved  to  fuperfede  it,  becaufe  every  perfon's 
•^b.  307!  "'  was  a  diftinA  right*  and  it  would  be  hard  to  oblige  the  mayor  to 

make  a  return  that  he  had  admitted  all  who  had  a  right.    Etper 

curiam^  It  muft  be  fuperfcded,  for  we  never  intended  fuch  a 

complicated  mandamus  as  this  (a). 


(i)  It  feems    to    be  difcre*        (1)  There  it  a  different  realba 

tiooary  in  the  court  to  iDcIode  the  affigncd  for  its  being  /nperfeded 

cafe  of  one  or  mor0  perfoos  in  a  in  8  M9d,  "  that  the  writ  wat 

numdamus  according  at  they  jodge  not  warranted  by  the  role,"  and 

their  rights  or  grievances  to  be  fee  Rtx  v.  H^UmoM^t^.  893.    A 

the  fame  or  not.    9^idi  Rtx  v.  Ld,'  mandamos   faperftdcd    on    tte 

MmtacMtCj  I  Siack.  60.  fame  ground. 
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Dominus  Rex  m/I  Inhabitantes  de  Cirencefter. 

IT  was  iuted,  that  an  apprentice  was  bound  in  the  parifli  of  T}^e  forty  dap 
A.  and  lived  there  ofF  and  on  for  three  quarters  of  a  year,  inhabiuviom  of 
Exception  was  taken,  that  this  was  no  fcttlement,  fince  he  might  ^g^^^t  be"  I 
not  inhabit  forty  days  together,     ^d  per  curiam^  That  is  not  together. 
neceflary,  and  the  order  for  making  it  a  fcttlement  was  con-  ?^«P'  »"«^^n  *•• 

firmed  ( I ).  tannings  v.  Sr. 

-  John**  in  the 

Devifei,  Caf.  of 
(l)  jRfJT  V.  Sandfordt   I  Tirm  Rip.   28 1.      ReJf  V*  Brighbelmfiont ^  Sett  and  Renw 
5  Tnm  Rep.  188.  S.  P.  xiS.  pi-  159* 

Dominus  Ri:x  verf.  Johnfon. 

A  Female  child  of  nine  (1)  years  old  was  brought  up  by  ha^ 
teas  corpus  in  the  cuhody  of  her  nurfe  *.     And  it  was  Chiia  brought iO&#JU«4 
moved  that  (he  might  be  difcharged,  if  (lie  was  under  any  re-  up  by  i»«^<«  «r--^       '^a. 
flraint,  which  was  agreed  to,   but  it  appeared  (he  was  not.  ^Ir^tan  "*^    '* 
Then  it  was  moved,  upon  producing  her  father's  will  devifing  L.Raym.  x'i;4. 
the  cuftody  of  her  to  an  uncle,  tliat  (he  might  be  delivered  up  to  •'jj^^ye^^^n* 
him  as  her  guardian.     The  court  at  firft  doubted  whether  they  .nd  guardian  ap- 
ihould  go  any  further  than  to  fee  (he  was  under  no  illtgal  re-  pointed  by  the 
ftraint,  and  took  time  tHl  the  next  day  to  look  into  Mrs.  Turber-^  Nllu^i/eT;'* 
Tx////s  cafe,  ante  444.     And  then  declaring,  that  this  being  the 
cafe  of  a  young  child,  who  had  no  judgment  of  her  own,  they 
ought  to  deliver  her  to  her  guardian,  who  took  poflcfTion  of  her 
ki  court. 


(i)The  report  in  8   Idtdetn^  the  prefent  cafe,    and  the  jurif- 

and  in   5  Butr,  1436.  make  her  didtion  of  the  court  \%  explained. 

only  fix  years  of  age.     ndc  Rm  But  fee  Rex  v.  Smithy  ptjt^  802. 

lb  Dglmval,  3  Buir.  H34'-  ^l^ere  where  this  cafe  is  denied. 

Bullock  verf,  Nokc. 
At  Guildhall,  coram  Pratt  C.  J. 

IN  a  (lock  caufe  the  plaintiff  proved  a  tender  on  the  fecond  day  Tender  of  ftock 
of  the  opening,  and  woald  have  examined  into  the  cuftom  of  '""^  *»^  ^  ^^ 
the  alley,  which  was  to  allow  either  party  a  day  or  two  to  tender  ^*'^  ***'' 
or  accept ;  but  the  Chief  Juilice  refufed  to  hear  us,  faying  their 
ufage  could  never  alter  the  law,  and  fo  the  plaintiff  was  called* 
N.  B.  In  C.  B.  Chief  Juftice  King  left  it  to  the  jury  upon  fuch 
an  evidence,  and  they  found  it  a  good  tcndc^r  ( x}« 

■  ■     ■  > 

(z)  Fid€  Tboralon  ¥•  Hj^I/sp,  ante  533* 
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Between  the  Farilhcs  of  St.  Giles  in  Reading  and  Ereritcy 
Blackwater  in  Berks. 


^Wlim  chiu  TT  TPON  a  fpcclal  order  it  was  ftaled,  that  JmiHam  Cbefia 
^denc:T<!if  Ae  w  ^**  ^^"^^  i"  ^^-  G//f/s,  and  put  apprentice  in  Ewr/Uj 
father  for  four  Biackwater^  whcre  he  fervcd  two  years,  till  the  mafter  failed  i 
^h"  *h  *  ^^^^  ^^^^  ^'^^  ^^  returned  to  Su  GiU/s^  where  he  lived  four  years, 
not  fettled,  are  married  a  wife  by  whom  he  had  there  two  children,  and  died ; 
fetded  after  hia  and  that  during  the  laft  four  years  he  never  lived  in  Everflej 

a  Sefl*.  Ca.  ii6. 

|)i.  111.  Upon  this  order  the  qucftion  was,  Where  the  wife  and  chil- 

F<iIr*3io!^'       drcn  were  fettled.     As  to  the  wife,  aU  agreed  her  to  follow  the 

Cited  And*.  3S0.  lift  fectlcmcnt  of  her  huiband,  which  was  in  Everjley  Binchvater\ 

S!'iif  ST     a    ^"^  ^*  ^^  ^^  children  the  court  were  divided,  the  Chief  Juftice 

Rem.  Wo.  i!^   ^^^  Po%vjs  J,  inclining,  that  they  having  never  been  removed 

p.  ISO.  S.C.      during  the  life  of  the  fatlier,  they  were  fettled  in  Si.  GiU/s,  the 

place  of  their  birth.     But  Eyre  and  Fortefcue  Juftices,  thought 

the  fettlemcnt  to  be  in  Everfiey  Blackwater^  and  that  fince  during 

the  life  of  the  father  they  might  have  been  fent  thither,  his  death 

would  not  vary  the  cafe. 

21L^*''*k'Tk         Adjouniatur\  and  this  term  it  was  debated  again,   and  the 

is  not  fettled  ''  Cliief  Juftice  changed  his  opinion,  holding  now  that  the  fettlement 

may  be  fent  to     of  the  children  was  in  Everjley  Blackwater^  and  that  the  death  of 

tftc!*Wt3cuh.    ^^  fatl^cr  would  not  hinder  their  being  fent  thither  j  Powys  J. 

likewife  came  over,  fo  that  there  were  three  of  that  opinion 

againll  Raymond  J.  ( i )  who  thought  that  this  cafe  muft  often 

have  happened,  if  children  could  be  thus  fent  after  the  death  of 

the  father  (2).    They  faid  the  cafe  of  fettling  baftards  and  vagrants 

at  the  place  of  their  birth  was  ex  neceffitate^  but  here  was  none. 

The  order  for  fending  the  children  to  Everfley  Blackwater  was 
confirmed. 


(i)  Rf^,  v.  CVfton^  19  Fin.  (2)  According  to  the  other 
38a.  Rrx  V.  Sot  Jon,  2  SeJ/^,  Ca*  reports,  among  which  is  Lord 
150.  S.  P.  Raymomd*s  own,  the  Jadges  wete 

iioanimoBs. 


£U 
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10  Georgii  Regis.     In  B,  R. 


Sir  John  Pratt,  Knt.  Lord  Chief  Jujlice. 

Sir  Littleton  Powys,  Kat.  ^ 

5/r  John  Fonefcue  Aland,  Knt.      \jiiftices. 

£/>  Robert  Raymond,  J^iff/.  -* 

Sir  Philip  Yorke,  Knt.  Attorney  General. 

Sir  Clement  Wearg,  Knt.  Solicitor  General. 


Knight  verf.  Cambridge, 
Idem  verf.  Dodd. 

HiL  9  Geo.  rot*  375, 

■  * 

A  CTIOU  fur  le  cafe  upon  a  policy  of  in farancc,  whereby  Barrgft^Xnt 
the  infurcr  undertakcf  againft  the  ^^^rratry  ol  \!tit  .mz^ct  ^^^^^^^^ 
and  mariners ;  and  afligns  the  breach  in  a  lofs  perfraudem  et  ne^  of. 
gligentiam  of  the  mafter  (i).     Judgment /r^  qutr*  in  C  B.  and  M  Raym.j349. 
the  general  errors  affigned.  \!c^*  *^ '' 

It  was  obje£led  in  this  court,  that  thtfrauJ  and  tiegligence  of 
the  mafter  was  not  within  the  policy,  being   more  general  than 
the  word  ^/irrtf/ry.     Et  per  curiatn^  The  negligence  certainly  is  „  -  ^     p   - 
not,  but  the  fraud  is.     Barratry  is  of  a  general  fignification,  and  Dia^dTfure-** 


(1)  But  the  general  praAicc  is  mariners.  Hdi  Park  on  Afar.  Inf. 

to  aver  the  lofs  to  have  happened  399, 
by  the  barratry  of  the  ma  Iter  or 

Vol..  L  S  f  not 
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not  confined  barely  to  the  running  away  with  the  fliip.  It  cooid 
from  b^jrat  which  fignifies  Jrauj  and  Jo/r:jy  and  extends  to  any 
fraud  of  the  ma(ler(2).  The  end  of  infuring  is  to  be  fafe 
in  all  events,  and  it  would  be  Tery  prejudicial,  if  we  wen 
r  .|2  1  tobe  making  loop-holes  to  get  out  of  thcfc  policies.  The  infurcx 
^  knows  the  mafter,  and  whethtr  he  can  truii  him ;  and  be  that 

infurcs  againft  his  runnir.g  away  with  the  ihip,  never  imagined 
be  might  or  would  be  guilty  of  any  other  fraud.  Judgment 
af&rmed. 


(2)  #^twV  S.itmmaw.  BronfF^  f^.     143.     Xutt  v.  B^arJUm,   I    Term 
1173.      ral!ij9  ¥•  #'iw/«^,   CVr:/.      Rff.  323. 


Between  the  Pariihes  of  Puckington  and  Ghepton  Becncfaamp 
in  com'  Somcrfet. 

xy  Itt-kwrcy  T  T  PON  a  fpecial  order  the  cafe  was  dated.  That  j#.  was 
X«»  opc  dxiMvt  ^J  bound  an  apprentice,  and  ferrcd  a&d  inhabited  two  years, 
tke  n>pcn>itt>  tiU  a  comiiGon  of  bankruptcy  was  taken  out  againft  the  matter,  at 
2^  which  time  the  apprentice  without  having  the  indenture  delivered 

a  U»L  235;  np,  or  any  difchargc  at  the  feflions^  hires  himfelf  as  a  conucoQ 
X  SeC  Ca.  a?!,  fcrrant  into  another  parifh,  and  ferved  a  year.  The  fcflioas  ad- 
F«it! %.  tai.  J^^^  ^^  to  be  no  diflblution  of  the  apprenticefliip,  and  conie- 
CaC  «f  Sea.«i  qucxitly,  that  the  fettkmcnt  of  the  apprentice  was  in  the  firft  pa- 
Ilea,  iij,        jifii  vhere  be  was  bound. 

fU  155. 
Ibi.  175. 

a  Bm  bT  OmA      Et  per  turlim^  Their  jui!^ment  is  right.    There  conld  be  no 
r^H-  SP9*     dldSJtttkm  of  tliC  contract,  tiniefs  the  indenture  had   been  deli- 
Tered  up,  or  the  fefTions  had  difchargcd  him ;  as  no  doubt  they 
^  would  have  done,  if  they  had  been  applied  to.     And  then  as  the 

firft  contract  had  continuance,  the  apprentice  had  no  power  to 
hire  himfelf)  and  the  Icrvicc  afterwards  for  a  year  was  void,  as 
to  any  pretence  of  giving  bim  a  fettlcment  (i  )•  That  fcrvice  muft 
be  taken  asm  fcrvtcc  to  the  firft  mafter,  who  by  law  was  intitkd 
to  the  wages,  and  therefore  the  order  muft  be  coofiimed. 


(1)    PUe  the  tales  coIlciSLed     16  cd.  tit.  Sttthmemi  iy  Jffrtm- 
a  Rm  iy  Cm^  57:^  aad  3  ^am    tif>^»  from  390. 10  405. 


o 
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Cafe  of  the  Mayor  of  Peniryn« 
li  an  information  in  natura  de  quo  warranto^  to  (hew  hf  There  muft  be  ^^^^^^ 


f  what  authority  he  cxcrcifcd  the  ofHce  of  mayor,  there  were  jtt<>gnieni  of 
two  iffues,  the  firft  as  to  his  eleftiort,  which  was  found  with  the  J^  uifoind** 
defendant^  and  the  fecond  as  to  the  fwearing,  which  was  found  duly  eieaed  but 
againd  him.     Upon  return  of  the  po/lea^  it  was  moved,  that  5  v-^**^* 
judgment  of  ou/ler  Should  not  be  againft  him,  feeing  he  was  duly  ^  *^^^    '•*97» 
eleded,  but  that  he  fhould  rather  have  a  mandamus  to  fwear  him  3  Bro.  P.  C. 
in.     Sed per  curiam^  Theafting  without  being  fworn  is  certainly  17^1*'  Ld 
an  ufurpation,  and  that  being  found,  we  muft  pronounce  judg- Raym.  1447* 
ment  againd  him  upon  this  record.    If  he  be  not  tuo  late,  he  may  This  judgment 
have  a  mandamus  to  fwear  him  in,  but  we  muft  puni(h  him  for  his  p^iulSau  *  ** 
ufurpation  hithdtto  ( i  }•     Judgment /ro  rege^    9  Ann.  c.  20. 


(1)    Sed  'vide   Rex  T.  MvarU,  tioo,  and  judgment  of  oufler  was 

pofi.  625.  that  the  court  refufed  a  entered  upon  his  own  confeilionv 

peremptory  mandamai.     But  in  the  court  on  motion  expunged  all 

Rgx  V.  Biddle^  p9fi.  9)2.  where  the  judgment  except  the  capiatur 

the  defendant  was  guilty  of  an  pr9  fine^  and  (ee  the  opinion  of 

ufurpation  only  for  part  of  the  Reynoltis^   j.  ^.  627*  upon  the 

time  mentioned  in  the  informa-  preient  juJgment* 


RuiTel  vtrf.  Martin.  C  5^3  ] 

Idem  vtrf.  Thorpe. 

IN  debt  upon  a  bail  bond  the  memorandum  was  of  Titinitj  term,  ^he  court  wi!i 
and  I  excepted,  that  the  affignment  appeared  to  be  in  Novem-  give  leiive  to  rUc 
bfr  following.     Then  the  plaintiiF  moved  to  amend,  and  I  ob-  ^^^^u^^** 
je£ted,  there  was  nothing  to  amend  by.     Bt  per  curiam^  We  '' 

cannot  amend  it,  as  it  now  ftands  *,  but  we  will  give  leave  to  file 
a  new  bill  of  Mkhaelmas  term,  with  a  fpecial  memorandum ;  which 
the  plaintiff  afterwards  did^  and  then  amended  of  c6uife  upon 
payment  of  cofts* 

Dominus  Rex  verf.  Gunfton. 

SERJEANT  Dnrnall  moved  for  a  certiorari  to  iht  Old  Bailey  Ko  tir^crari  ro 
to  remove  an  indiftment  againft  a  perfon  of  credit,  for  falfcly  oUBaUtf  wUl* 
pretending  that  a  perfon  of  no  reputation  was  Sir  Join  Thorny-  cwfe^'*"*** 
crafty  per  quod\hc  profccutor  was  induced  to  truft  him.     Sed  per  i*Sc*i-  Cu.  p. 

S  f  :i  curiam.  I't  ^^'  ^^^* 
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curiam,  A$  you  move  on  behalf  of  the  defendant,  we  znuft  hare  a 
more  particular  reafon  ;  tdeo  nil  capiatur  per  rmtionem  (x). 


( I )  Rtx  V.  Fergufin^  Caf.  lemp.     Nchiff*s  cafe,  li.  151.     Fide  Rex 
Hard,  369.     Amn.   I   SaU.   I44.      v.  fVelh,  aute  549. 


Stevenfon  verf.  Neyinfon* 
On  a   Trial  at  Bar  in  B.  R. 

Where  there  art  '"Tl  H  E  queftion  was,  whether  the  plaintiflTwas  qaaliiicd  to  be 

^^"*^'*«*-        JL     clefkcd  common  council-man  of  Apulby.     The  defendant 

^onofan  officer",  attempted  to  difqualify  him,  by  fctting  up  two  qualifications  which 

he  who  hat  but   he  had  not,  viz.  a  burgage  tenure,  and  being  an  inhabitant  ^  and 

a"^tnc(i*j ''^  ^  ^^  profc  this  Called  one  who  was  an  inhabitant,  but  had  not  a 

the  right/'  ^    burgage  tenure.    It  was  obje£ied,  that  he  was  no  witnefs  to  nar- 

URayai.  1353.  row  the  right,  and  confine  it  to  burgage  tenants  and  inhabitants, 

having  one  of  the  qualifications  himfelf  and  therefore  fo  hi  in- 

terefted,  as  he  was  nearer  the  right  he  fet  up  than  other  pcribos ; 

but  the  court  faid  there  was  a  neceffity  of  allowing  fucfa  peopfe  in 

a  queftion  of  this  nature,  fince  they  niuft  beft  know  the  ti^  % 

befides  he  was  in  t^^Sk  a  witnefs  againft  himfelf,  by  layings 

though  I  am  an  inhabitant,  yet  I  have  no  right  to  be  cbofcn, 

becaufe  I  have  not  a  burgage  tenure. 


[  ^84  *]  Anonymous. 

On  a  Trial  at  Bar  in  C.  B. 

^eHs*t*i         jf  Suffers  a  recovery  to  the  ufe  of  himfelf  for  life,  remainder 

revoke  no^evT  "^^  to  B.  in  tail,  remainder  to  C.  in  tail,  remainder  to  D.  in 

afes  can  bade*    tail,  remainder  to  A.  in  fee,  with  power  to  revoke  the  Axce  re. 

«iarcd.  mainders  in  tail  by  any  writing  under  his  hand  and  feal.     He 

revokes  them  within  the  terms  of  the  power,  and  by  the  fiuae 

deed  declares  new  ufes  in   favour  of  the  plaintiff,  without  any 

words  of  conveyance,  covenant  to  (land  feifed,  or  confidcra- 

tion  expreffed :    and  upon   this  the  queftion  was,  whether  this 

declaration  of  ufes  was  good  or  not. 

It  was  infifted  on  pro  qtser*,  that  J.  having  revoked  the  inter* 
mediate  remainders,  had  the  whole  fee  in  himfelf,  and  might 
difpofe  of  it  as  he  pleafcd ;  and  whether  it  was  by  the  (ame  deed 
or  by  a  different  deed  was  not  material* 

Bat 
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But  It  wa«  anfwcrcd  and  rcfolvcd  by  the  court«  That  true  it 
wns  he  might  by  will  or  any  new  conveyance  have  made  fuch  new 
difpofition*  and  even  the  fame  deed  would  have  been  fuflicient  for 
thatpurpofe,  iftherehadheen  anewgrant»  or  a  new  covenant  on 
confideratton  exprefled  ;  but  here  he  had  declared  new  ufes  as  un- 
der the  recovery,  whereas  the  ufes  of  the  recovery  were  full  be- 
fore, and  the  power  was  only  to  revoke^  and  not  to  limit  new 
ufes.     Ex  rdatione  a/iorum.     The  plaintiff  was  nonfuit. 


Sir  Chriftopher  Mufgrave  vof*  Nevinfon. 

TH  E  corporation  were  all  invited  to  a  treat,  when  one  of  T>»«  eieftion  of 
the  aldermen  defircd  leave  to  rcfign,  upon  which  his  rcfig-  "  pomion  upoa 
nation  was  taken,  and  the  plaintiff  at  the  fame  time  chofen  and  a  cafuai 
fworn  in.     Upon  a  trial  at  bar  the  jury  found  it  a  good  cleflion  ;  »««^n«  f*^4 
and  the  court  granted  a  new  trial,  it  being  fraudulent,  and  it  uniefs  aii  the   ' 
appearing  one  of  the  members  was  not  there  till  after  the  cledion,  cieaon  concur 
and  there  was  no  fummons  to  meet  to  do  fuch  a  corporate  aft,  *"  *^*  ►,:  1 ► 

«  •  X  .    «  t  ,    \        mt  •        K1      •  New  trial  grant- 

that  the  members  might  come  prepared  (i).    The  meetmg  like-  edafteratiiai 

wife  was  not  in  the  Moot-hall  but  at  a  tavern,  and  it  was  a  plain  *^*>"* 

furprize,  and  even  all  not  prefent.  J";  c*^"'  '35>* 

As  to  the  point  of  its  being  a  trial  at  bar  the  court  made  no 
difficulty  of  that  fincc  the  cafe  of  Bewdley^  and  another  of  Sir 
Jofeph  Tjleyy.  Roberts  in  C.  B.  where  on  a  trial  at  bar  whether  [  c8c  1 
compos  or  non  compos  the  jury  found  again  ft  the  weight  of  the  evi- 
dence, and  there  was  a  new  Qrial.  The  cafe  in  Stiles  (which  is  ^nte  -oa. 
the  (irft  new  trial  in  print)  was  after  a  trial  at  bar ;  and  in  the 
cafe  of  an  alderman  of  Derby  he  was  afterwards  oufted  upon  a 
quo  warranto  (*2)« 

Etper  Raymond  Juftice.     My  Lord  Qiief  Juftice  Holt  ufed  to 
fay,  he  was  of  opinion  that  the  praftice  of  granting  new  trials  was 


(l)  Where  the  meeting  is  hold-  method  of  giving   notice  of  an 

en  apon  a  day  not  dire^ed  by  the  affembly  to  eled,   it  cannot  be 

charter,  all  the  members  ^o  are  difpeofed  with,  nor  can  the  elec- 

within  fammons   muft   be    fpm-  tion  be  good  without  complying 
inoned.  Kynafton  v*  Mayor ^  &r.  of    with    it,    unlefs  all  the  perfoas 

Shrew/buty^  p(j/l'ii^2,  and  when  who  have  a  right  to  notice  are 

it   is    either    to   iOHOve  or  ele^  adually  fummoned,   and  unani- 

notice  of   that    particular   pur-  noufly  agree.      Rex  v.  May,  5 

pofc   (hould  be  given.      Rex  v.  Burr,  2681. 

Mayor  of  LwerfooU  ^  Burr,  yi%.  (2)    yide  Rex   v.   Reeks ,    po/l. 

Rex  y,  Mnyoi  (sft.o/Doncaftert  ib,  716.      Smith   v.   Patkh'trft^   pofi, 

7  j8.     And  if  there  is  an  nfual  1 105.  and  ihe  cafes  there  cited. 

S  f  3  much 
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^  *°''^^S**""*"^^  ancicntcr  than  the  cafe  in  Stiks  (3);  fincc  we  meet  wiih 
cudoamaft  *  challenges  ^  that  the  party  was  fworn  on  tlic  former  trials  and 
prove  fcccivifig  therefore  ought  not  10  be  a  juror  again. 

the  fiKfamenc 

w    ina  year.         ^^  ^^  ^^  ^^  another  of  the  corporators  of  Jpulhj  (4),   he  was 

Eut  to  prove  the  receiving  the  facrament  within  a  year  before 
is  eIe£lion,  it  being  recent,  and  therefore  the  court  lequiied  it, 
though  no  notice  was  given  him  for  that  purpofe. 

(3)  f^ffe  tbe  opinion  of  Lord  fiindion  taken  between  that  cafe 
Jdnnsfield  C.  J.  in  Btiibt  V.  Eytntiy  and  Craw/or  J  v.  Pcmoelit  a  Bmrr^ 
I  Burr,  393.  1013.  ^"^  ^fo   ^^  V.   Mmdayfi 

(4)  y*A«  V.  Nevinfon^  2   Ld.  Cowf.  539. 
Raym,    1354.     And  fee  the  di* 

Wilklnfon  verf,  Myer, 

^ft  **«?  *"***  T  N  an  aAion  of  covenant  on  a  Scuth-fea  contra£^  the  dcfcnd- 
^futb'Sedcow  A  ant  pleaded,  that  the  contrafb  was  never  duly  regiftered  ac- 
tna.  cording  to  the  late  act  of  Parliament ;  and  upon  the  trial  of  that 

IM^^*'  *i?c"  *^^^  ^  cafe  was  made  for  the  opinion  of  the  court. 

That  the  contraft  was  by  indenture  fct  out  {in  h^cverhi7) 
whereby  the  plaintiff  in  confideration  of  1436/.  10  /.  to  be  paid 
by  the  defendant,  doth  covenant  to  transfer  to  him  all  fuch  (lock, 
bonds  and  money,  as  the  Soutl>/ea  company  {hall  allow  on  the 
account  of  1277/.  is.  6d.  lottery  annuities  then  lately  fubfcribed 
into  the  (lock  by  and  in  the  name  of  the  plaintiff:  in  confidera* 
tion  of  which Ihc  defendant  covenants  to  accept  the  produce  of 
fuch  annuities,  and  to  pay  for  the  fame  1436/.  lo/.  at  the 
fame  time :  that  this  contra£l  was  entered  in  the  books  of  the 
Souih-fea  company  in  katc  verhaj  under  which  the  plaintiff  fub* 
fcribed  thefe  words,  Tiis  is  for  my  proper  ufe  and  berufit  \  and  then 
figned  his  name  Pkilip  Wilkinfon. 


[  j86j 


That  no  evidence  was  offered  that  the  contract  was  made  for 
the  ufe  and  benefit  of  any  perfon  befides  the  plaintiff,  nor  that 
the  contract  was  made  for  the  ufe  and  benefit  of  the  plaintiff 
only. 

And  a  verdiA  was  given  for  the  plaintiff,  fubjcft  to  the  opinion 
of  the  court  upon  this  cafe. 

Sirange  pro  quer\    The  queflion  is,  whether  this  contrad  be 
duly  regiftered,  according  the  direflion  of  the  laie  zGt  of  Parlia- 
ment.    1  fliall  ofl'cr  my  reafons  in  fupport  of  this  regifby ;  and 
Cncc  this  i£  like  to  be  a  leading  cafe,  and  that  many  thoufands  of 
2  contrafis 
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conttacks  arc  to  ftand  or  fall  by  the  event  of  this  qucftion,  I  (hall 
ftate  the  claufe  at  large^  bccaufe  I  apprehend  it  will  be  matcriaU 

The  aft  of  Parliament  upon  which  this  queftion  arifcs  is  the 
only  a£k  that  paffed  in  a  feffion  held  for  that  purpofc  at  tlic. latter 
end  of  the  fcventh  year  of  his  Majefty*s  reign ;  and  after  fome 
other  provifions  for  reftoring  the  publick  credit,  which  thca 
greatly  fufFered  by  the  mifmauagement  of  the  South-fea  dircftors. 
It  comes  to  the  cafe  of  contrafts  between  private  pcrfouSt  and 
takes  notice  of  the  neceflity  there  was,  to  make  fome  regulations 
or  orders  touching  contrafts  for  the  (iile  or  purchafe  of  fubfcrip- 
tion  or  (lock,  for  preventing  a  multiplicity  of  vexatious  and 
doubtful  fuits  in  law  or  equity  concerning  the  fame,  and  therefore 
it  enaftsy  *'  That  every  contrail  for  the  fale  or  purchafe  of  fub- 
**  fcriptions  or  ftock,  which  fliall  be  unperformed  and  not  com- 
*^  pounded  before  fuch  a  time,  or  an  abftra£l  or  memorial  thereof, 
•^  figned  by  the  party  intereftcd  therein,  and  who  (hall  be  minded 
**  to  take  advantage  of  the  fame,  (hall  be  entered  and  regiftered 
'*  in  books,  which  the  refpeftive  companies  are  required  to  pre- 
«*  pare  for  that  purpofe  :  and  in  default  of  fuch  entry  or  rcgiilcr 
*'  every  fuch  contract,  as  to  fo  much  as  fliall  remain  unperformed 
**  or  not  compounded,  fliall  be  void.'*  And  then  it  follows, 
**  That  fuch  entries  fliall  exprefs  the  names  of  the  parties  or  per- 
*'  fons  for  whofe  ufc  or  benefit  fuch  contrafls  were  made." 

Having  ftated  the  claufe,  I  fliall  confider  what  was  the  inten- 
tion of  this  afl:  of  parliament,  and  whether  our  regiftiy  has  ful- 
filled that  intention.  The  intention  of  the  legiflature  is  exprefled 
in  that  part  of  the  claufe  which  is  introduclive  to  the  enabling 
part  \  it  was  to  prevent  a  multiplicity  of  vexatious  and  doubtful 
fuits  in  law  or  equity,  by  giving  the  buyer  of  flock  a  view,  as 
well  of  him  who  has  the  legal  remedy,  as  he  who  has  the  equi- 
table intcreft,  thereby  to  eafe  him  of  the  trouble  and  cxpence  of 
a  fuit  in  equity  againfl  the  vifible  contra£):or,  to  difcover  whether 
the  fale  was  not  fecretly  in  truft  for  another,  againft  whom  per- 
haps the  buyer  might  have  an  equitable  bar  ;  and  therefore  if  it 
isdifclofed  in  the  regiftry,  not  only  where  the  legal  remedy  lies, 
but  alfo  who  has  the  equitable  interefl:,  there  is  an  end  of  any  [  587  ] 
trouble  from  vexatious  and  doubtful  fuits  in  law  or  equity  about 
that  matter,  which  was  all  tliat  was  propofcd  or  dcllgiied  by  tlie 
legiflature. 

In  the  cafe  at  bar,  the  contra£l  is  regillered  In  hac  verha^  and 
by  that  it  appears  the  now  plaintiff  has  a  legal  remedy  (fuch  an 
one  as  he  has  purfucd)  by  aftion  of  covenant  againfl  the  defend- 
ant. But  fay  they  on  the  other  fide,  that  is  not  enough,  he  may 
only  be  nominal  in  this  afl^air.  In  anfwer  to  that,  he  has  added 
thefe  words  that  arc  ftated  in  the  cafe,  ThU  U  for  my  proper  ufe 

i>  f  4  Qlld 
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andhenefity  Philip  JViihinfon.  So  that  he  has  anfircred  the  intent 
of  the  a£l  in  both  refpccls ;  he  has  regiftered  the  deed,  whidif 
gives  him  the  title  at  law,  and  he  has  likeurife  (hewn  the  eqiutabk 
intereil  to  be  in  himfelf. 

To  this  it  is  objeacd,  that  by  the  vtrarAz  of  the  ad  he  ts  re- 
quired to  exprefs  for  wbofe  ufe  or  benefit  the  contrad  was  made\ 
and  that  in  the  prefcnt  cafe,  it  is  only  expreffed  for  whofe  benefit 
tlie  contrad^  was  at  the  time  of  regiflering. 

I  would  fubmtt  two  things  as  an  anfwer  to  that  objedioa. 
I.  That  this  is  a  forced  cdn(lru£lton,  and  carries  the  words  tvert 
made  farther  than  is  neccflary  to  anfwer  the  defign  of  the  aft. 
And,  1.  That  if  your  Ix)rd{hip  fhould  be  of  opinion  to  conftrue 
it  fo  nicely,  yet  our  regiflry  will  be  fufficicnt. 

I.  To  Ihcw  this  to  be  a  forced  conftruAion,  and  what  there 
is  no  occafion  to  make,  in  order  to  attain  the  end  of  the  Icgifla- 
tvire,  I  would  beg  leave  to  fay,  that  confidcring,  this  aft  is  made 
to  rcflrain  men  in  fome  degree  from  the  full  exercife  of  a  legal 
remedy  tlicy  had  before;  it  is  to  be  conftrued  in  fuch  a  manner, 
as  will  deprive  the  fubjeft  of  as  little  as  may  be,  and  it  is  not  to 
be  extended  to  any  ccnftruftion  beyond  what  will  ftiiftly  an- 
fwer the  view  of  the  Parliament ;  and  fo  the  court  did  often  in- 
ti.nate  upon  fcvcral  motions  that  have  been  in  this  court  relating 
to  bail  upon  this  aft  of  Parliament,  where  they  kept  (Iriftly  to  the 
words  of  the  aft,  without  extending  them  to  fimiiar  cafes. 

The  expreflion  \\\  the  aft  Is  indeed  in  the  preterpcrfeft  tenfe, 
ivfre  madt\  but  I  (hall  fubmit  it,  whether  confidering  how  that 
expreflion  comes  to  be  made  ufe  of,  it  ought  to  be  expounded 
ftriftly  to  mean  the  time  of  making  the  contraft. 

The  legiflature  are  fpeaking  of  contrafts  then  in  being,  and 
r  588  ]  therefore  it  was  natural  to  fpeak  of  (hem  as  contrafts  that  njuen 
made  \  and  in  this  view  the  expreflion  Will  be  far  (hort  of  what  it 
would  have  been,  if  the  aft  had  rcqu/red  the  entry  to  exprefs  the 
names  of  the  parties  for  whofe  benefit  the  contrafts  were  at  the 
time  of  making  5  and  it  may  be  material  to  obferve,  that  in 
another  part  of  the  aft  that  phrafe  is  ufed,  where  they  are  provide 
ing  for  the  cafe  of  a  contraft,  when  the  felltr'  had  not  the  (lock 
at  the  time  of  the  contraft  :  now  if  it  had  been  intended  to  have 
gone  fo  far  back  in  our  cafe,  what  reafon  is  there  why  the  fame 
expreflion  was  not  made  ufe  of  ?  The  aft  of  Parliament  was 
never  intended  as  a  fnare,  to  avoid  all  contrsfts  that  were  not  re- 
giftered according  to  the  ftrifteft  letter  of  the  law.  The  only  ge- 
neral view  (befides  what  related  to  particular  perfons)  was  to  fee 
a  little  into  the  number  and  extenfivenefs  of  the  contraftS|  in  or- 
der to  apply  farther  remedies  if  there  was  occaGoo.  la 
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In  a  common  law  conveyance  the  word prScreatU  (which  ftri£Uy  Ante 41.  n«  (i}» 
fpeatflng  fignifies  children  that  were  born  at  the  time  of  the  feoff* 
ment)  has  nererthelefs  been  conftrued  to  take  in  all  the  iflue,  whe« 
ther  born  before  the  feoiFment  or  after ;  and  yet  that  is  an  expref- 
fion  as  ftrongly  refpeding  a  time  paft  as  the  phrafe  made  ufe  of 
in  this  ftatute ;  and  if  in  that  cafe  it  was  extended  to  a  future  time, 
why  not  as  well  in  our  cafe  ?  efpecially  when  by  that  conftruc- 
don  the  intent  of  the  legiilature  is  anfwered, 

2*  Admitting  this  aft  does  require  the  entry  to  ihew  for  whofe 
ufe  the  contract  was  at  the  time  of  making ;  even  then  our  rc- 
giftryi  if  we  take  it  altogether,  will  be  fufficient.  It  appears 
upon  the  books  of  the  Soutb-fea  company  (where  the  deed  is  en- 
tered in  had  verba)  that  Mr,  Wilhnfon  was  poffeflcd  of  feveral 
lottery  annuities,  which  he  fubfcribed  in  as  his  own,  fold  as  his 
own,  regidered  that  contra£t  as  fuch,  and  which  he  (hews  con-  ' 

tinned  to  be  his  own  fole  property  and  intereft  to  the  time 'of  fuch 
regiftry.  Is  there  now  after  all  this  any  room  to  doubt,  whether 
this  contra£l  was  made  upon  his  own  account  or  not  ?  If  there 
be  no  room  to  doubt  it,  and  if  it  be  a  matter  naturally  to  be  col- 
lefted  from  this  regiftry  ;  then  it  is  a  regiftry  that  in  the  ftridieft 
acceptation  of  the  words  is  conform  to  the  a^  of  Parliament,  and 
there  is  an  end  of  their  obj^dion  that  way. 

It  IS  ftated  in  the  cafe,  that  no  evidence  was  offered,  to  prove 
that  this  contraft  was  for  the  benefit  of  any  body  but  the  plaintiff: 
what  influence  that  will  have  in  this  queftion  I  muft  fubmit ;  and 
alfo  another  matter  that  appeared  upon  view  of  the  Soutb-fea 
books,  which  was,  that  hardly  any  of  the  entries  were  even  fo 
ftrong  as  this  figning  by  the  plaintifTi  it's  being  for  his  own  proper 
ufe  and  benefit. 

So  that  upon  the  whole  matter  I  muft  fubmit  it,  that  as  by  this 
regiftry  the  defendant  is  fully  apprized  who  he  has  to  deal  with, 
and  therefore  has  no  occafion  to  go  into  equity  to  difcover  who 
would  be  intitled  to  the  benefit  of  the  contraft,  fincc  he  fees  at 
one  view  that  both  the  legal  and  equitable  intereft  are  in  Mr.  Wil^  [  589  ] 
kiftfon  J  the  giving  him  alj  this  light  is  performing  every  thing  that 
was  required  of  us  by  this  a£fc  of  Parliaqfient  \  and  thefore  I  hope 
your  Lordfhip  will  be  pf  opinion,  our  action  of  covenant  was 
well  brought,  and  that  the  queftion  which  has  arifen  upon  tliig 
regiftry  (hall  be  determined  in  favour  of  the  plaintiff. 

Fazakerley  contra*  It  muft  be  admittcd,\  that  this  regiftry  is 
not  according  to  the  words.  They  require  it  to  (hew  for  whofe 
ufe  the  contrad  wasy  the  regifiry  only  (hews  for  whofe  it  is  at 
the  time  of  regiftring. 

And 


s^ 
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And  M  it  is  not  within  the  words,  fo  neither  is  it  within  the 
reafon  and  intent  of  the  adt«  The  preamble  takes  notice  Af  the 
great  frauds  and  abufes  that  had  been  committed  by  the  late 
South^fa  diredlors,  to  the  prejudice  of  the  publick ;  and  there- 
fore being  made  for  the  bemefit  of  the  publick,  it  ought  to  be 
carried  as  far  as  may  be.  One  main  end  of  this  zGt  wsis,  to 
difcover  what  contracts  the  dire£lors  were  interefted  in,  that  fo  the 
publick  might  have  the  benefit  of  them ;  and  that  it  ihould  not 
be  in  the  power  of  a  dire£tor,  to  fct  up  a  nominal  perfon,  to 
recover  for  his  private  ufe,  in  order  to  defraud  the  publid^  o£  fo 
much,  which  was  declared  to  be  forfeited.  But  how  will  that 
end  be  attained  if  this  regiftry  fubfifts  ?  Not  at  all.  For  fuppo- 
fing  Mr*  W^ilkinfon  to  have  been  at  firft  only  nominal,  and  in 
truft  for  a  dire^or  \  may  not  that  director  aflign  over  the  equi- 
table intereft  after  the  contract  is  made,  and  then  that  will  be  a 
contra£t  for  the  benefit  of  Mr.  Wifkinfon  at  the  time  of  regiftring, 
though  at  the  time  of  making  it  was  not.  By  this  means  the  zSt 
will  be  eluded,  and  thofe  fraudulent  clandeltine  affignnaents  can 
never  be  got  at. 

There  can  be  no  inconvenience  in  keeping  them  ftri£^Iy  to  the 
words  of  the  a£l,  for  if  the  tranfa£lion  be  fair,  then  they  may 
make  the  regiftry  according  to  the  words  \  but  if  the  fa£t  will 
not  warrant  it,  I  apprehend  the  L^flature  never  intended  to  give 
the  equitable  proprietor  a  power  to  change  hands,  perhaps  to  the 
defrauding  the  publick,  or  at  leaft  the  private  contractor. 

Mr.  Strange  fays  it  will  be  fuiRcient,  becaufe  now  it  appears 
both  where  the  legal  and  equitable  intereft  are ;  and  fo  it  docs, 
but  that  is  not  enough,  the  ftatute  intending  to  give  the  buyer 
an  opportunity  of  knowing  who  had  the  equitable  right  when  tliC 
contract  si^as  made, 

C  590  3  ^  ™"^  therefore  infill,  that  if  this  regiftry  ftands,  the  intent 

of  the  aft  is  not  anfwercd ;  becaufe  it  is  liable  to  that  objcdion 
that  it  might  at  firtt  be  in  truft  for  another,  which  trull  might 
afterwards  be  afligned  or  releafed. 

Chief  Juftice.  This  was  tried  before  me  at  njfi  prws^  and  it 
being  a  cafe  of  very  great  confequence,  I  did  not  think  it  proper 
to  determine  it  there,  though  I  muft  own  that  I  was  in  no  grut 
doubt  about  it. 

It  is  certain  that  this  regiftry  is  not  within  the  words  of  the 
aft,  fince  it  is  not  faid  that  the  contraft  was  at  firft  made  for  the 
ufe  and  benefit  of  the  plaintilF.  But  though  it  be  not  within  lie 
ktter,  yet  I  think  we  are  to  give  this  aft  fuch  a  couilruftion  as 
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Is  reafonable»  confidering  the  nature  and  circumftances  of  the 
cafe.  I  believe  the  Parliament  never  intended  to  avoid  contrndls 
upon  fo  great  a  nicety  as  this,  and  therefore  (ince  the  plainttiK 
has  (hewn,  that  he  is  the  only  perfcn  the  defendant  can  have  to 
do  with,  or  be  called  upon  by,  in  this  matter,  1  am  of  opifiion 
the  regiftry  is  well  enough,  and  the  plaintiff  muil  have  juJg* 
ment. 

Powys  Juftice.  I  think  this  is  a  good  regiftry.  There  is  no- 
thing in  the  deed  that  looks  like  any  thing  of  a  truft,  and  wr  ure 
not  to  fuppofe  it  one.  Befides,  confidering  the  nature  of  this 
cafe,  it  is  not  probable  that  it  could  be  a  tranfa£lion  privately 
for  the  bfcnefit  of  a  drrc£tor,  becaufe  tln.s  is  net  a  money  fub« 
fcription,  but  a  fubfcription  of  lottery  annuities ;  and  every  botiy 
knowS)  that  though  in  the  cafe  of  the  money  fubfcriptions  they 
made  trfe  of  other  people's  names,  yet  they  were  fond  enough  of 
fubfcribing  annuities  in  their  own  names;  and  the  thing  has 
anfwerrd,  by  the  Parliament's  giving  greater  allowances  to  thofe 
dire£tors  who  fubfcribed  in  the  moil.  The  words  of  the  a^>  are 
minded  to  take  advantagej  and  all  they  intended  was  to  fee  what 
bargains  were  infifled  on. 

Forte/cue  Jufticc.  The  intent  of  the  aft  was  to  let  the  buyer 
knpw,  whether  he  that  fucd  him  was  really  intitled  to  the  mo- 
nc/;  you  (hall  rcgifter  your  contraft,  and  put  your  name  to  it. 
This  is  for  my  proper  ttfe^  in  a  legal  acceptation,  lir notes  it  itv// 
fo  \  becaufe  being  a  chofe  in  aftion  it  could  not  be  alFigncd.  In 
the  nature  of  the  thing  furely  it  is  well  enougji. 

Raymond  Juftice.  This  is  an  aftion  esf  pojl  fa^o^  to  lay  a  clog 
upon  a  legal  remedy,  and  therefore  ouglu  to  have  fuch  a  coii- 
Itruftion  as  the  plaintiff  contends  for.  The  cafe  of  the  dIrtcU>rs 
was  not  under  confideration  at  the  time  of  pafling  this  adl,  their 
buCnefs  having  been  fettled  before.  This  deed  imports  it  to  be 
for  the  benefit  of  the  plaintiff,  and  no  proof  is  oflcred  to  the  con- 
trary; we  rouft  therefore  take  it  to  be  fo,  and  I  fee  no  iuconvc- 
oience  therein.    Per  cur:  Judgment  for  tlic  pLiutiil'. 
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10  Georgii  Regis.     In  B*  R. 

Sir  John  Pratt,  Knt^  Lord  Chief  JtiJIice. 

Sir  Littleton  Powys,  Knt.  ^ 

Sir  John  Fortefcuc  Aland  Knt.      \yufliceu 

Sif  Robert  Raymond,  Knt.  ^ 

Sir  Philip  Yorke,  Knt.  Attorney  General. 

Sir  Clement  Wearg,  Knt.  Solicitor  General. 


Jenny  verf.  Heric* 

Paf,  9  Geo.  rot.  144. 

A  WW  d     n      XT*  R  R  O  R  of  a  judgment  in  C  J?,  in  an  a£lion  upon  the 

payabU  out  of  a  JlL  cafc,  whcfcin  thc  plaintiff  declares,  that  the  defendants^ 

particular  fund    according  to  the  cuftom  of  merchants,  drew  a  bill  of  exchange 

iichln  c"^**^     upon  y.  P.  whereby  they  requefted  him  to  pay  thc  plaintiff 

L.  Raym.'  136J.  1 945  A  out  of  the  mottm  in  his  thefaid  J.  P.V  hands  belonging  to  the 

8  Mod.  Z65.      proprietors  of  the  Devonfhire  mines^  being  part  of  the  conJSderatiin 

*•  ^*  money  for  the  purehafe  of  the  manor  3^  Weft  Buckland.  That  J.  P. 

refufed  to  accept  it,  and  the  defendants  as  drawers  are  liable 

There  was  judgment  in  C.  B.  for  the  plaintiff,  but  upon  error  in 

B*  Rn  that  judgment  was  reverfed,  the  whole  court  being  of 

opinion,  that  this  appointment  to  pay  out  of  a  particular  fund, 

which  might  or  might  not  anfwer,  was  not  a  bill  of  exchange, 

and  exaftly  like  tlie  cafe  of  Joceljn  v.  Laferre  in  B.  R.  Paf. 

10  Mod»2Q4.      '  ^^^*  which  was  a  bill  drawn  by  an  o£5cer,  upon  his  agent,  te« 

3x6.  quefting  him  to  pay  out  of  his  growing  fubfiftence;  which  the 

fort.  aSi.         court  on  a  fpecial  refolution  delivered  by  Parker  C*  J.  held  not 

to  be  a  bill  of  exchange,  bccaufe  in  the  nature  of  the  thing  no 

body  would  negotiate  it,  by  reafon  of  the  uncertainty  of  the 

fund. 
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fund*  And  It  would  be  of  dangerous  confeqnence  to  make  thofe 
ordersj  which  a  man  gtyes  to  his  fteward  or  bailifl^  no  Mray  con- 
ceming  trade,  to  be  bills  of  exchange.  The  judgment  of  C.  B. 
was  reverfed  (i)« 

(i)  FtiU  Dawkes  ▼•  Ddorane^      Bamhmy    v.    Liffitt    p^fi.    I  at  I. 
3  Wll/.  20J.     I  Blaci.  Ref.  78a.     H(ydock  v.  hjntb^  L.Rajm.  1563. 


Crow  vff/I  Rogers. 

'N  qffum^t  the  plaintiff' declares,  that  whereas  xmt  John  Hardy  AftnuiiertodM 
- —  -  --•'-.  ^  oonfideratioo 


was  indebted  to  the  plaintiff' in  70/.  upon  a  difcourfe  bctMceen  ^ofi^^^^^o 


this  Hardy  and  the  defendant  it  was  agreed,  that  the  defendant  tajoo.  a,j^  fzJ^^^tl 
fliould  pay  the  plaintiff's  debt  of  70/.  and  that  Hardy  ftiould  Ta^^Ic.  si^0 

make  the  defendant  a  title  to  a  houfe.    Then  he  avers,  that  jm./^,^^^ 

Hardy  was  always  ready  to  perform  his  part  of  the  agreement,  /  l^i  dfS'/i  • 

ajid  that  the  defendant  in  confideration  thereof  promifed  to  pay 
the  plaintiff*. 

The  defendant  demurs;  and  it  was  infifted,  that  there  was  no 
confideration  moving  from  the  plaintiff  to  fupport  this  promife : 
and  the  cafe  of  Bourne  v.  Mafon^  1  Vent,  6.  2  Keb.  457.  5a7. 
was  cited,  where  A.  being  feverally  indebted  to  B*  and  C  ^nd 
having  a  debt  due  to  htm  from  D.  C.  in  confideration  that  A^ 
would  permit  him  to  fue  D%  in  his  name  promifed  to  pay  B* 
And  it  was  held,  that  this  being  a  matter  of  no  trouble  to  the 
plaintiff,  or  benefit  to  the  defendanti  he  was  a  ftranger  to  tho 
confideration,  and  could  maintain  no  adion. 

On  the  other  fide  was  cited  the  cafe  of  Dutton  v.  Pool^  i  Vent, 
318*  332.  [a)  where  it  was  held,  that  ajfutnffit  lay  for  the  daugh-  («)  SSrT.  |Miti 
ter,  upon  a  promife  by  the  heir  to  pay  her  portion  in  cafe  die  ***^'  *•  ^' 
father  would  not  fell  timber;  and  the  cafu  of  i  Roll.  Abr.  32. 
fl.  13.  where  goods  were  given  to  A.  on  confideration  to  pay  B* 
20 /•     And  it  was  refolved,  B.  might  maintain  an  ojfum^it. 

The  court  gave  no  opinion.  Adjournatur,  And  Paf*  12  Geo. 
it  was  moved  again,  and  without  much  debate,  the  court  held, 
the  plaintiff  was  a  ftranger  to  the  confideration,  and  gave  judg* 
mcmpro  def\  (i) 

(I)  Vidi  Bun.  L.  N,  P.  15V 
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Dominus  Rex  verf.  Burridge* 


Chaiienginjthe  y  jj  j^^  infoHnation  for  a  mifdcmeanor  there  wa»  a  rule  for  a 
jur7for*dcfca  J  fpccial  jury  to  be  ftruck  by  the  maftcr^  who  was  to  chufif 
of  bnodredors  ii  forty-eight  out  of  the  freeholders*  book,  out  of  which  each  fide 
irS'^butdwi-  ^'^^  ^°  ^^*^^  twelve,  and  the  remaining  twenty-four  were  to  be 
lengingthc  poiu  returned  for  the  trial  of  the  caufe.  At  the  trial  the  defendant 
hnot(i).  challenged  the  array  for  want  of  hundredors,  and  the  challenge 

ipM^riLV.  ^*  ^'^^  allowed ;  whereupon  the  profecutor  moved  for  an  attach** 
S.C.  cited  And.  mcnt  againlt  the  defendant,  as  being  guilty  of  a  contempt  of  the 
5*'  .     rule ;  and  upon  the  motion  it  appeared,  that  the  defendant's 

forauuion  was  '  agent  xn  ilriking  out  his  twelve  had  expunged  all  the  hundredort. 

againft  him  at 

^-^b'^  °bfl^n*  ^^'^  defendant's  counfel  infifted,  it  was  no  contempt,  becanfe 
•^•c'thc  eie^ien*  ^^^^y  Were  not  reftrained  by  the  rule ;  and  mentioned  fereral  pre* 

^V  cedents,  where  the  rules  have  been  exprefs,  that  the  defendant 

Ihould  Itrike  out  twelve,  and  not  challenge  the  array  for  want  of 
hundredors.     In  Queen  FAvzabetV^  time,  Regina  v*  Lord  Himf' 

(tf)Cro.£Iis.     don  {a)  was  fc.     Rex  v.  Kijifij  sp  Gar.  2.     3  Keh.  340.     The 

Moor  (<t— g.  -Attorney  General  moved  to  add  thofe  words,  but  it  was  denied* 
Rex  V.  kherrard^  i  Geo.  thofe  words  are  added  ex  offenfu. 

Re»okihgafub-  Sed  per  curiam.  This  is  a  plain  contempt.  Does  not  he  de* 
t^^'on^\Xch'  f«at  'he  rule,  by  infifting,  that  the  twenty-four,  who  the  rule 
hasboen  made  a  fays  (hall  be  rcitumed  to  try  the  caufe,  {hall  not  try  it?  Suppofe 
rule  cf  court  is  ^  lubmiffion  to  arbitration  be  revoked  (as  by  law  it  may)  after  it 
SoiTpr^uring  a  «  made  a  rule  of  court,  that  is  certainly  a  contempt.  The  fame 
rcieaie  from  the  in  a  releafe  procured  from  the  nominal  plaintiiF  in  ejedment.  la 
lifi^ln'l/ea-"  M^-  G/^^^/i's  cafe  he  pleaded  fuch  a  releafe  puis  darrein  contiau^ 
9aeot(a).  afice\  and  liord  Trevor^  who  tried  the  caufe,  faid  he  was  bound 

to  allow  the  plea,  if  they  infilled  upon  it :  but  at  the  fame  time 
told  them,  he  would  lay  them  by  the- heels ;  upon  which  the  pka 
was  withdrawn.  This  is  not  making  contempts  by  implication, 
but  it  is  the  natural  con{lru£tion  of  the  rule«  without  which  the 
juftice  intended  by  making  thefe  rules  cannot  be  had.  He  might 
indeed  have  had  a  challenge  to  the  polls,  becaufe  that  would  not 
hinder  the  caufe  from  going  on ;  for  they  might  have  had  a  taUsm 
If  there  was  a  rule  to  reftrain  the  party  from  taking  out  execu- 
tion; does  any  body  think  we  would  fufler  him  to  bring  an  a&ion 
of  debt  upon  the  judgment  ?  Per  curiam^  An  attachment  was 
granted. 

(0  nde  Rex  V.  Jofjnfon,  poft.        (2)  nJe  Mme  v.  G^Jri^htp 

lOwO.  /e^.  899. 
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Burgefs  verf.  Brazier. 

D£  B  T  on  articles  for  a  horfc  race,  whereby  it  was  agreed  Zt  taken  <iif- 
to  ride  without  whip  or  ftick,  or  other  weapon,  bdidca  j^n^j^ciy  aftec 
boots  and  fpurs,  and  avers  that  he  xoAc  ftm  Jlagelh  et  baculo  vel  L-Htym!  i36#.. 
aliis  arms*    Nil  debet  pleaded.  *  M«d.  239. 

After  verdifl  for  the  plaintiiF  it  was  moved  in  arreft  of  judg* 
ment,  that  the  averment  fhould  have  been  in  the  disjunftive 
throughout,  whereas  upon  this  declaration  he  might  have  onc» 
though  he  had  not  both  \  and  Cro.  EL  348.  1  Le^n,  124.  were 
citecC 

Et  per  curiatHy  This  would  have  been  ill  upon  a  demurrer  (i), 
but  is  well  enough  after  a  verdid.  The  lad  vel  may  be  taken 
to  disjoin  the  former  et^  and  though  tlie  conjunctive  fenfe  be  the 
moft  obvious,  yet  fince  it  is  capable  of  being  taken  disjunAively, 
it  will  do.  I  Vent.  114.  Salk,  140.  I  Mod.  42.  The  jury 
find  that  he  rode  without  whip  and  ftick  or  other  arms, 
which  cannot  be  true  if  he  had  either.  The  plaintiff  had 
judgment. 


(1)  This  if  not  fiated  in*  Che  other  reports  of  this  cafe. 


Between  the  Pariihes  of  St.  John  the  Baptift  in  Devlfes  and  St« 
,     James  in  Bifiiops  Kenny. 

UP O N  a  fpecial  order,  ftating  that  A.  was  bound  appren*  Apfrentke Ii 
ticc  to  B.  and  fervcd  five  years  in  the  paritti  of  St.  John,  fctacdwbc«k« 
but  had  always  lain  in  the  parifli  of  St.  James  with  his  father,  the  i!  JLayni.  1371, 
feffions  adjudge  it  a  fcttlement  in  St.  Jobn*%.  Cafes  of  Seu. 

■od  Rem,  120. 

Etfer  curiam t  The  order  muft  be  quaihed,  the  ferving  with-  Fort.  321. 

out  lying  makes  no  inhabitation,  which  is  neceflary  to  gain  a  ftt-  p^*  '5^- 

tlement  in  the  cafe  of  an  apprentice :  and  fo  it  was  held  in  the  fJiJJ^i*©/' 

cafe  of  St.  Olave  Jenvrj^  ante  51.  and  in  the  cafe  of  £/•  Mary  BoctbyCoaA 

CWr  Church  v.  Radcliff^  ante  60.  */^*-  ^^t^ 

^ '  fl  503.  s.  c 
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Oaites  verf.  Machen^ 

At  Niii  Prius  In  MIddlefex  coram  Fortefcue  et  Raymond  Jufiices. 

L^f^'^t^'  ¥N  an  af^ion  of  cfcape  againft  the  marihal,  it  was  alkdgje^, 
jOace  wl!ere  -''  ^^  ^^  piifoner  was  furrendercd  to  him  at  the  Chief  Juftice's 
snTooer  had  Chamber  in  the  pariih  of  5/.  Briii^  whereas  it  appeared  apoa 
^"u'^ltel  the  eyidencc,  that  it  was  in  the  parifli  of  &.  Dunftan.  Bur  the 
xiaL  '  Judges  held  it  well  enough,  this  being  debt,  and  th^  fttrrendcr 

N.S.  The  «k-  the  only  thing  material,  and  that  it  differed  from  the  cafe  of  tief* 
wJ^^dTfo"  P*^*»  where  every  part  of  tlie  dechration  is  dcfcriptiTC.  And  the 
tfaecafttin       next  day 

cjcAmeat,  and 
It  vat  held  good 
siDcice  withui 

Ti^^viS  .     ^  GuUdhaU  coram  King  C  J.  iota 

ligned  by  die 

^vij^^  Boddy  verf.  Smith.     , 

tiff* 

j^ejeamentdieT^JECTMENT  for  a  houfe  in  the  paiifli  of  &.  P^f ^  \n 
midumttauL  J^j  Warda  de  aiape\  the  defendant  proved  it  was  in  Warda 
de  Farringdon  infra^  and  that  no  part  of  the  parifli  of  &•  Ftter 
was  in  the  ward  of  Cbeape^  and  the  plaintiff  was  nonfuit. 

Dominus  Rex  verf.  Moife* 
Coram  Fortefcue  et  Raymond  Juftias. 

rioprfetor  of     TNDICTMENT  againft  the  defendant  for  tearing  a  note. 

^ndial^t     A  whereby  he  promifed  to  pay  to  A.  B.  fo  much  money.  A.  B. 

lor  tearing  it*  ^^  produced  as  a  witnefs,  and  it  was  objeded,  that  it  was 
fwearing  to  fct  up  his  own  demand,  becaufe  if  the  defendant 
was  cou?i£led,  the  court  would  oblige  hidi  to  give  a  new  note. 
But  the  Judges  allowed  her  ( i}« 


(i)  Sec  Rax  V.  Ajmcx,  ft^.  1043. 

Duel  ver/.  Harding. 

In  Middlefex  coram  Fortefcue  et  Raymond  JuJHca. 

?*^*  T^^*  T^  *°  ^^*®°  ^^"^  beating  his  fenrant,  per  fuodfirwtium  amfiU 
IliJ^7or  Icat.  ^  theyaUowed  the  fcrvant  to  be  a  witnefs  (i ). 

ingiuin*  ' — ' 

(I)  Dum/Iey  v.  Wefthrojvne,  ante     f^.  944.     Cnk  f.  fToriham,  f^l 
^\\.c9KtTa.    But  Lewis  Y.  F^t     1054.  tec 
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Underwood  verf.  Hewfon.     Ibid* 

f^  H  E  defendant  was  uncoclcin^  a  gun,   and  the  plaintiff  ^!^^^l^^^  ^*" 

the  ti 

Strange  prs  defeadenUi 


X     ftanding  to  fee  it,  it  went  off  and  wounded  him:  and  at  hurt.   /  ^>^^^iJK24 
the  trial  it  was  held  chat  the  plaintiff  might  maintab  trefpafs.  ^«"-  >-  N.  P4  / 


Lady  Coventry  vetf.  Lord  Coventry,     In  Cane, 

CTHO  MAS  late  Earl  of  Cove^itry  being  feifed  in  fee  of  feve-  Tenant  for  lift, 
-^    ral  manors,  lands  and  hereditaments,  in  fevcral  counties  in  ^'*  P**^^'  ^ 
England^  fome  in  poffeffion,  and  other  part  in  revcrfion  expe£l-  ^trolniT^wtT^ 
ant  on  the  death  of  Lord  Dcerturft  his  cldeft  fon,  and  of  G liberty  covenants  to 
afterwards  Earl  of  Coventry,  his  fccond  fon  (the  plaintiff's  late  "^?  ?°%**^;« 

.     „        ,-       .  ,  .^  ,11.         Ml    1        1     1    *  11  /-  certain  lands,  m 

nufband)  without  iffue  male,  by  his  will  dated  the  24th  day  of  confidemioa  of 
March  1698,  gave  fcveral  parts  of  his  eftates,  therein  particu-  a  marriage  por- 
larly  mentioned,  to  Elizabeth  his  wife  for  life,  and  after  her  de-  before*""  «m- 
ceafe  to  truftces  and  their  heirs,  to  the  ufe  of  his  firft  and  other  pleat  execu- 
fons  by  his  then  wife  in  tail  male,  remainder  as  to  part  to  the  tionotthcpcwer 
ufe  of  his  fon  Gilbert  for  life,  and  his  firft  and  other  fons  in  tail  J^ag?axti-  * 
male,  remainder  to  his  fon  the  Lord  Deerhurfi  for  life,  with  like  cies;  the  re- 
remainders  to  his  firft  and  other  fons  in  tail  male,  remainder  to  '"^*"f*^'°?"y. 
his  uncle  Francis  Coventry  for  life,  with  like  remainder  to  his  firft  J^fca  it. 
and  other  fons,  remainder  to  his  coufin  the  defendant  William  Held  aifo  that 
the  prefcnt  Earl  of  Coventry  for  life,  and  to  his  firft  and  other  ^^  had  tS'*"' 
fons,  with  other  remainders  over.     And  as  to  the  other  parts  of  equity  to  have 
his  eftate  fo  devifed  to  his  wife  for  her  life,  to  the  ufe  of  his  fon  «*»«  **"***  «*- 
the  Lord  Deerburjl  for  life,  with  remainder  to  his  firft  and  other  ^e'^erfon^r 
fons  in  tail,  with  like  remainders  to  Earl  Gilbert^  Francis  Coven-  aflets  of  the  co- 
tryj  and  the  now  Earl,  for  their  lives,  and  their  fons  in  tail  inaic,  T  c"^2  Will 
with  remainders  over,  remainder  to  his  own  right  heirs,  Rcp.'aai. 

Abr.  Ca.  t\. 
He  alfo  devifed  to  his  faid  truftces  and  their  heirs  divers  other  34^     ^^^ 
manors  and  eftates,  which  he  had  in  poffeiTion  and  rever(ion>  to  Rep.  of  Ca.  m 
the  ufes  following,    viz.    As  to    W  ooljton^  Sintfield,    Edgware^  Eq.  160. 
Griffe^  Cottony  and  JVoolvey^  to  the  ufe  of  his  firll  and  other  fons  JS,ib! Chills 5. 
by  nis  then  wife  in  tail  male,  remainder  to  his  fon  the  Ix>rd  lEq.  Ca.  Ab. 
DcerhurJI  for  life,  with  remainder  to  his  firft  and  other  fons  \n  87-  P^- 9-  ^6<?. 
tail  male,  with  remainder  as  to  Woolfton^  Sintficld^  and  Bearly,  to  J^*^,*  in  EqV^* 
the  ufe  of  Gilbert  Coventry  for  life,  with  remainders  to  his  firft   laft  caie.    S.  C. 
and  other  fons  in  tail  male,  with  remainders  as  tu  the  faid  ma- 
nors, and  alfo  as  concerning  the  faid  manors  pf  Edgware^  Griffe^ 
and  Woolvey^  to  the  ufe  of  Francis  Coventry  for  life,  remainder 
to  his  firft  and  other  fons  in  tail  male,  with  remainder  to  the 
defendant  the  prefent  Earl  of  Coventry  for  life,  and  to  his  firft 
Vol.  L  Tt  and 
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and  other  fons  in  tail  male,  with  remainders  over,  remainder  to 
his  own  right  heirs :  and  as  to  his  manors  of  N^rth  Uttlftcn^ 
South  Littleton^  Offenham^  Berl'tngham  and  Deflford^  other  parts 
thereof  in  poflcflion,  to  the  ufc  of  the  Lord  Deerhurft  for  life, 
with  remainder  to  his  (irft  and  other  fons  in  tail  male,  remaiii- 
der  to  the  ufe  of  his  fon  Gilbert^  and  his*  fons  in  tail  male,  re- 
mainder to  the  firft  and  other  fons  of  the  faid  Earl  ^Thomas  bj 
his  then  wife,  remainder  to  the  ufc  of  the  faid  Francis  for  life, 
at^d  his  fons  in  tail  male,  remainder  to  the  defendant,  the  pre- 
fent  Earl,  for  life,  and  his  fons  in  tail  male,  with  feveral  remain- 
ders over,  with  remainder  to  his  own  right  heirs :  in  which  will 
it  is  provided,  "  That  it  fliould  be  lawful  for  any  perfon  or  pcr- 
**  fons  who  (hould  at  any  time  then  after  by  virtue  of  the  did 
**  will,  or  any  codicil  or  codicils  to  be  added  thereto,  be  fcifed 
**  of  any  of  the  teftator*s  manors  or  lordQiips,  lands,  tenements 
**  or  hereditaments,  by  any  writing  or  writings  under  his  or 
<^  their  hands  and  feals  to  limit  and  appoint  any  fuch  manors  or 
<^  lordiliips  (except  Great  and  Little  Milton^  and  all  fuch  other 
*'  manors  where  there  are  any  copyhold  eftates)  and  any  of  the 
<<  faid  meiTuages,  lands  and  tenements  or  hereditaments,  not  ex- 
**  ceeding  the  yearly  value  of  500/.  to  any  wife  or  wives  fuch 
**  perfon  or  perfons  (hould  have  or  happen  to  marry,  for  her  or 
•*  their  rcfpeftive  life  or  lives,  for  her  or  their  jointure  or  joln- 
<^  tures,  fo  as  fuch  perf(^  or  perfons  (hall  have  with  fuch  wife 
<^  or  wives  upon  fuch  marriage  a  portion  equivalent  for  fuch  a 
'*  jointure  C*  and  after  making  other  provifions  in  his  faid  wiU, 
the  te^ator  appointed  his  wife  executrix,  and  died  without  ifTue 
by  her  ;  who  afterwards  married  Thomas  Savage^  Efq;  and  is  (lill 
living.  Thcfiias  Lord  Deerhurfl  died  in  the  life-time  of  his  fa- 
ther, leaving  an  infant  fon,  afterwards  Earl  of  Ckroentry^  who 
died  without  ifTue,  and  the  title  defcended  to  Gilbert^  the  fe- 
cond  fon. 

•Marritge  arti-  •Upon  a  treaty  of  marriage  between  Earl  Gilbert  and  the  plain- 
ciesxsdof  J'irac  tiff  his  fecond  wife,  articles  of  agreement  dated  the  23d  of  Jtme 
n*5'  171  J»  were  made  between  Earl  Gilbert  of  the  firft  part,  the  de- 

fendant Sir  Strenjbam  Majlers^  and  the  plaintiff  his  only 
daughter,  of  the  fecond  part,  and  the  defendants  Mr.  Leigh  and 
Mr.  IVllliams  of  the  third  part,  whereby  in  confidcration  oi  fucb 
marriage y  and  of  10,000/.  marriage  portion  paid  dpwn  by  Sir 
Strenjhdrn  Majiers  to  the  faid  Earl  Gilberty  he  the  faid  Earl  Gil- 
bert  for  himfelf,  his  heirs,  executors  and  admini Orators,  did  co- 
venant, promife  and  agree,  to  and  with  tlie  faid  Sir  Sirevjbam 
Majltrs^  his  heirs,  executors  and  adminiftrator;,  and  to  and 
uitli  every  of  them  by  the  faid  articles  in  manner  and  form  fol- 
lowing, (that  is  to  fay)  that  he  the  f^iid  Gilbert  Earl  of  Coventfjj 
or  his  heirs,  fliould  and  would,  at  any  time  after  the  fdcmniza- 

tioa 
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tion  of  the  faid  intended  marriage,  at  the  requeft  of  the  faid  Sir 
Strenjbam  MaferSy  his  heirs,  executors,  or  admlniftrators,  but 
at  the  proper  cods  and  charges  in  the  law  of  the  faid  Gilbert 
Earl  of  Coventry^  his  executors  or  adminiflrators,  according  to 
the  power  given  to  him  the  faid  Earl  of  Coventry  for  that  pur* 
pofe,  in  and  by  the  hit  will  and  teftament  of  the  Right  Honour- 
able Thomas  the  late  Earl  of  Coventry  deceafed,  father  of  the  faid 
Gilbert  Earl  of  Coventry^  bearing  date  on  or  about  the  24th  day 
oi  Marchf  in  the  year  of  our  Lord  1698,  or  otherwife  by  good 
and  fufficient  conveyances  and  afTurances  in  the  law,  well  and 
fufHciently  convey,  fettle,  limit  and  appoint,  or  caufe  or  procure 
to  be  conveyed,  fettled,  limited  or  appointed,  manors,  mefluagesi 
lands,  tenements,  and  hereditaments,  of  the  full  and  clear  value 
of  500/.  per  ann^  unto  or  upon  the  faid  Anne  Mafters^  for  and 
during  her  natural  life. for  her  jointure,  to  commence  and  take 
effe£t  in  poffefiion  immediately  from  and  after  the  death  of  the 
faid  Gilbert  Earl  of  Coventry^  in  cafe  the  faid  Anne  Makers  fiiall 
him  furvive,  as  by  the  faid  Sir  Strenjbam  Majlers^  his  heirs,  ex» 
ectttor?,  or  admlniftrators,  or  by  his  funreyor,  or  any  of  their 
counfel  learned  in  the  law,  (hall  be  reafonably  devifed,  advifed 
or  required :  and  alfo  that  his  heirs,  executors,  or  admlniftrators, 
fliould,  after  his  death,  pay  her  during  her  life  250/.  per  ann.  as 
an  addition  to  her  jointure,  half  yearly,  free  from  taxes* 

And  it  was  further  agreed  tliat  Earl  Gilbert  (hould  depofit 
5000/.  part  of  the  1 0,000 /•  in  the  Bank  of  England^  or  inveft  it 
iii  Exchequer  notes  carrying  intereft,  and  depofit  them  in  a  box 
or  trunk  to  be  locked  up  with  three  locks,  upon  truft  that  the 
<lefendant6  Leigh  and  Williams  fliould  lay  out  the  5000/.  in  the 
purchafe  of  lands^  and  fettle  them  to  the  ufe  of  the  Earl  for  life^ 
with  remainder  to  truftees  to  prefcrvc  contingent  remainders, 
and  after  his  death  to  the  ufe  of  the  plaintift*  for  ]ife«  to  be  with 
the  manors  and  lands  of  ^00  L  per  ann.  aforefaid,  and  the  faid 
annuity  of  240 1,  per  ann.  in  full  for  her  jointiire  and  in  bar  of 
dower  *,  with  other  limitations  to  the  ufe  of  the  children  of  that 
marriage ;  and  in  default  of  fuch  iflue  to  the  ufe  of  the  faid  Earl 
Gilbert,  his  heirs  and  affigns,  as  therein  is  mentioned,  with  9 
power  in  the  truftees,  until  a  purchafe,  to  put  out  the  5000/.  at 
intereft,  to  be  applied  as  therein  dire£tcd. 

The  marriage  took  effeft,  and  the  io,ooo/.  marriage  portion 
vras  paid,  and  5000  /.  part  thereof,  was  invefted  in  bank  bills, 
and  afterwards  lent  011  a  mortgage  that  had  been  made  of  part 
of  the  family  eftate,  purfuant  to  faid  articles.  And  Earl  Gilbert 
Coon  after  his  marriage  gave  diredlions  to  his  fteward,  to  find  out 
proper  lands  for  a  jointure,  and  the  fteward  according  to  onkrs 
jperufed  the  family  fettlcment,  and  could  find  no  other  eftate 
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than  the  manor  of  Woolvey^  which  was  free  from  inctunbnmces, 
and  which  was  within  the  Earl's  power  to  fettle ;  and  the  fiaid 
manor  being  of  little  more  than  the  yearly  value  of  400/.  the 
Earl  paid  off  a  1200/.  mortgage  on  lands  in  Wodjlon^  and  agreed 
to  make  up  the  500/.  per  annum  out  of  chofe  lands ;  and  accord- 
ingly,  at  the  requeft  of  Sir  &trcnjbam  MafterSy  caufed  a  fettle- 
ment  by  way  of  leafe  and  releafe  the  5  th  and  6th  of  July  17 19 
to  be  prepared,  which  was  agreed  to  by  ail  parties,  and  approred 
of  by  Sir  Stren/ham^  and  actually  ingrofled  \  wherein,  after  re- 
cital of  Earl  Gilherf^  power  by  the  faid  will,  and  of  the  articles, 
the  faid  Earl  Gilbert  is  therein  mentioned  to  limit  and  confirm 
unto  Sir  Strenjham  Mafters  and  Mr.  Leigh^  their  heirs  and  ailigiis, 
the  faid  manor  of  IVoolvej  and  feveral  lands  in  Wooljhn  throa 
particularly  mentioned,  of  the  value  of  500/.  per  annum.     And 
the  Earl  often  exprefled  his  intentions  to  execute  the  faid  fettle- 
ment ;  but  by  his  fudden  illnefs,  whereof  he  died,  and  the  ab- 
fence  of  the  fteward,  in  whofe  cuftody  the  intended  fctdement 
was  at  that  time,  and  many  other  unforefeen  accidents,  fet  forth 
in  the  pleadings,  the  fame  was  not  executed  before  his  death. 

Earl  Gilbert  died  without  iflue  male,  leaving  by  Doruhy  his 
firft  wife  the  Lady  Anne,  now  the  wife  of  Sir  WilUam  Came^ 
his  only  daughter  and  heir.  But  before  his  death  made  his  laft 
will  and  teftament  in  writing,  dated  27  th  of  OBober  17 19,  and 
thereby  {inter  alia)  gave  the  pl^ntiff  (befides  what  was  agreed  to 
be  fettled  on  her  by  the  marriage  articles)  3000/.  and  feveral 
fpecifick  legacies,  and  made  his  faid  daughter  the  Lady  Anee 
Carevf  fole  executrix,  who  hath  fince  proved  his  will,  and  takea 
upon  her  the  execution  thereof. 

Francis  Coventry  alfo  died  without  ifliie  male.    So  that  upoa 
the  death  of  Earl  Gilbert^  the  defendant  IFUliam  (the  prefent) 
Earl  of  Coventry  became  feifed  of  divers  manors  and  eftates  under 
and  by  virtue  of  the  limitations  in  the  faid  will,  fubjed^  not  only 
to  the  5000/.  mortgage,  but  as  the  plaintiff  infifts,  to  the  500/. 
annum  agreed  to  be  limited  to  the  plaintiff  for  her  jointure :  and 
the  plaintiff's  bill  is,  to  compel  the  truilees  in  the  mortgage  to 
call  in  the  5000  /•  in  order  to  lay  it  out  in  a  purchafe,  and  to 
compel  Sir  William  Carew  and  his  lady  to  give  a  real  fecurity  for 
the  250  /•  per  annumf  and  to  pay  the  3000  A    legacy.     And 
againft  the  Earl  of  Coventry^  that  ihe  may  hold  and  enjoy  the 
land  contained  in  the  fettlement  intended  to  be  executed,  for  ha 
life  ;  but  in  cafe  the  indenture  fo  ingroffed  fhould  proved  defcc* 
tive,  and  not  amount  in  equity  to  a  fufficient  appointment  pur* 
fuant  to  the  power,  then  that  (he  may  have  a  fadsfa£lioa  out  of 
the  Earl's  real  snd  perfonal  eftate. 
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On  the  hearing  of  this  caufe  the  i8th  of  April  l^l^*  fevcral 
cafes  being  then  cited,  the  court  was  pleafed  to  refer  it  to  Mr. 
Conway^  one  of  the  Mafters»  to  take  account  of  the  real  and  per- 
fonal  afletsof  Earl  Gilbert  come  to  the  hands  of  any  of  the  parties, 
who  were  to  be  examined  on  interrogatories,  and  the  Mafter  was 
alfo  to  take  an  account  of  the  debts  of  Earl  Gilbert  unfatisfied  at 
his  death,  and  alfo  of  his  legacies,  and  to  (late  the  real  and  per- 
fonal  aflets,  and  any  other  matter  he  fliould  find  difficult,  fpecialiy 
to  the  court :  and  when  the  Mafter  fliould  have  made  his  report, 
this  caufe  was  to  come  on  again  to  be  heard^thereupon  \  and  alfo 
as  to  the  500/.  per  annum  claimed  by  the  plaintiff  upon  the  mar- 
riage articles.  At  which  time  the  court  (being  before  attended 
with  the  cafes  then  cited)  would  defire  the  affidance  of  fome  of 
the  Lords  the  Judges  and  the  Mafter  of  the  Rolls:  and  all  fur- 
ther diredions  were  Teferved  until  the  caufe  fliould  come  to  be 
heard  on  the  Mafter's  report. 

The  Mafter  made  his  report,  and.  thereby  certified,  that  the 
real  and  perfonal  affets  of  the  faid  Earl  Gilbert  amount  to  1 3,467  /. 
o  /•  9  //•  over  and  befides  the  1 200  /.  and  intereft  due  on  the  faid 
moxtgzgt  oi  Woolfion^  and  that  there  was -^792/.  9/.  71/.  paid 
and  to  be  paid  by  the  faid  Sir  William  Carew^  in  difcharge  of 
debts,  legacies  and  funeral  charges,  befides  what  is  due  to  the 
plaintiff,  as  in  the  report  is  mentioned:  and  the  plaintiff's 
demands  out  of  the  faid  13,467/.  Oi.  9^.  are  as  follows,  viz* 
250./  annuity  clear  of  taxes  ;  jewels,  furniture,  and  other  fpcci- 
fick  legacies,  amounting  to  1448/.  is.  7  J.  halfpenny  ;  and  the 
demand  of  500  /.  per  annum  now  in  queftion,  with  the  arrears 
thereof  from  Earl  Gilbert's  death,  being  four  years  and  upwards. 

In  this  cafe  it  was  argued  for  the  defendant,  that  here  was  no 
execution  of  the  power  limited  in  Earl  Thomas's  will,  becaufe 
the  covenant  with  Sir  Strettjham  Majlers  was,  that  Earl  Gilbert^ 
or  his  heirs,  fliould  and  would,  at  the  proper  cofts  and  charges 
of  the  faid  Earl,  his  executors  or  admini{lrators,  according  to 
the  power  in  the  will  of  Earl  Thomas^  or  otherivife  by  good  and 
fufficient  conveyances  in  the-  law,  fuiHcicntly  convey  lands  to  the 
value  of  500  /.  per  annum  z  and  that,  therefore  they  could  not 
come  into  a  court  of  equity  for  a  fpecifick  performance,  becaufe 
they  were  not  fpecially  mentioned  in  the  covenant  to  be  fet  forth  as 
a  jointure  ;  and  that  the  covenant  was  to  be  interpreted  as  a  per- 
fonal covenant,  becaufe  it  was  made  with  MaJlerSy  his  heirs,  exe- 
cutors and  adminiftrators,  either  to  fettle  in  purfuance  of  the 
power,  or  other^vife  ;  fo  that  Earl  Gilbert  had  his  eleftion,  to  fa- 
tisfy  the  covenant,  either  by  fettling  the  lands  under  the  power  by 
appointment,  or  by  limiting  any  other  lands  to  the  fame  purpofes ; 
and  according  to  the  circumftances  of  this  cafe  he  could  not  he 
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faid  to  have  made  his  ele£lion,  becaufe  from  171;  to  tftgf 
there  was  nothing  done,  nor  any  requeft  by  Sir  Btrenjbamj  to 
fettle  any  particular  lands  in  purfuance  of  the  power.  And  though 
about  July  1719,  a  draft  was  prepared  and  ingroffcd,  yet  tlwt 
continued  to  lie  by  till  OEiohir  17 19.  and  was  never  executed) 
and  he  had  therefore  an  animus  deliberandi  continuing,  and  had 
not  taken  hold  of  the  power,  by  appointing  the  lands  of  Woolvej 
and  Wooljlon  in  performance  01  the  covenant,  fince  the  indco- 
tures  were  only  ingroiled,  and  never  executed.  And  in  all  con- 
veyances of  this  nature  the  animus  deliberandi  muft  be  fuppofed  to 
continue,  till  the  zQi  be  compleatly  executed.  And  the  power 
Ante  45S.  not  being  executed,  this  was  compared  to  the  cafe  of  Lanyon  v. 
JVilltains^  where  tenant  in  tail  for  valuable  confideration  core* 
nants  to  fell  the  eftate-tail  and  dies  ;  a  court  of  equity  would  not 
compel  him  to  execute  fuch  conveyance,  though  there  had  been  a 
decree  againft  the  tenant  in  tail  to  levy  a  fine  and  fufier  a  recove- 
ry :  and  therefore  it  was  urged,  that  fince  the  remainder  was 
verted  before  the  legal  eftate  was  executed  by  Earl  Gilbert^  the 
court  would  net  compel  the  remainder-man  in  this  cafe  to  cxc- 
cutw  conveyances  in  purfuance  of  this  covenant. 

And  here  they  quoted  thofe  cafes  of  law,  which  fay  that  pow- 
crs,  which  go  in  derogation  of  remainders  vefted,  are  to  be  taken 
ftriftly  ;  becaufe  it  was  looked  upon  as  dangerous  for  a  court  of 
equity  to  overthrow  by  their  decrees  the  interefts  that  were  ori- 
ginally vefted  in  the  parties  by  legal  conveyances ;  and  the  rather 
m  this  cafe,  becaufe  there  was  a  perfonal  and  fome  real  eftate  to 
fatisfy  the  covenant :  and  this  covenant  is  to  be  confidered  as  a 
debt  due  from  Earl  Gilbert  on  receiving  his  marriage  fortune;  and 
wherever  there  is  a  debt,  the  perfonal  eftate  Ihall  go  in  exone- 
ration of  the  real,  which  is  to  fupport  the  honour  and  dignity 
of  the  family.  And  it  was  further  urged,  that  the  heir  ^ing 
exprefsly  bound  in  the  covenant,  the  eftate  defcended  to  the 
heir  (hculd  be  (irft  liable. 

But  it  was  anfwered  and  refolved  by  the  court  ( i ),  that  after 
the  Ilatute  of  27  Hen.  8.  r.  10.  for  transferring  of  ufes  into  pof- 
felTion,  the  courts  of  common  law  held,  that  powers  in  deroga- 
tion of  cftates  executed  were  to  be  taken  ftriftly ;  and  therefore 
if  not  purfued,  they  would  not  impeach  or  deftroy  an  eftate  al- 
ready executed  by  legal  conveyances.  But  in  the  courts  of  equity 
they  foon  found  that  the  conftniAion  was  too  artificial,  and  not 
according  to  natural  equity  ;  and   therefore  they  conftrued  thefc 


(i)  The  Lord  Chancellor  Macclesfield,  Mafler  of  the  Rolls,  and 
Barons  Ciikrt  and  Price* 
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powers  as  a  refervatlon  of  fo  much  of  the  ancient  dominion  of 
the  eftate,  to  be  under  the  controul  of  the  tenant  for  life.  Et  cu- 
jus  eft  dare  illius  ejl  difponere ;  and  as  often  as  any  fuch  dominion 
is  referved,  the  tenant  for  life  may  contraft  about  it ;  and  where 
a  marriage  contraft  is  made,  as  this  was,  in  contemplation  of  the 
execution  of  fuch  a  power,  it  was  a  real  lien  upon  the  eftate  j 
for  both  the  marriage  was  had,  and  the  marriage  poition  paid,  in 
contemplation  that  the  charge  fhould  be  laid  on  the  eftate  in  pur- 
fuance  of  the  power.  And  therefore  a  court  of  equity  may  de- 
cree it  againft  the  remainder-man,  becaufe  he  claims  under  the 
devife  of  Earl  Thomas^  whofe  intention  was,  that  fuch  a  charge 
{liould  be  induced  on  the  land ;  and  the  prefent  Earl  taking  the 
eftate  under  the  will,  takes  it  fub  onere :  fo  that  a  court  of  equity 
may  decree  the  charge  to  be  made  good  by  the  remainder-man, 
becaufe  it  is  decreeing  a  charge  in  purfuance  of  the  intent  of  the 
teftator.  And  equity  in  this  cafe  wa6  obliged  to  make  fuch  de- 
cree, becaufe  the  firft  provifion  was  made  both  for  the  honour 
and  advantage  of  the  family  ;  (ince  they  could  not  have  married 
according  to  their  quality,  without  having  a  power  to  make  fuch 
a  jointure ;  and  the  prefent  Earl  takes  the  benefit  of  fuch  power, 
by  having  fucji  a  dominion  over  the  eftate  for  his  own  advantage, 
and  therefore  he  is  obliged  in  confcience  to  difcharge  the  intention 
of  the  teftator  in  behalf  of  Earl  Gilbert*  And  this  is  not  like  a 
cafe  of  tenant  in  tail,  for  when  fuch  tenant  fells,  and  dies  before 
cutting  off  the  entail,  equity  cannot  relieve  ;  becaufe  the  ftatute 
de  donis  binds  a  court  of  equity,  as  it  does  the  courts  of  law':  but 
if  the  vendee  avoids  the  ftatute  by  a  recovery,  the  courts  of  equity  Vide  ante  458. 
have  never  prohibited  fuch  a  fiditious  fuit  to  overthrow  the  title 
of  the  heir  in  tail.  Nay  farther,  if  there  was  a  truftin  tail,  and 
the  cejlui  que  trujl  fliould  covenant  to  convey  for  valuable  confi- 
deration,  there  the  court  pf  equity  would  oblige  the  heir  in  tail  to 
convey;  becaufe  this  is  a  creature  of  equity,  and  out  of  the  fta- 
tute. And  wherever  an  agreement  is  made,  and  money  paid : 
equity  does  not  confider  the  form  of  the  conveyance,  but  takes  it 
as  if  it  were  aftually  executed  in  the  beft  manner  that  could  be 
contrived  at  law  ;  for  the  fubftantial  part  of  the  agreement  is  the 
price,  and  for  that  the  right  is  transferred,  and  what  ought  to  be 
done  is  looked  upon  as  done.  And  therefore  if  a  man  article  for 
the  purchafe  of  land,  and  fells  all  his  eftate,  it  would  pafs  the 
lands  in  the  articles.  And  this  diftindion  was  taken,  that  if  it  had 
been  a  mere  voluntary  conveyance,  the  animm  deliberandi  fhould 
have  continued  till  the  conveyance  was  executed  5  but  here  being 
a  contract  to  fettle  in  purfuance  of  that  power  •,  when  an  eftate  is 
afterwards  fet  out,  it  fliallbe  prefumcd  to  be  an  execution  of  that 
contraft,  which  in  confcience  he  was  obliged  to  perform ;  cfpe- 
daily  in  a  cafe  fo  circumftanced,  fince  nothing  can  be  objefted  to 
the  value  of  the  lands  :  and  in  this  cafe  what  the  perfons  con- 
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tra£ling  had  in  contemplation  was  an  eftate  executed  tn  pitriit* 
of  the  power ;  and  the  words  *  or  otherivife^  i^c.  arc  tor  be  looked 
upon  as  auxiliary,  and  to  aid  the  eftate  to  be  conveyed  ;  fo  that 
if  the  Earl  had  fettledi  or  purchafed  other  lands  in  order  to  be 
fettled,  according  to  the  contrad,  he  might  have  exonerated  the 
lands  fubje£led  to  the  power  by  Earl  Thoma/si  will;  and  fincethe 
real  eftate  now  in  queftion  was  mortgaged,  it  was  neceflary  the  co- 
venant (hould  be  large  enough  to  bring  in  all  the  real  and  perfonal 
eftate  of  EaVl  Gi/3^r/  in  aid  of  the  fettled  eftate,  in  cafe  of  deficiency. 
And  therefore  the  covenant  Is  not  to  be  conftrued  on  the  one 
hand  fo  ftri£tly,  as  to  fubje£l  the  heir  in  the  firft  place,  nor  fo 
generally  as  if  the  word  heir  was  only  matter  of  form,  and  merely 
the  word  of  the  conveyancer  j  but  the  intention  was,  that  he  at 
his  election  Oiould  have  a  power  out  of  any  other  eftate  to  fatisfy 
the  covenant,  and  after  his  deaths  in  cafe  the  land  contained  la 
the  power  fliould  be  deficient,  that  all  other  his  eftate  (hould  be 
fubjeft  thereto  -,  but  fince  Earl  Gilbert  did  not  fettle  any  other 
eftate,  as  he  might  have  done  to  difcharge  the  contra^ ;  it  re- 
mains as  a  real  Hen  on  the  fettled  eftate  in  the  firft  place  to  bind 
the  fame,  as  what,  the  party  had  in  contemplation  to  bind  by  the 
contiaft.  And  this  is  not  like  the  cafes  where  equity  decrees 
that  the  perfonal  eftate  ftiallgo  in  exoneration  of  the  real;  for  the 
reafon  of  that  is,  that  the  perfonal  eftate  is  the  natural  fund  for 
the  payment  of  debts  and  legacies,  and  therefore  as  far  as  that  is 
not  fpecifically  devifed,  it  fliall  exonerate :  but  the  articles  of  Earl 
Gilbert  muft  not  be  confidered  as  a  debt,  but  as  a  conveyance  of 
fo  much  of  the  eftate,  over  which  he  had  a  power,  becaufe  his 
primary  intention  was  to  convey :  and  if  it  be  confidered  in  this 
light,  there  can  be  no  application  of  the  perfonal  eftate,  fince 
there  is  no  debt  of  which  the  real  eftate  was  to  be  exonerated  (2) : 
and  that  this  was  the  conftruflion  of  powers  in  equity,  the  fol- 
lowing cafes  were  quoted,, -Dr.  Garth  v.  L&dy  Beattfrjy  by  Lord 
{a)  X  Eq.  Ca.  Sotuers,  PafcL  1 69 5  {a).  Henry  Beaufry  fettles  lands  to  the  ufe  of 
Gnb.^Eq.*Rep.  hlmfelf  for  life,  then  as  to  part  to  his  wife  for  life  for  her  join- 
164.'  '  '  ture,  then  to  the  iffue  male  of  his  own  body,  with  feveral  Re- 
mainders over;  with  a  provifo,  that  if  he  ftiould  have  any  your^er 
children,  it  ftiould  be  lawful  for  him,  by  deed  or  will,  executed 
in  the  prefence  of  two  or  more  witnefles,  to  limit  and  appoint  any 


(2)  When  the /(rr/oW  eftate  is  auxiliary  in  the  event  of  a  dcfi. 

to  be  coniidered  as  fhe  principal  ciency  in  therr^/.  Fide  Freeman^. 

fund,  and  applied  in  exoneration  Ed'mards^  z  P,  fTms.  435.   Evtlm 

of  the  reaL    Fide  Hewell  v,  Price^  v.  Evelyn,  ik.  664.  and   the  note 

1  P,  IFms,  291.  and  Mr.  Cex*t  by    the    fame   judicioos    editor, 

note  ib.  294.     When  it  fhall  not,  where   all   the   aathoriries   ucoa 

but  is  to  be  coniidered  merely  as  thefe  points  are  colleded. 
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cf  the  faid  lands  (except  thofe  in  jomtare)  to  fucfa  perfons  and 
for  fuch  en:atesas  he  (hould  think  fit,  for  raifing  500/.  a-piece 
for  fuch  younger  children,  to  be  paid  :it  fuch  timeSy  and  in  fuch 
manner,  as  by  fuch  deed  or  will  (hould  be  declared  or  co>venanted. 
Henry  died,  leaving  fcveral  younger  children,  but  did  not  make 
any  appointment.  L'ecrced  this  was  a  charge  upon  the  land,  and 
bourul  the  iiiue  in  tail,  and  ordered  the  500/.  a*piece  to  be  raifed 
for  the  younger  children* 

Accordingly  the  corenant  in  this  cafe  was  looked  on  as  an  cxe-     £  ({04  1 
cution  of  the  appointment  in  purfuance  of  the  power. 

Lady  Qiford  v.  Lord  Burlington^  by  Lord  Keeper  Wright^  in  %  Vera.  379* 
the  Temple-Hall.     Lord  Qifford  had  power  to  fettle  a  jointure  '  ^^'  ^*  ^^ 
not  exceeding  1200/.  per  an^.um*     On  his  marriage  with  the  Giib.'Rep.  is 
phiintifF,  he  covenants  to  fettle  on  her  1000 /•  per  annum :  he  Eq.  i67.S«C.' 
fends  to  his  fteward  for  a  particular  of  lands  of  that  value,  and 
fettles  according  to  that  particular.     After  his  death  it  appeared 
that  the  lands  fo  fettied  were  but  800  /.  per  annum  :  the  bill  was 
againft  the  remainder-man,  to  have  thefe  lands  made  looo/.  per 
annum  \  and  decreed  againft  the  remainder-man. 

Parher  v.  Parker ^  15th  June  1714-     Mr.  Parker  had  a  power  Oilb.  Rep.  M^ 
to  raife  7000/.  for  younger  children,  by  deed  or  will  executed  '^'' 
in  the  prefence  of  three  witneiles.     Afterwards  by  will  executed 
in  the  prefence  of  two  witneiles  he   charged  the  premiiles  with 
Sooo  /•  for  his  younger  children.     Decreed  good  for  7000  /. 

Holingfieadv.  Hol'tngjhead  {a)^  14  June  1708,  before   Lord  ^  CUb.  Rej,. 
Cowper.     A  man  devifts  his  eftate  to  A.  for  life,  wuh  fereral  re- 
mainders over,  with  a  power  to  the  perfon  in  poffeffion  to  limit 
any  part  of  the  premHTes  for  a  jointure,  not  exceeding  one  moiety  : 
the  firft  devifee  for  life,  whilft   an   infant,  marries  the  plaintiff,  Hear/e  v.  GretM^ 
and  with  his  mother  enters  into   articles  to  fettle  lands  of  100/.  ^*"**»  3  ^^i* 
per  annum  on  the  plaintiff  for  her  jointure  ;  but  in  the  articles  no  <^^* 
notice  was  taken  of  the  power*    Before  any  jointure  made  pur«  Rcd.  i  Ves* 
fuant  to  the  power  the  tenant  for  life  dies :  the  bill  was  againft  ^^^' 
the  remainder  •man,  to  have  the  jointure  made  good.     Decreed 
accordingly. 

Alford  v.   Afford^  at  the  Rolls^  5   December   1709.     Gregory  cilb.  Rep.  E^ 
Alford  tenant  for  life,  remainder  to  his  firft  and  other  fons   in  i^7« 
tail,  remainder  to  Francis  for  life,  to  his  firft  and  other  fons  in  ^,2?'"^**'  ^^^ 
tail,  remainder  to  the  defendant,  with  a  power  for  Francis  (after 
the  death  of  Gregory  without  iffue)  to  make  a  jointure :  Francis 
marries  in  the  life -time  oi  Gregory ^  and  before  marriage  covenants 
to  make  a  jointure  on  the  plaintiff,  and  to  execute  tliis  power  ^ 

when 
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when  he  (hould  come  into  pofleiCon.  Gregory  dies  without  iflue 
male,  and  Francis  furvives  him,  but  dies  without  making  a  join* 
ture  or  executifig  this  power :  bill  againft  the  remainder-man,  to 
have  a  jpinturc  made,  becaufe  Francis  furviving  Gregory  might 
have  executed  this  power,  and  had  covenanted  fo  to  do.  Decreed 
accordingly. 

r  (foe  1  So  in  the  principal  cafe  it  was  decreed,  that  the  plaintiff  (hould 

hold  and  enjoy  the  lands  of  Woolvey  and  Woof/ion^  according  to 
the  articles,  and  the  deeds  of  5  and  6  July  17 19.  And  that  the 
plaintiflp,  and  the  defendant  the  heir,  and  the  Lord  Covefttry^ 
ihould  have  their  cofts  out  of  the  perfonal  eilate,  becaufe  Earl 
Gilbert  ought  to  have  fettled  it  during  his  life,  and  the  piefent 
Earl  had  only  by  his  anfwer  laid  his  cafe  before  the  court,  and 
had  not  joined  in  the  examination  of  witnefies,  but  the  pl^tiff 
had  examined  to  prove  the  allegations  of  the  bill  (3). 


(3)  The  decree  as  extrtaed 
from  the  Regifler  book,  lib,  A. 
1723.  foL  291.  In  Mr.  Cox's 
cd.  of  P.  fi^ms,  2  vol.  233.  dc- 
clares^  *'  that  although  the  faid 
«*  Gilbert  Earl  of  (lenity  was 
•'  but  tenant  for  life  of  the 
'<  eftate,  yet  by  the  faid  will  of 
*'  Thomas  Earl  of  Coventry ,  his 
**  father,  he  had  a  power  to  fet- 
<«  tie  an  eftate  for  life,  of  the 
*'  yearly  value  of  500/.  on  fuch 
«*  wife  as  ihould  bring  a  portion 
*'  equivalent  to  fuch  fettlement, 
**  and  the  plain  tiiFhaving  brought 
**  fuch  portion,  is  a  purchafer 
«'  for  a  valuable  confideration, 
**  and  by  virtue  of  the  power 
*'  which  the  faid  Earl  Gilbert  had 
<<  on  the  eilate,  the  articles  ex- 
"  ecu  ted  by  him  on  his  marriage 
*<  with  the  plaintiff*,  are  a  lien 
«*  thereon.  And  the  court  fur- 
**•  ther  declared,  that  the  faid 
*'  deeds  of  5  &  6  July  17 19, 
•*  having  been  prepared  and  cn- 
*'  groffcd  by  the  dircdions  of  the 


^  faid  Earl  Gilbert,  the  fame 
"  ought  to  be  taken  to  be  a 
*'  fpedfication  of  the  lands  to 
*^  be  fettled  on  the  plaintiff*,  and 
"  the  lands  therein  mentioned 
**  ought  to  be  bound  thereby, 
**  and  by  the  marriage  articles, 
"  although  the  faid  deeds  of 
*'  fettlemeat  were  not  aAoally 
<'  figned  and  fealed  by  the  laid 
«'  Earl  Gilbertj  and  doth  there- 
**  fore  order  that  the  (aid  Earl 
«'  do  deliver  to  the  plaintiff  the 
'^  poffefiion  of  the  lands  com- 
*'  pri(ed  in  the  deeds  of  appoint- 
*•  mcnt  of  5  &  6  of  Jufy  1719, 
*'  and  that  the  plaintiff  do  hold 
**  and  enjoy  the  fame  during  her 
**  life  againft  the  faid  defesdan: 
««  the  Earl  of  Cove*?try^  and 
*^  the  other  defaid^n  ts,Tbomss 
**  Coventry^- ttnd  Henry  Cvz'entn, 
*'  and  all  claiming  under  thecu 
**  and  that  the  defendant,  the 
*•  5arl  of  Coventry^  do  account 
^'  for  the  rents  and  profits  from 
'<  the  death  of  Earl  Giliirt,  ^r.^ 
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Sir  John  Pratt,  Knt.  Lord  Chief  Jujlict. 

Sir  Littleton  Powys,  Knt.  ^ 

Sir  John  Fortefcue  Aland,  Knt.    KJuJiiccs. 

Sir  Robert  Raymond,  Knt.  J 

Sir  Philip  Yorke,  Knt.  Attorney  General. 
Sir  Clement  Wearg^    Knt.  Solicitor  General. 

Cooper  verf.  Ginger. 

TH  E  platntiiF  recovered  judgment  in  C.  B.  againft  two  de-  Whetethejodg. 
fendants,  and  a  writ  of  error  is  brought,  alleging  it  to  be  »«««>»»«*">& 
ad  grave  dampnum  oi  ont  ovXjj  without  taking  any  notice  of  the  error  !iJ2«ii*- 
other:  znA  Reeve  mowcA  to   quaih  it,  which  was  done  without  ««Mofoneonl/ 
much  argument,  upon  the  authority  of  a  like  cafe,  Mich.  6  Geo.  $  c^Ld^R 
in  B.  R.  Brewery.  Turner,  atite  233*  t^oj.       *^"* 

Cofts  on  quaih^ 

Then  the  defendant  in  error  moved  for  cofts,  and  upon  confi-  rof  ^"^te^te* 

deration  the  court  were  of  opinion  he  was  intitled  to  them,  the  given  in  aUcales* 

aft  for  the  amendment  of  the  law  [a)  not  being  confined  to  the  *^^4^*'|*  ^ 

cafe  of  a  variance  from  the  record,  (which  this  is  not)  but  hav-  (J) '  ^^'5  Anae 

ing  general  words,  other  defe&y  to  take  in  this  cafe  ( i  )•  €•  i6.  f.  25. 

(1)  Ratcliffe  V.  Burton^  Amn.  135.  S.  P. 

Thea 
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Then  the  plaintifF  in  error  brought  another  writ  of  error  csram 
vohis ;  and  Reeve  moved  to  quaCh  that  alfo,  as  not  lying  in  this 
court;  becaufe  the  fird  writ  of  error  being  quaflied,  the  recoid 
is  not  removed.  He  argued,  that  if  tlie  record  had  been  once 
well  removed,  and  the  writ  had  abated  by  matter  dehors^  as  death  ; 
[  607  3  '^^  ^^^  ^^^^  ^  ^"^  ®f  error  coram  vobis  will  lie :  but  this  he  faid 
was  never  a  good  writ  of  eirrori  and  the  fault  appeared  upon  the 
face  of  the  record ;  fo  that  it  is  no  morei  than  if  an  entire 
ftranger,  making  a  true  defcription  of  the  record,  had  brought 
the  writ  of  error,  which  no  body  can  pretend  would  be  a  removal 
of  the  record. 

Ifawtftofer.  Serjeant  Comyns  contra  m^^'&Af  that  the  record  was  well  re* 
t^  be  quadflied  moved,  thottgh  by  a  miftake  in  not  joining  the  other  defendant, 
favit"^  ▼arU  thcy  could  not  proceed  to  reverfe  the  judgment ;  and  therefore  to 
ancey  trr^r  nr*  fet  that  matter  right,  they  had  brought  a  writ  of  error  in  the 
S!^"^«'  name  of  both.  ^  Mod.  134.  i  RolL  Abr.  753,  929.  i  Sid. 
''*  ''      104,  139.     Dyer  256.  b.  Teh.  3,  (J. 

Chief  Jufticc.  If  the  record  was  ever  well  removed,  tins  writ 
of  error  coram  vobis  is  the  only  one  which  could  be  had.  I 
fhould  think,  befides  a  true  defcription,  that  the  writ  (hould  be 
brought  by  one  who  can  entitle  us  to  examine  the  record,  and  it 
is  admitted,  that  one  defendant  alone  cannot.  I  can  fee  no  rea- 
fon  to  conftrue  this  a  removal  of  the  record  ;  fmce  if  it  be  a  re« 
anoval,  it  is  a  removal  to  no  purpofe.     Powys  Juftice  accords 

Forte/cue  Juftice.    I  am  very  doubtful  in  this  cafe.     A  writ  of 

error  has  in  its  nature  two  things,  a  certiorari  to  remove  the  re* 

cord,  and  a  commiffion  to  examine  it ;  and  that  is  the  reafon  why 

it  was  never  amendable  at  common  law,  becaufe  no  court  was 

ever  allowed  to  amend  their  own  commiffion.     The  certiorari  part 

of  the  writ  is  good,  if  the  record  be  rightly  defcribed,  as  this 

was ;  and  therefore  I  fee  no  inconvenience  in  conftruing  it  a  re- 

lA.  Raym.  71.    moval  of  the  record.     I  remember  a  cafe  of  IValter  v.  Stohe  in 

!5«-     u-  «  p  this  court,  which  was  an  a£tion  againft  five  defendants  v  and  one 

^  being  dead,  the  other  four,  without  taking  any  notice  of  that, 

bring  a  writ  of  error;  and  it  was  quafhed  for  the  fame  reafon  as 

we  quafhed  the  firft  writ  of  error  in  this  cafe.     The  plaintifF  in 

error  there  brought  a  writ  oictxor  coram  vobis ^  and  the  caufe  was 

determined  upon  that,  without  any  objedion  to  the  propriety  of 

the  writ. 

Raymond  Juftice,  I  remember  that  cafe,  and  it  was  fo.  As  to 
this  cafe  I  (hould  think,  that  when  a  writ  of  error  goes  to  remove 

(0  '^"^t  l^atcJtJfe  V.  Burton^  Ann.  135.  Larocbe  v.  Wasjbwmgbt 
2  il;;/;  Rr^.  737. 

a  re* 
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?i  record  for  a  particular  purpofe,  and  by  feme  defe£l  in  that  writ        * 
the  purpofe  for  which  it  iffued  cannot  be  obtained,  the  record 
ihould  be  taken  to  be  in  the  fame  condition. as  if  no  writ  of  error 
had  been  brought.     If  one  defendant  only  can  remove  the  record^ 
I  do  not  fee  why  a  mere  ftranger  may  not. 

Adjournatur.  And  7V/«.  1 1  Geo*  without  much  debate  they 
declared,  that  the  writ  of  error  coram  vobis  did  lie. 

Dominus  Rex  verf.  Theed.  r  5Q3  -t 

CONVICTION  for  obflru£ling  an  excife  officer  in  coming  coiwiaion  pre* 
to  weigh  candles :  and  it  was  objeded,  that  by  8  Ann.  c.  fumed  rig^t  if 
9.  the  officer  has  power  to  eater  by  day  or  night,  and  if  by  night,  ^*  ™^^****" 
then  in  the  prefence  of  a  conftable,-  and  here  it  is  not  faid  whe-  s.  C.  L.  Raynu 
ther  it  was  by  day  or  night ;  it  might  be  by  night  without  a  con-  J375- 
ftable,  and  then  it  was  lawful  for  the  defendant  to  obftruft.  8MQd.3i9.S.C. 

Sedp^r  curiam^  That  fliould  have  been  (hewn  by  the  defend- 
ant, and  then  he  would  not  have  been  conviftcd.  It  is  enough 
that  this  convi£lion  does  not  appear  to  be  wrong :  we  will  pre- 
fume  the  entry  to  have  been  in  the  day,  elfe  it  would  have  beeu 
faid  in  nofle  ejufdvn  diet.     The  convi£lion  was  confirmed  (i). 

(1)  Sji^re,  Whether  this  con*  Lord   Mansfield  C.  J.   in  Rex  v. 

vidion  was  properly  removed »  or  Whithread^  Doug.  3  ed.  548.  and 

whether  the  right  to  grant  a  cer-  Rex  v.   F.  Abbot,  nous,  and  Rex 

liorari  is  not  taken  away  by  6  Qeo,  y.  B^/sy  5  Term  Ref.  2$  I. 
I  •  chap,  z  I »     Fide  the  opinion  of 

Ravenhirs  Cafe. 

T?  H  E  court  granted  a  mandamus  to  fwear  him  in  ale-tafter  Mandamm^ 
of  Honiton.     It  appeared  to  be  a  previous  requifite  to  his 
being  chofen  port*reeve,  who  is  the  returning  officer  for  members 
of  Parliameat. 

Dominus  Rex  verf.  Roberts. 

CONVICTION  for  profane  fwearing  quaflied,  being  j^r^.  Pweedmgi 
titit  facramentum  in  the  prcterperfca  tenfe  ( i ).     It  was  held  ^^^jj  tTi'n^T* 
good  in  fubftance,  bcine  for  fwearing  i  co  oaths  in  hif  verbis ^  vi-  prcfent  tenfe. 

_  S.  C.  L.  Raym, 

—  1376. 

(i)  Bat  fee  RexY.  Hall,  i  Term     better  thaa  if  it  had  been  io  the 
Rep,  320.     Where  the  information     prefcnt. 
being  in  the  paft  tenfe,  was  held 

delicet 
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6*7W.*3.      delicet  by  G.  and  curfing   150  curfes  in  his  verbis,  vid^Ucd^G* 
••  "•  damn  you,  withoHt  repeating  each  150  times.  (2). 


{z)  See  19  G40,  2.  r.  21,  which  gives  a  fammary  font. 
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Between  the  Pariflies  of  Aflibrittlc  and  Wyley. 


Loog  poffeffion    T  1  P  O  N  a  fpecial  order  of  feflions  the  cafe  appeared  to  be, 
if  a  rettiement     \J    that  thirty  yeafs  fincej  Humphry  Card  built  a  cottage  upon 
AEte^Ji^nedl' "    the  wafte  in  IVyley  belonging  to  the  Earl  of  Pembroke^  and  liTed 
Ca.  of  Setc  and  ^^  ^^  ^'^^^  his  death,  about  three  years   fince,  when  it  defcended 
Kern.  p.  1 16.     to  his   daughter  Elizabeth j  then  married  to    John  Darby  \  that 
^•'^j^^*^^' they  entered  and  enjoyed  it  three  quarters  of  a  year,  and  then 
No.  I J  5.  S.C.    fold  the  pofleflion  of  it  to  John  IVyvel,  who  has  enjoyed  it  ever 
«  m'  ^'  St         ''"^^  without  any  moleftation   from  the   lord ;  but   no  original 
See  19  VinJ      grant  appears.     And  whether  John  Darby  and  his  family  arc  fct- 
Abr.  17a.  n.      tied  in  If^yUy^  where  they  lived  three  quarters  of  a  year  in  the 
cottage  in  right  of  his  wife,  or  in  AfbbrittU^  which  was  the  place 
[  609  J   of  his  lad  fettlement  before  the  marriage,  was  the  queflion :  and 
by  the  order  of  two  juftices,  and  the  order  of  feflaons,  it  is  ad- 
judged to  be  a  fettlement  in  Wyley. 

Et  per  curiam^  The  order  muft  be  confirmed  ;  he  lived  foTtjr 

days  in  the  capacity  of  a  perfon  irremoveable,  and  that  is  a  fettle- 

^mvtf,  ^  See    ment  of  itfelf.     Here  has  been  an  enjoyment  for  *  thirty  years, 

2!*nVto»d.^di  ^^''"g  '^  which  time  the  lord  never  claimed  any  thing.    The 

*  leaft  that  can  be  made  of  it  is  a  title  by  difleifin,  and  a  defcent  is 

cad.     This  man  had  undoubtedly  a  title  againft  all  the  world  but 

the  lord,  and  even  againd  him  it  may  be  doubtful,  after  fo  long 

a  poifelGon.    In  eje£tment  he  might  either  make  or  defend  a  tir)e 

by  twenty   years  poifeflion.     Therefore  in   this  cafe  there  is  no 

colour  to  determine  againd  his  right,  when  the  lord  does  i^^i 

think  fit  to  impeach  it;  though  if  he  did,  it  would  never  be  al- 

lowed,  to  determine  the  title  upon  an  order  of  remoralf  but  upon 

an  eje£lment  only. 


(1)    So  the  adverfe  pofTeflion  though   it  is  not  altogether  ad- 

for  20  years,  though  obtained  by  verfe.     Rex  v.  Garway^  tb.  632- 

fraad,    gains  a  fettlement.     Rex  Fide  alfo  Rex  v.  Brungto\n^  a  ^^ ' 

V.  Bitton,  Burr,  S.  C.  631.     Or  fy  Confi,  O^'/.ff.  567. 
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Elliot  verf.  Cowper. 

TH  E  plaintiff  declaresi  that  the  defendant  fecit  quondam  Fecit  mtamptr 
natam  infcriptis  per  quam  promljit  folvere.     And  exception  v'^^f^fif^" 
was  taken,  that  here  is  no  figning  by  the  defendant,  as  the  ftatute  fiJJSof!"**^  * 
requires  ;  and  the  cafe  of  Taylwr  v.    DobUnSy  ante  399,  had  the  L.  Ray'm.  1376. 
words  manu  fua  fcripftt,  which  was  the  ground  of  die  judgment  |  *J*^*  3<>7» 
in  that  cafe.     But  in   the  principal  cafe  the   court  held  it  well  Paf*n  Geo. 
enough,  for  unlefs  it  was  iigncd  or  wrote  by  him,  it  could  not  be  fipav.Fj^, 
fuch  a  note  whereby  the defen^t  promifed  to  pay.     Judgment  IJjJ* onde^! 
for  the  plaintiff.  "^l^^  *"**^' 

Erfkine  v.  Mur« 
x9jp  L.  Raym.  1542.  S.P.  on  error  after  jodgment  by  default.  Vide  Atkinfin  t.  Coatfioorth,  aatg 
512.  v»kere  iwdtntura  foBa  inter  A*  et  B*  was  held  to  import  a  finUng  by  both. 


Cafe  of  the  Commiffioners  of  Sewers  for  Yorkfliire. 

THE  court  held,  that  a  r^/idnfri  to  bring  .up  an  order  made  c«rf  «wj,  where 
by  the  commiffioners,  for  the  removal  of  their  own  clerk,  ^^^^^' 
was  of  conmion  right,  and  not  difcretionary,  as  in  the  cafe  of  S  Mod.  331. 
other  orders,  where  great  inconyeniencies  may  follow  by  inunda*  ^'  ^' 
tions  in  the  mean  time. 


Dominus  Rex  verf.  Simpfon. 

TkJfANDAMU^  to  the  archdeacon  of  Colchefier^  to  fwear  Swearing  a 
•^►^  Rodney  Fane'mXo  the  office  of  churchwarden.     He  returns,  ^^17,^;^-^ 
that  before  the  coming  of  the  writ  he  received  an  inhibition  from  rial  ad. 
the  bifliop  oi  London^  with  a  (ignification  that  he  had  taken  upon  The  court  caa. 
himfelf  to  aft  in  the  prcmiffes.  «  offido"if ' 

what  diocefe  a 

Etper  curiam^  The  return  is  ill.     It  does  not  appear  that  the  Particular  towa 
town  of  Colcbejier  is  within  the  diocefe  of  the  biffiop  who  inhi-  s.  c.  L.  lUym. 
bits  :  befides,  the  archdeacon  is  but  a  minifterial  officer,*  and  is  i379' 
obliged  to  do  the  a£t,  whether  it  be  of  any  validity  or  not  ( i).     A  gittd't'Bwn'ard 
peremptory  mandamus  was  granted.  381. 412.  s,  c. 

Lord  Raymond 
does  not  mention  thii  part  of  the  obje  Aion  to  th«  return.     But  fee  3  Burr.  Rep.  1410.  note  to  ad  €^ 

^_____      1.   *^^°   ^ 

(i)  Fidt  Rex  V.  JVard,  pofl.  Zi)^. 
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Townfend  verf»  Duppa,  &  sd'« 

Atttmeyetnnot  M  JJ  aftion  of  tTovcT  was  laid  in  JTorcefie^irti  and  Willet 
SSSwfaJThcre  JlV  moved  to  change  the  venue  to  MiddU/ex^  becaufe  the  a£Hoa 
thereu  another  agalnft  fome  of  the  defendants  was  as  they  were  commifEooers  of 
^fendant  join-  bankruptcy,  and  they  had  privilege  as  being  banillers  or  attor- 
^^'*  nies.     But  the  court  refufed  it,  faying  the  privilege  could  not 

take  place  where  they  are  joined  in  an  a&ioa  with  unprivileged 

perfons* 

■I ■       ■■  '  I 

(1)2  RdL  Jhr.  274.     Br^ad'     4  Bac.  Ahr.  213.     Tidies  Prat. 
nnaite  v.  Rlwiierby^  12  Mod,  163.     JT.  B*  TJ* 
Pratt  v.  Salt^  H.  8  Ge9.  2.  cited 


Briggs  verf.  Greinfeild  and  Benger. 

Otae  defendant  HT  RES  PASS  againft  two  defendants ;  one  fuffcrsjudg- 
•rerwduowa  the  M  ment  togo  by  default,  and  the  other  pleads  a  diftrcfs  for 
naion  afcer  ^.^^^^  ^^^  ^  Hcence  from  the  plaintiff  to  fell  the  goods,  upon  which 
d^aiSr^unft   iffue  was  joined,  and  a  verdift  for  the  defendant. 

the  other,  it 

J^J^^^^red**  Serjeant  Eyre  moved  to  Hay  the  judgment  againft  the  odicr 
S.  c.  L.  Raym.  defendant,  fince  upon  the  whole  record  it  appears  the  plaindff 
in*:  ««  hasnocaufe  of  adion.  1  Iftft.  125.  i.  &/*.  23.  Cro.  Jac* 
134.      I  Lev.  D3. 


8Mod.si7.S.C« 
:falL 


Etper  curiam^  Judgment  was  arrefted  as  to  both  (i  )• 


( I )    If   afTumpiit   is   brought  tiff  fliall  be  barred  as  to  the  other, 

againft  two,  and  one  lets  judg-  But  it  is  otherwife  in  torts.    Per 

ment  go  by  default,  a^d  the  other  BuUer  J.  Jtton.  Sittings  at  G.  Hall^ 

pleads  to  ifiae»  and  has  a  ver-  Trin.  26  Gto^  3.  MSS.    Bat  Aiat. 

diA  upon  the  merits,  the  plain-  SM.  23.  alcii/ttpra  feems  cmura. 

Skipwith  vetf.  Green. 

^-^^'^The  tenant  is  T  N  covenant  the  plaintiff  declares,  that  whereas  he  had  dc- 
noteftoppedby  J^  mifed  to  the  defendant  a  houfe  and  feveral  parcels  of  land, 
t^^\htit^c{i)!  which  are  particularly  defcribed,  fome  to  be  arable,  fome  meadow, 

3.  C.  3  Danv.  _ 

aya.  p.  x  3.  "  " 

Lc^'U  {i)ridtDHy.  Burt,  i  Term  Rep.  701. 

and 
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9iid  fome  pa(hirC|  and  cfpeciallj  two  meadows  called  Ltune\ 
meadows,  the  defendant  covenanted  to  pay  ^/'fi^  acre  for  evetr 
mere  of  meadow  w)iich  he  (hould  ploujgh  up  during  the  leafcj  and 
ai&gns  the  breach  in  ploughing  up  luanft  meadow,  (^r.  The 
defendant  pleads,  that  for  fixt j  years  pad  Latme^%  meadow  has 
been  arable  land,  and  by  times  ploughed  up  and  fowed,  as  the 
tenants  thereof  thought  proper ;  and  traverfes,  that  at  the  time 
of  making  the  kafe  it  was  meadow  ground,  as  is  fuppofcd  in  the 
dedaration. 

To  this  the  platntitf  demurs ;  and  it  was  objeSed  by  Rave^  [  ^H  3 
that  the  leafe  being  by  indenture  the  defendant  was  eftc^ped,  ,to 
fay  that  what  is  called  meadow  in  the  leafe  is  of  any  other  nature  ; 
and  dat  though,  they  h3|d  .  not  replied  the  eftoppd,  it  was  the 
fame  thing  now  it  came  before  the  court  upon  a  demurrtr.  And 
he  cited  Paf.  4  Ann.  Kemp  v.  Gcodaj^  where  in  debt  for  rent  the  5;;i^/jVc. 
defendant  was  eftopped  from  fayiiigthe  plaintiff  hi/ iofad  in  tem^ 
mentis^  it  appearing  that  the  leafe  was  by  indenture  (a).  And 
the  fame  was  ruled  this  term  in  the  cafe  of  Mrevmi  v.  HarJ^ 

Sid  per  curiam f  The  indenture  is  to  be  conftnaed  according  ta 
the  intent  of  the  parties,. and  here  the  intention  was  only  to  co« 
venant  againft  the  ploughing  up  real  meadow.  Every  body  knows 
that  in  deeds  of  tliis  nature  the  parcels  are  very  often  taken  from 
former  deeds,  without  regard  to  every  alteration  of  the  nature  of 
the  land :.  and  it  would  be  the  hardeft  cafe  in  the  world,  tha{  if 
this  land  has  been  arable  at  on^  time,  and  laid  down  at  another, 
that  the  teziant  (hbuld  be  concluded  by  calling  it  by  either  of  thpTa 
defcriptions.  This  is  not  the  cflence  of  a  deed,  as  what  isilruck 
%thy  nil  habutt  in  ttnementis.  It  WQuId  be  carrying  of  eftoppels 
too  far,  fliould  wc.exteQd  theni  to  this  cafe :  therefore  we  are  all 
of  opinion,  the  defendant  had  a  right  to  try  the  faft,  whether  it 
was  "ancient  meadow  qr  not.  The  confe^uencc  pf  which  is,'  that 
the  plea  is  good,  and  the  defendant  muft  have  judgment. 


(a)  Palmir  v.  Eklns^  fft.  1 1 8. 


Welder  v^/  Buckland. 

O  CIR  E  Facias  againft  pledges  in  replevin,  fetting  out  a  judg*- 

^  ment  for  the  avowant  in  C.  B.  prmi  per  rtcordtm  iUditn  jam  g^j^j^^  ^ 

reftdens  :  quod  quidem  ncordum  coram  nobis  artis  de  caujis  Vinirt  judgmejit  In 

•"  -  C.  B.  prout  per 

tecoidum  IhUtiock/jux  nMiiMt  qio^  fuliui  fftcMinn  cscam  noUi  ccrdi  dt  caufit  Tcnlie  fccjmusp 
*c.  ill  onijpeciAl  aemmrsr.    t  M«4.  313.  S.  C. 

,  Vol.  L  U  tt  ftcimus^ 
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Jw:'stMr^  'wit^r^  tht  j ^ipccni  wis  aSrmctL  The  dcfcsdxntd^ 
Eijr^i,  ani  itizvzd  fcr  caufc,  init  it  was  iccciigTuoiis  lodj 
thi:  :r  r  rrccrd  rcir^^r^  in  C.  jB.  asd  at  the  £uxkc  dae  was  ic^ 
c^zTzi  to  B,  Rm  by  wri:  of  circ-r. 

Srrffint  5-iT;rtrr..v  wculj  hare  tad  it  rejcclcd  as  an  cnne* 
crrirj  iTer-r.cn:,  and  €\<.n  ir  would  fund  wiih  03*j  a  ri^ot  ic- 
fcczcc  to  t!.^  record  reoiiiiilr.g  In  B*  Rm 

SfJfer  f^rrr-^.  Yea  canncc  Qt  but  it  1$  infcnssl,  ard  tliat  Is 
err  ^h  upon  a  fpeci^  dcacuiTcr.   The  defendant  muft  hare  judg* 


[6:2]  Dcmxnos  Rex  tinf.  Qucdkr. 

I-  -  *-r^  WNDICTMEN  T  for  fcartinc  a  ww-an  big  wJ-Ji  2a  -.'J^t^ 
S.C-  L.ajT=.  I  nisrcciili,  10  that  ihc  cou.d  iwc  be  hid  to  ^ecHmcs 
8  v-c  —^  ajou:  die  father.  Tbe  drrVi.dint  dcEnirrtd.  Ef  per  ^n— i, 
*St-' C-J.  ^  Jji^^Tist  fcr  the  defentkrt,  for  it  cannot  be  il!r^::iT\ite  ix::orc 
5.  ;.4.xc  i^-^  t^.-re  beix5£al«ri'^  a  >.Z:^lli:v  ihiiizcuTbc  bcra  inltwfj 
wc<ilcck« 

EiiVInila  Ccapaay  tirrC  Clcrcr. 
Eii;m  v:rrf.  Lurnun  ct  al*. 

«c  :  y  f*  5/  ■   .  v._.3,  jV- 4    ^--T  -%  -%^  dciW.dinr  was  to  take  away  br  fuch  a 

K..=  '<-:t-      r.-f,  or  ar.i-er  ta  d^-nic^?,     Tr.er:   was  i^iipnen:  by  ceta Uit, 

cc^^.a.««^-ri  i-i  cr.  ci^rj:>^  a  wri:  cf  Irq-lry  bcfcrc  CLitf  J^iticc  Pr.:r:at 

*^  G    ..*-...',  h;rt :'«-.*!  i  tj  !ft  r^.f  Izi^rlir.t  la  to  g'vc  erlc-r.ce  cf 

f::-i  rr.  tr.?  lJct  cf  :\c  f  ilr.'S<  at  i^c  u!^  bccaufc  he  fi'd  the 

d-rVn.-i".:  rii  i\  -rt^i  tl-f  c— .-ra:^  to  be  as  the  plvnr  J  hid  dc^ 

eV'TT\*,  >r  {^^^T-    z  --*r^^t  rTicfauIt,  irttcad  of  p.-3.Iir:^  sr» 

^.  -  -•":;  .ir.i    cc^r   lI.v   wer;:  cny  upon  the  y«*"J*^  ct  da- 


T^i  r-:^h  W.::-:  ii   Cr-riny  ^f n'rf  Ticob  Scriar  Hca- 
nc-:i  Ti3  Mjies^     In  C  B* 

.^^  ^r^v>  r-«  :.  j^  X  Z  V:-r?v:i   m-rr  ?f  the  Z>:«.V_-jr:f-/r£f  ccnrpanr, 
*  .  ^  ..-'..  '.^^  ^-.  ^*^  %^^  ^1  cc,^4«^:..ca  sen  Mv^uadu*  ky  wiikB  Ae/ 
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England^  and  called  thcmfclves  Generalis  focietas  Belgua  privile^ 
giata  ad  Ittdoi  OucidefitaUs  negotiandum^  and  laid  the  articles  to  be 
made  at  Amflerdam  in  Holland^,  viz.  apud  London  in  par&ckia  fanHm 
Maria  de  arcuhtu  in  nvarda  de  Cheapo 

Upon  the  trial  it  appeared,  the  money  was  borrowed  at  Am-' 
Jierdam  in  Holland^  and  by  the  covenant  was  to  be  paid  in  Bank 
there :  and  that  this  company  had  n?ver  fued  by  this  name  be- 
fore, or  ever  had  any  particular  name  given  them  by  any  aft  of 
the  States  ;  but  upon  the  diffolution  of  an  old  Wefi-India  com- 
pany, it  was  declared,  that  there  fhould  be  ftill  a  general  Wejl'^ 
India  company,  the  members  of  which  ihould  be  privileged  to 
trade  to  the  Wejl-Indiesj  and  that  all  others  (hould  be  prohi>* 
bitcd. 

Note\  The  jury  found,  that  this  was  the  fame  company  that    [  613  J 
lent  the  money. 

Upon  the  trial  at  /i^f  prius  before  King  C.  }•  two  points  were 
refervcd  for  the  confivioration  of  the  court :  i.  Whether  thefe  ar- 
ticles could  be  lued  in  England.  2.  Whether  this  was  a  good 
name  for  the  company  to  fue  by. 

Cbejbyre  Serjeant  for  the  defendant  agreed,  that  where  a  cove* 
nam  is  made  beyond  fea,  and  is  to  be  performed  here,  ox  ^  con* 
verfoy  an  aftion  may  be  well  brought  upon  fuch  covenant  in  Eng^ 
land :  but  when  a  covenant  is  made  beyond,  and  is  to  be  performed 
there,  it  cannot  be  tried  here,  becaufe  there  is  no  place  from 
whence  xh^,venue  (hall  come,  nor  can  our  Judges  be  informed  of 
the  law  of  that  country:  and  this  is  refolved  in  DowdaPs  cafe, 
6  Co.  4^,  h.  It  hath  been  always  held,  that  if  a  bond  be  faid  to 
be  made  at  Bourdeaux  in  regno  Francia^  it  wants  trial  at  our  law  ; 
ind  whether  it  arifes  upon  the  evidence,  or  appears  upon  the 
pleading,  is  not  material.  Luiiv.  950.  Trefpafs  done  at  Fort 
S/.  George  in  partibus  tranfmarinis^  is  not  triable  here.  Lord 
Chief  Jullice  Vaughan  in  his  tr^atife  of  Wales  fays,  if  a  borid  be 
made  in  Wales^  Ireland^  or  Scotland^  it  cannot  bc  tried  in  Eng'^ 
land.  The  covenant  in  the  prefent  cafe,  appoints  the  money  to 
be  paid  at  Amjlerdam^  and  therefore  cannot  be  performed  in  any 
other  place,  and  the  defendant  cannot  oblige  the  plaintiffs  to  ac« 
cept  tlie  money  here,  but  is  confined  to  pay  it  in  Holland. 

*  As  to  the  fecond  point,  whether  this  be  a  good  name  for  the 
company  to  fue  by,  I  apprehend  it  is  not  a  fufficicnt  name  :  for 
this  corporation  never  having  any  particular  name  giveri  them, 
are  not  enabled  to  fue  even  in  Holland^  much  lefs  in  England. 
Corporations  made  by  adt  of  Parliament  are  to  be  taken  notice  of} 

U  u  a  but 
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lr=t  when  prirate  ajrpcnil^os  foe,  ther  ■»#  ft m! gee  &A 
charttTor  grant  by  vLicIi  xsiffj  u^  corifiinitc^  asd  ibrv  to  :l>e 
crrtrr  that  ti^fr  hiTC  a  nan:<c  and  a  capacity  tc  fnc  And  he  faid 
t^^*-  tic  saaac  bf  whkb  the  p!ali2ti&  were  alicd  m  rie  decbra* 
ck:a,  was  diJacat  from  the  comrww  fiamc  tba^  tiscj  arc 
l^jomsi  by* 

Ptmgdij  Scr «nt  mntrm.  Tnis  is  ai»-9&ian  bfoogbt  for  tl^s 
k>»n  oc  mcacTy  which  is  a  tlung  ckarly  aaii£tcry  a&d  pcncnal ; 
aad  in  lack  a  cafe  tbc  »irfrrr.ant  is  a  cdxcc,  whcirm  he  g^cs, 
asd  ooy  be  f aed  vfacxocr  he  can  be  foucd.  1  adrr.it  that  vbcT« 
k  atrpears  fxcaa  the  paity's  om  {bewiag,  chat  the  bocd  vas  m^dc 
at  ^.  r«  Rrgrsm  Frsmc's^  that  the  cooit  b^ic  is  coded  ei  juhxcic* 
tics  ;  bet  in  tLis  caie  the  covesoxit  is  laid  to  be  apsi  Jnierd=m 
SB  l^J-sw  zm  pmxhzAy  t^r.  acd  it  bcirg  iwc  traversable,  the  cotut 
C  5l4  ]  hitb  a  f  \  mctf  m  jcr: idichon.  It  is  the  a^nuncm  practice  to  brin^ 
a:^3rt$  hae  cpoo  bL!s  drawn  in  Hulsxd^TiL^jL  in  Frsaum  aikl 
a*ri:T:ed  to  Dhizh  mcrchar-ts.  An  action  was  croo^hi  cpcn  a 
becd  wtiicha7pc2icdtobedaie»!at&.  Drw^^sia  thcisf^X'i^r.-; 
aad  it  was  rricvet',  that  if  It  h^  been  iaid  in  the  decinaricn  to 
have  brea  made  at  £f •  D^rdd's  in  the  E^ji^IsSgs^  %n.  im  JLr^orm 
im  psrzctijj  ^e.  k  had  been  fLHcxnt,  axjd  fcabk  hetd  In  Trsu 
7  ^'ZM.  s»  B.  R»  2n  acbcn  ot  trover  was  broo^bt  far  timber  cut 
in  InZmdi  acd  it  was  cbrec^cd,  k  coc^.d  net  be  tried  here,  be-^ 
casie  tiUe  of  ksd  wonid  ccn^e  in  que&jon  :  But  few  H^j  C  J. 
ti  tsUm  oracfl^  This  aciicn  being  ohcnciy  tiaDntor?,  mvf  be 
^*^  *•*  faed  any  whae.     This  wa*  the  caic  of  Ewwrnm  v,  Utai^u  Trimm 

ITcS.  fs^  S^yla^  3:3 1.  R^^fTS  v«  Z>;w.  Aad  to  this  point  a 
caie  waa  died  b?  Dermtr  J.  where  ITjuLjo  Axb  was  fucd  here 
Sior  tent,  upoo a  kate  of  lands  in  Fcssrycaau %  mod  it  was  9im 
joigcd  the  actkft  wdl  kj  (:}• 

To  the  iecccd  potnt  Pffe^tlly  iuA^  Tbec^  the  oanpas j  ha4 
so  certain  nanx  given  them  by  any  ac^  of  the  Stales^  jet  they 
may  celled  a  name  by  lepctaticn  from  their  bu^ncfs*  and  being 
always  kacwn  by  that  nacie,  may  be  well  fyed  by  it.  Uc  dttd 
the  cafe  of  ^^fr^s  U^f  Oxttriy  11  Cpw  l^  20,  21.  That 
coilcgne  had  no  nasoe  gWen  them  at  their  foundaik»i»  bm  hariDg 
Tcceired  their  founds  doo,  and  fereral  other  benefactiocs  fitun 
the  Q^era,  th^  coiicc^cd  by  rep'itation  the  name  ^  J^m»v'# 
CjJJij?,  by  which  name  they  lue  ai^^  aie  ftied.  Hsh,  122.  124* 
And  this  prd"Lnr  c^fe  i»  ti^:  itrorpcr,  bccaufe  there  is  not  any 
other  oompacy  that  pretends  to  lue  diis  naicc  that  the  plaintms 

i\^  n^r  Je^'.-r-  ▼.  £>T_- f,  5-z:L  65ow  a  Ul  C^fw.  1043.  6  XLJ, 

fue 
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Ate  hjt  tni  they  are  foand  by  the  verdid  to.be  the  fame  perfoiit 
vrho  lent  the  money.  If  a  particular  name  be  givM  to  a  corpo- 
ration,  and  in  fuing,  when  tlieir  name  is  turned  into  Laiin^ 
though  there  be  fome  circumlocudon  in  naming  them ;  yet  if  it 
appear  to  be  the  fame  corporation  i  it  U  fuffictent.  So  io  an  ia« 
formation  for  worda,  or  for  a  libel,  if  the  words  or  libel  be 
fet  forth  in  Latiti^  for  the  very  words  need  not  be  fet  fortb,  the 
jury  may  find  the  defendant  guilty  of  thofe  Words* 

Fer  t9tam  eurtam^  The  aAion  is  well  brought:  and  they  .nfere 
all  of  opinion  for  die  company  in  both  points.  And  the  judg« 
snent  was  affirmed  la  B.  R.  and  in  Parliament.  VUt  p»iL  tp;, 

Wyvil  verf.  Stlpleton. 
Shelbume  verf.  Eundenu  t  ^'5  ^ 

ERROR  of  a  judgment  in  C.  £.  in  debt,  wherem  the  plain*  Aftofecntlt 
^  tiflF  declares,  that  by  writing  between  him  and  the  defend-  ^'^'^'2 
ant  it  was  agreed,  that  the  plaintiff  (hould  upon  payment  or  tender  fpcdaicy. 
of  1 360  /•  by  the  defendant  on  or  before  the  day  of  fhutting  of  >  ^^  6S.ft9s* 
the  books,  transfer  to  him  aoo  /•  Swib-fea  ftock  |  in  confidera-  «  a^Var.  Ca. 
tion  whereof  the  defendant  agreed,  that  he  would  on  or  before  S9.  s.C.  ' 
the  (hutting  of  the  books  accept  the  ftock,  and  would  then  pay  for  ]^^  ^l'  ^\ 
the  fame ;  with  a  proyifo  to  enable  the  plaintiff  to  fell  it  out,  if  f^  •  ^    *'' 
the  defendant  did  not  accept  it:  then  the  plaintiff  avers  that  he 
was  at  the  Soutb-fea-iou/e  the  day  of  (hutting  the  books,  and  then 
offered  to  transfer ;  but  the  defendant  did  not  appear,  whereupoa 
he  fold  out  the  ftock,  and  biings  his  adxon  for  the  deficiency* 
The  defendant  pleads  a  feoffment  in  fatisfadion,  and  on  demurrer 
judgment  is  given  in  C*  B.  that  the  plea  is  good  |  ideo  queretu  nil 
capiat  per  billam. 

It  was  agreed  on  all  hands  that  the  plea  was  bad,  fo  that  the 
teafon  on  which  the  court  below  founded  their  judgment  was  not 
fight }  but  whether  upon  the  whole  record  the  judgment  was  nOt 
warranted  was  a  queftion. 

JReeve  obje£ied  to  tht  declaration,  that  the  plaintiffhad  (hewed 
no  caufe  of  adion,  for  that  the  covenant  to  pay  was  only  on  ac« 
ceptance,  and  here  was  only  a  tender  (and  that  infufBciently  al« 
leged)  but  no  acceptance.  T'he  defendant  covenants  to  accept  on 
or  before  the  (hutting  the  books,  and  tben  (that  is)  upon  fuck 
acceptance  to  pay. 

Fazdlerley  centra  Infifted,  they  were  mutual  covenants ;  or  if 
not,  yet  the  plea  of  a  feoffment  in  fatisfa£tion  admits  every  thing 

U  u  3  ncceffary 
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ncccflary  to  entitle  the  plaintifF  to  be  fatlsfied.  Cro.  Car.^U* 
•I  F^fil,  114,  126.  Hob^  ^33,  ipS^  a  Saund.  186.  TiJ. 
•465«     &iof(>«  213. 

-    Chief  Jufticc.    I  think  the  judgment  »of  C  5*  onght  tobcrc- 

verfed.-  Tlic  conftrudionthc  defendant  puts  upon  this  covcnn: 

is  a  very  ftrange  one,  for  it  is  no  kfsthan*to  difchargc  himicif  cf 

50iie  covenant  by  the  breach  of  the  other :  it  is  true,  fays !::,  I 

did  not  accept  the  flock  as  I  ought  to  have  done,  and  thcrtfcrcl 

am  difciurged  from  the  payment   of  the  money •     This  is  l": 

[  616  ]  'harfh,  that  if  any  fairer  conllruAion  can   be  niade  of  it,  I  ?■?. 

fure  it  ought*     Now  I  think  the  natural  import  of  it  to  be,  th .: 

,- ,  ■   •  then  fliould  not  relate  to  the  actual  acceptance,  but  only  to  the 

time  at  which  he  covenants  to  accept.     If  fo,  tlicn  as  thcfe  7K 

mutual  covenants,  the  breach  is  well  alleged  in  non-payment  of 

the  money,  and  if  the  plaintiiThas  failed  on  his  part,  it  wiiije 

;   ^  no  excufe  here,  becaiife  the  defendant  has  his   adion  to  ii^.x 

himfclf.     Powyt  J*  accord. 

'*:     '       '  Eyrejiidiccm     This  not  being  an  adion  for  the  whole  mcr?", 

but  only  for  the  deficiency,  I  take  it  the  mutual  remedy  is  itr.c. 
And  if  fo,  then  a  tender  and  refufal  are  necef?ary  to  be  averred,  o 
entitle  the  plaintifF  to  fell  out  the  ftock.  This  is  not  a  fafEciei: 
tender,  either  as  to  time  or  place  ;  as  to  the  time,  if  nothing  ]x 
(hewn  to  the  contrary,  the  laft  part  of  the  day  is  what  the  h^ 
appoints,  and  the  plaintiff  is  deficient  in  that ;  and  as  to  &.i 
place,  it  (hould  have  been  averred,  that  the  Soutb-fM-iw/e  is  the 
proper  place,  for  wc  cannot  take  notice  of  it.  Lancajb\re  v.  a  '■ 
iingtuorti,  (Sj/i&.  623.)  entered  Trin.  12  ff^.  3.  rot.  369.  S' .'.: 
V.  Seiprnorft^  intr.  Pnfch,  10  Jf^,  3.  rot.  1 15.  and  adjudged /*.;'•. 
II  IV.  3.  Luiw.  Si6. 

\  Fcrtefcue  JuRjce.  If  it  be  ncceflary  to  aver  a  tender,  this  is  err* 
talnly  naught ;  but  I  am  not  clear  that  there  is  any  occafion  tor  it. 
I  think  the  payment  is  fo  far  from  being  to  be  fubfequent  to,  cr 
.upon  the  acceptance,  that  it  is  the  very  firft  ad  to  be  done  accord- 
ring  to  this  contra£l,  which  is,  that  the  plaintifF  (hall  upm'^.-x\\% 
.ti-ansfcr,  and  the  adtiinc  refers  to  that  time.  Pit  cut^  ulhni:: 
concir*  '     ■ 

A  covenant  to  .  And  '  Mlehn  1 1  Gfo.  it  was  argued  a  fecond  time  by  Seri<':.r.t 
f^yupoH  trans.  Pf/tcf/h  for  the  plaintiff,  and  Serjeant  Ccmyns  for  the  dtfendm] 
tuii^  ^nn  "^^  court  kept  them  to  the  pomtof  the  mutual  covenants,  ('c- 

jclaring  tliat  the  tender  and  the  pleading  over  were  botli  to  be  U'-d 

l^ut  pf  the  cafe.  .     . 

Serjeant  Ptngelly  infifted,  that  the  firft  a<a  was  to  be  done  by 
tlie  d^it:Qd.mt,  the  covenant  on   theplainciiF's  port  bein^  ^^'^7 
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hpoh  psyment  or  tender  to  iramfer^  and  then  'comes  the  claufe  for 
the  defendant  to  accept  and  pay,  and  the  provifo  to  fell  out  i?  oh 
any  default  of  the  defendant. 

Serjeant  Qmyns  contra  infifted,  that  in  the  nature  of  the  thing 
there  muft  be  fomething  done  on  the  par^  pf  the  plaintiff,  at  leaft 
he  ought  to  be  there,  and  rezdy  to  transfer^  and  wherever  the  de- 
|iendant's  a£t  depends  upon  an  ad  to  be  done  by  the  plaintiff^  it  U    ^  .     . 

not  enough  to  fay  they  are  'mutual  covenants.  , 

yfdjournatfir.     And  in  a  few  days  the  Chief  Juftice  delivered  *  [  617  J 
the  refolution  of  the  court.     The  objection  is,  that  the  plaintiff 
fliould  have   done  the  firil  aft  by  tr^^nsferring,  or  tendering  at 
leaft^  elfe  how  could  the  defendant  aJtunc  accipere  et  fohere'pro^  ' 
inde.     This  depends  upon  the  wording  of  the  indenture  and  the 
intent  of  the  paries.     It  could  never  be  the  intention  to  niakc 
'the  payment  depend  upon  the  defendant's  own  acceptance. .  -/^^Z- 
tunc  is  the  time  mentioned  for  the  transfer,  not  the.a£l  oft;raijif- 
fcrring,  and  it  would  be  unreafohable  to  oblige   the  plaintiff  to 
part  with  the  (lock  firft,,  fince  every  body  knows  that  was  not  the 
nature  of  thefe  agreements.    The  money  is  not  to  be  paid  as  the 
'confideration  of  a  transfer,  but  of  the  covenant  to  transfer  5  and 
the  true  confideration  in  this  cafe  is  the  remedy,*  which  th*  dc« 
•fendant  has'upon  the  covenant  to  transfer.    We  arc  all  of  opinion 
riiat  thefe  arc  mxitual  covenants,  and  therefore  though  there  is  no 
tender  fufficiently  alleged,  yet  the  declaration  is  well  enough  (i).  ^•^^  Thlt 
And  the  judgment  below  being  for  the  defendant,  when  it  Ihould  C^tiTwaslftrrl 
have  been  for  the  plaintiff,  it  is  ^rrbneous,  and  ought  to  be  re-  wards  reverfcd* 
verfed.     We  accordingly  revcrfe  it,  and  give  judgment  for  the  '**  P-w^iiamc"* 

^\.l^\fp  ■  .       .  "^        *      ^  andthejudg- 

Piantt'ff*  mcniofC.^. 

fee  up  agaifu 
Afterwards  the  coutt  was  moved  for  their  direftion  to  the 
Mailer  in  taxing  the  cofts,  the  plajntiff  infifting  on  full  cods  to 
this  time,  the  ftatuic  of  Ghucejltr^  2  /^..  aSS.  extending  to  ail 
cofts  confequent  upon  the  fuit* 

Sed  per  curiam :  At  common  law  there  were  no  cofts  upon  any  ^^  cofts  en  te« 
writ  of  error,  ind  3 'if.  7,'r.  io.  and  8  Z/^.  3.  r.  Ii,  extend  only  Tcrfing  judj- 
to  the  cafe  of  affir^aAce  of  a  judgment,  and  that  very  reafonably  5 
for  why  fliould  any  mart  in  the  cafe  of  a  rcverfal  pay  cofts  for  the 
error  of  the  court  below  ?  We  are  in  this  cafe  to  give  fuch  ji^dg-^ 
'ment  as  the  court  below  fhould  have  given,  that  is  judgment  for 
the  plaintiffjj  with   his  cofts  to  that  time..    They  could  hav    no 

(0  yide  Merrii  v.  Rane^  mnte  458.     Blacinvelfv.  Nfijb,  ante  535. 
,  and  the  notes.        . '      * 

U  u  4  con- 
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edhfidera^n  ojf  the  eofts  upon  the  writ  of  error,  tnd  therefof^ 
let  the  mafter  tax  the  plaintiff*  fuch  cofts  as  he  would  have  been 
intitled  to  in  the  court  below )  but  as  to  coils  upon  ^c  w|it  of 
error  in  this  court,  he  can  hare  none. 


Afton  vtrf.  Blagrave* 


of  a  «»•  ^nr^H  £  plaintiiFdeclaredj  that  hetvas  a  juftice  of  peace,  and 
ibie^.     '  ^     ^^^  ^P^^  ^  ^//o^iiitfm  of  him  and  the  execution  of  his 


Verdi  of  I 

giftniewli 

s.c!u.ii«^  office^  the  defendant  fai'dt  '*  Tou  are  a  rafcal,  a  villain^  and  a 

1369.  liar." 

Fort.  »o6. 

4Bac.Abr.4S^.      Aftcrverdift  for  the  plaintiff  it  was  moved  in  arreft  of  judg- 
*•  S'  ^  ^  •    ment,  that  thefe  words  are  not  aaionable. 
[  618  J 

Cbe/hyri  Serjeant  fnquir\  There  is  a  great  difference  between 
ftiagiftrates  and  common  tradeimen :  worids  of  the  latter  moft 
afFe^  them  in  their  particular  way  of  dealing,  but  any  thing  that 
teiids  to  impeach  the  credit  of  the  former  is  adionable.  A  juftice 
of  peace  is  fwofn  to  do  his  duty.  What  can  be  worfe  than  tp 
call  a  man  a  villain  I  Aa  a£kion  lay  for  claiming  a  man  as  a  vil* 
lain,  Keilw.  34.  And  the  pillory  we  call  a  villainous  judgment. 
The  word  Jiar  does  not  Cgnify  a  fingle  erring  from  the  truths 
but  denotes  a  habit  of  lying.  It  is  aaionable  to  (ay  of  a  tradef* 
man,  *^  He  keeps  falfe  books.'* 

lUeve.  It  muft  be  taken  now  that  the  words  were  Ipoken  in 
relation  to  his  office^  which  will  much  aggravate  the  matter.  I 
agree,  thefe  words  fpoken  of  a  common  perfon  would  not  be 
aSionable ;  but  the  diftin^on  between  magiftrates  and  others 
lias  been  often  allowed.  Mo.  243*  Cro*  Car.  199.  i  Fent*  50* 
Aflte4so.  i  Sid.  432.     X  Lev.  l^o*     2  Cro.  aaj.     Cro.  Car.  14.     Words 

f9ik.  1 157.  ace.  that  are  adionable  will  not  be  indiaable,  unlefs  they  tend  tt>  a 
breach  of  the  peace  i  but  though  not  indi£lable,  yet  they  may  be 
af^ionable.  A£cb.  4  Ann.  B.  R.  Regina  v.  ^ey  (mentioned  in  the 
cafe  oi Regina  v.  Wrightfon^  Sa/i^  698.)  **  Mr.  Solej  is  not  fit  to 
**  be  a  juftice,  for  if  a  caufe  comes  before  hlni  he'll  give  it  right 
«  or  wrong  for  Mr.  G."  were  held  hot  indii^ablcj  but  yet  no 
body  will  fay  that  they  are  not  adionable. 

Girdler  cpntra.  In  Show.  Pari.  Cafes  12.  amongft  others  the 
word  liar  is  mentioned  as  not  a£3bionable ;  and  the  principal  cafe 
there  was  words  of  a  juftice,  Tou  are  difaffe&ed  to  tie  govemnunf^ 


(x)  Kcm  r.  Pocni,  fjt^  ii68» 

and 
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and  held  no  a&ion  lay.  As  to  nnllmn  and  rafcalf  they  IikeiHfe 
are  not  adionable.  a  Ov.  58.  ^r/v.  64.  4  Cb«  15.  a.  2  £i/# 
4;  4.  h.  Mar.  82.  (^AjC  1 15.  4  Ch.  16.  d.  Mo.  418.  1  iSo//. 
j^.  s^^pl•  30.  I  Fim/t.  258.  8M.  696.  /foi.  117.  Gv* 
Jac.  90.    Hardr.  5ox»    2  Ov.  196.     x  X#«.  2779  148. 

Riew.  In  many  of  thofe  cafes  there  was  no  eolloqmum  of  the 
oflke,  and  the  words  were  capable  of  a  good  as  well  as  a  bad 
fcnfe,  wU^  thele  are  not« 

Curia  advifire  wlu  And  tlus  term  the  Chief  Joftice  delivered 
ihe  opinion  of  the  court.  That  diough  rafcal  and  viUmn  were  an* 
certain,  yet  being  joined  with  liatf  and  fpoken  of  a  juftice  of 
peacCt  they  did  import  a  charge  of  aAing  corruptly  and  parttallf ^ 
and  therefore  there  ong^it  to  be  judgment  for  the  plaintiffs 
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II  Georgii  Regis.     In  B.  lU 
Sir  John  Pratt,  Knt.  Lord  Chief  Juftice. 


Sir  Littleton  Powys,  Knt. 
Sir  John  Fortefcue  Aland, 
Sir  Robert  Raymond  Knt. 

Sir  Philip  Yorke,  Knt.  Attorney  General. 
Sir  Clement  Wearg,  Knt.  Solicitor  General. 


7 

i,  Knt.  >JuJlices. 


Memorandum :  Mr,  Jufticc  Raymond  was  abfcnt  all 
this  Termj  being  one  of  the  Commiflionersof  the 
Great  Seal. 


Whitcchurch  tv//.  Whitcchurch. 
In  Cane*  coram  Gilbert  et  Raymond. 

Vhen  Ike  Q  I R  Jefery  Gilbert^  one  of  the  Commiffioncrs  of  the  Great 
r[h'al™i%o    "^  Seal,  delivered  the  rcfolution  of  th*  court. 

attend  the  inhe* 

"  Ti^V  °*iM**  '^^  '^"^*  ^"  qucftion  were  mortgaged  to  Edward  WhiUchurch 
dcvifetocariy  for  a  term  of  five  hundred  years,  and  upon  advancement  of  a 
the  inheritonee,  further  fum  of  money,  another  term  of  two  thoufand  years,  from 
u^^iqultju"  '^^  expiration  of  the  firft  term,  was  made  to  iruftces,'intruft  for 
4evifc*ofihe  the  faid  Edward  Whitechurch  \  after  this  Edward  Whiuckurch 
term.   s.  c.      bought  in  the  inheritance  of  the  mortgagor. 

»  £q.  Ou  Abr. 

7  6  3 .  pi.  1  o .  and  fjitwri 

more  full  9  Mod. 

124*    Gilb.  £%• 

Rep.  i6S. 
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EJnvardWhUechurch  being  fo  poffefledof  both  the  faid  teitnSt 
ind  of  the  inheritance  of  the  faid  lands,  he  wrote  his  will  with 
his  own  hand,  and  dcvifed  thefe  lands  to  William  JVhitechurcb 
his  younger  brother  for  life,  remainder  to  Edward  WT3itechurch  his  ' 
nephew  in  tall,  with  divers  remainders  over.  But  this  will  was 
never  fi^'ned  or  executed  in  the  prcfencc  of  tlirec  witncffes,  as  is 
requiilcc  by  the  llatute  29  Car.  2.  r.  3. 

It  is  plain  by  this  will  the  teftator  intended  topafs  an  eftatc-tail 
to  Edward  Whitechurch^  which  he  had  power  to  do  by  the  ftatute 
32  Hen.  8.  r.  I.  Bui  by  the  29  Car.  2.  c.  3.  "  That  all  devifes 
•*  of  any  lands  and  tenements  devifeable,  t^c.  (hall  be  in  writings 
"  and  figncd  by  the  party  fo  devifing  the  fame,  or  by  fomc  other 
**  perfon  in  his  prefencc,  and  by  his  exprefs  direfiion,  and  (hall 
"  be  attefted  and  fubfcribed  in  the  prefence  of  the  faid  devifor, 
**  by  three  or  four  credible  witnefles ;  or  elfe  they  (hall  be  utterly 
*f  void  and-of  none  tffe£l."  So  that  where  this  folemnity  is  want- 
ing, the  (latute  makes  fuch  deyife  of  lands  utterly  void.  But  in  this  / 
cafe  the  devifor  had  a  term  of  years  in  him.  Now  though  a  ttrv^ 
for  years  be  within  the  words  of  the  (latute,  yet  the  ftatute  doth 
not  extend  to  it,  for  the  term  would  have  gone  to  the  executors^ 
had  it  been  undevifed,  and  it  never  was  the  intent  of  the  ftatute 
to  take  any  thing  out  of  the  hands  of  the  executors :  but  where  the 
will  comes  to  derogate  from  the  intereft  of  the  heir,  for  whofc 
fecurity,  among  other  things,  the  ftatute  was  made>  there  the 
will  ought  to  have  the  folemnity  of  the  ftatute. 

It  will  be  faid,  that  if  this  will  cannot  pafs  the  inheritance,  yet 
the  teftator  intended  fomething  ftiould  pafs  by  this  devife  ;  there- 
fore  the  term  (hall  pafs^  for  which  the  folemnity  of  the  ftatute  is 
not  requifite. 

But  when  the  teftator  had  the  inheritance  in  him,  and  de« 
figned  to  pafs  it  as  fuch  by  this  devife  \  nothing  elfe  fliall  pafs 
but  what  he  intended.  Befides,  the  will  was  not  compleat,  but 
under  deliberation j  and  whilft  it  was  fuch,  you  cannot  con* 
ftrue  that  will  fo  as  to  pafs  any  other  intereft  in  the  mean  time^ 
till  fuch  time  as  he  had  perfeAed  it ;  and  therefore  this  being  a 
will  infieriy  a  court  of  equity  will  not  carry  it  further  than  die 
teftator  himfelf  has  done. 

And  in  this  cafe  there  is  to  be  no  argument  made  from  the  do« 
minion  and  intent  of  the  teftator,  for  the  intent  of  the  ftatute 
was  to  reftrain  the  exercife  of  his  dominion :  and  this  ftatute  has 
always  had  a  large  conftrudion,  in  order  to  remedy  thofe  mif- 
chiefs,  which  it  was  defigned  to  prevent,  and  therefore  it  extends 
to  all  eftates  of  freehold.     For  ever  fincc  the  32  H.  8.  by  which 

lands 
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lands  are  made  devlfablc^  great  inconveniencies  were  fooncMn  toe 
devifmg  of  edates,  for  want  of  a  folemnity.  And  in  the  making 
of  this  ftatute,  which  was  contrived  by  the  Lord  Chief  Juftice 
ftatff  and  the  moft  learned  men  of  that  time,  they  went  upon  the 
foot  c^the  oid  Roman  law,  by  which  at  firft  feven  witncflcs  were 
neceiTary  to  a  derife  of  lands,  but  afterwards  they  were  reduced  Ky 
three,  the  number  which  this  ftatute  requires :  and  fince  this 
ftatute  was  made  with  fo  much  care  and  caution,  to  prevent  tbofe 
inconvcniencics,  which  attended  the  common  way  of  deviC- 
ing  edates  before,  it  ought  to  be  ftridily  purfued,  and  no  relief 
be  given  in  a  court  of  equity  where  any  part  of  this  iblemnity  i» 
wanting.  Therefore  in  this  cafe  nothing  (hall  pafs  by.  the  devife^ 
but  the  inheritance  ihail  go  to  the  heir,  and  the  terms  mud  at«^ 
tend  it.  The  decree  of  the  Mafter  of  the  Rolls  was  confirm* 
ed(i). 

(i)  n^ie  Cha/man  v.  BoMd,  i  Fitrm.  x88.  FilUri  ▼.  Filkrs,  t  ML  JU 
CgoJrigbi  t.  S^j,  z  fTti/.  329. 


Dommus  Rei  ifer/i  Rulfton. 

*t  ^^fcf^lt«  wmvm     T^  ^  ^  court  granted  an  information  in  nature  o(zqm  „_. 

555^~jiet  «|a'nik  A     ranio  rgainll  the  defendant   for  ezercifing  the  office  of 

^      ftewordota       fteward  of  a  court  leet  ;»but  faid  they  would  not  grant  it  in  the 

•cJl'yJl:'  159.  ^**^  ®f  *  ^^^^^  baron,  *  that  being  only  a  private  right,  and  no 

pi.  ao.  coatn.    couft  of  record  ( X )  • 


( I )  Rexr.  MedJUcoat,  a  Banun'd  tried  by  an  aflion.     Rtx  v.  Cwtm^ 

B,R.  221.  Rexr,  Bri^i^  I  BUcL  And.  14.     Cit.  5  Bmrr.  1822.  in 

46.     But  the  court  refofed  a  ^i/#  Rex  v.  Mxrfden^  qucd 'vide,     Rtx 

mmnau/s  for  holding  a  cdurt  leec  v.  fKiiUst  5  Tirm  Rip,  375.     Rxx 

ID   a  manor  within  a  hundred,  t.  Gtiu^r,  fft,  12 13. 
ta  in  chat  cafe  the  right  mty  be 


Strong  verf.  Howe. 

^fc/ii»  Attorney  •!«!«.  A^^*  S^rc)«e ^Ho  had  a  mortgage  on  the  cftate of  Mr.  Ow, 

cibyruietode.  XVX  had  depoftted  the  writings  in  the 'hands  of  his  counfel^ 

S^iod^^-"**'    ^^^  "P**"  *  propofal  to  pay  the  money  delivered  the  writings  to 

S.  a  *  '^^*      **'•  Howe*%  brother,  who  was  an  attorney,  and  took  a  receipt 

^  from  him  to  re-delivcr  them  upon  demand.     Mr.  Hvwe  the  at* 

torncy  intruftcd  them  with  the  mortgagor,  who  immediately  took 

Up  200  /.  and  left  the  writings  as  a  pledge,  withojiit  the  privity  of 

his 


Hilary  Tierm  ii*  Geo»  ^2t 

fils  lirotKer.  And  now  upon  motion  againft  the  attorney  the 
court  made  a  rule  on  hun  to  re-deliver  the  iKTitings  at  his  perils 
otherwife  an  attachmest  :  for  they  faid,  they  would  oblige  all 
attomies  to  perform  ihrir  tTuft>  and  how  hard*foever  dus  mig^ 
\k  as  between  him  and  his  brother«:  yet  between-  him  and  Mr« 
Ssr^ng.  it  ftood  only  upon  the  note,  by  which  he  had  cuf^gpd  19 
return  the  writings  in  all  events  ( i  )• 

(i)  P7de  IkttinU  C2&,  atUi  547.    Sh  Rubard  fLt^insYt  U^s$ 
I  Thrm  Rif.  ajj. 

Amyon  verf.  Sbofei    . 

IN  aflEiuk  it  rwas  once,  well  laid,  but  then  wentonwithatfaMr-ciwifr#<iCiB|^ 
:  que  etianh  ^^nd  laid  another  ai&ult :  there  were  intiredamages :  t»4^  iUL 
aad  it  wasraoved  in  arrcft  of  Judgment^  that  the  laftafiMlt  was 
nee  politively  charged^  but  only  by  way  of  rccitaL    Latoktra    (  Cit  J 
would  liave  had.  the  court  conftrued  fun^ae2»nvnt/ver :  but  they* 
faid  it  had  been  alMcays  taken  onlj. as  fl  reci&alinthcfe  dechuRU 
tions  ;  fo  the  judgment  was  arrefted  ( i  }• 


( I )  Rudge  ▼.  Ofttt^  Fori,  376.  have  been  made  good  by  the  re* 

Smiti^  ¥•  RtynMs,  Aad.  21.  S.  P.  cital  of  tke  original  writ.    Dwg^ 

The  proQcedings  in  this  cafa  weKe .  UunmiiHalh  1  fFilf,  99.  Bamti 

by. bill.    Fide  z  H^ilf.  %o^.  and  45a.     fTamnv.  Lmfdm^  Bumu 

fee- how>t0oget  over  it.^     Fofi^  249.    IVbtit  r*  SAamhr  2  ffli/'. 

I s 5 1.  I i(2w  If  they  had beenby  top    B^timam^ud  AwJttr«  Ara« 

e<igi|ial|  the  declaration  would  B^R.^ny 


Dominus  Kex  vir/i    Inhabkantea  paiocK*  fanfti  Gicgarii  in 
villa  de  Sudbury  in  com*  Suffolk* 

UPON  fearch  of  precedents,  and  oppofition  by  the  clerks  JUMMvv 
of  the  plea  fide,  it  was  held^  that  proceedings  upon  a 
m^anter  mud  be  of  the  crown  fide* 


Maiftin  wrf.  Pritchard. 

ERROR  of  a  judgment  in  C\  B.  in  debt  upon  bond :  on  Piyment  htfm% 
the  oyer  the  condition  appeared  to  be  for  the  payment  of  *^*  ***y'  ^^  •• 
100/.  and  intcrcft  on  5  December  if  Geo.  and  the  defendant  pleads,  twl^'^t^s'. 
that  before  purchafing  the  original,  fci/icet  i  Dectmber  9  Geo.  he  S.  C.  Anu  317. 
paid  the  principal  and  intcrcft.    The  plaintiff  replies  mn  fdvit 
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iHoJo  etjorma,  atid  on  demurrer  judgment  is  given  fox  the  plain- 
tiff. 

'  Strang^  pro  quet^  in  errore  objeSed,  that  the  iffuc  upon  piy- 

itient  before  the  day  was  iolmaterial  \    and  cited  the  cafe  of 

•elML  347.     Merril  v.  "Jocelyn  in  B*  R*  Trin.  1 3  ^mi»  where  on  the  like  iffue 

a  verdifl  was  found  for  the  plaintiff^  and  the  judgment  reverfed. 

But  the  court;  took  a  difference  between  the  two  cafes.  The 
prcfent  cafe  being  pleaded  as  a  payment  with  intered,  it  muft  be 
taken  as  a  plea  upon  the  acl  for  amendment  of  the  law,  and  then 
the  day  is  not  material,  the  only  point  upon  that  ftatute  being 
whether  it  was  paid  before  bringing  the  a£lion. 

•  To  this  it  Was  anfwercd  by  Mr..  Strange^  thart  the  aft  for 
.  amendment'  of  the  law  was  not  applicable  to  this  cafe,  the  a£t 
only  giving  a  plea  of  payment  ^/r  the  day^  when  the  defendant 
had  broke  the  condition.  And  as  to  the  intereft,  he  faidit 
ought  to  be  fo  pleaded  even  in  the  cafe  of  payment  btfrtt  the  day, 
becaufe  the  bond  carries  intereft  from  the  date. 

But  notwithftanding  this  {Powys  and  Forte/cue  Juftices  being 
only  in  court)  the  judgment  was  affirmed  ( 1 ).     ^uare. 


(l)  CncM#  r.  Bitriy^  ftfi.  994.  Phteker  v.  Hema'ttpm^  1  SImcI 
Vidi  the  opinion  of  Mdkr  J.  in  210.  2  Bwr,  944.  S.  C.  P^. 
^/«ivi>  v.  Arnamd^  where  it  is  faid  994.  And  that  proof  of  pay- 
that  *'the  old  cafe  which  faid,  ment  before  the  day  mainuint 
that  payment  before  the  day  the  iffae  ofJoiiMt  Ml  Stm.  Wiach 
would  not  difcharge  the  bond,  v.  ParJou^  JVL  i  G.  i.BulLLN. 
has  been  frequently  over-ruled."  P,  174.  and  fer  BuiUr  J.  in  Ittr^ 
%   Term    Rtp.  60  u      Fi^i  «lfo  t^f  y.  Armaud,  $t/t^a^ 
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XI  Georgu  Regis.  >  InJ3«  R« 

Sir  Robert  Raymond,  Knt.  Lord  Chief  Jujtice. 

Sir  Littleton  Powys^  Knt^        w 

Sir  John  Fortefcue  Aland^  Knt  \^ttjliceu 

James  Reynolds,  JB^;  ^ 

Sir  Philip  Yorkc,  Knt.  AHomey  GtmraL 
Sir  Clement  Wearg,  Knt.  Solidtor  General. 


Dominus  Rex  verf.  Wcfton  ct  aP. 

INDICTMENT  ag^inft  fix  jointly  andfcuerally  for  CxcrciGng  Caiaotindi^ 
a  trade:  qualhcd,  becaufe  there  ought  to  be  diftindl  indift-  two  pei^n*  jp. 

rTff      ^t       ^  I    ^    /    \  ®  Aether  lordu« 

mentai*     %  Roll.  Abr.  8 1  •  //.  o*  ( i  >  Sna  ofTencct* 

a  Sell'.  Caf.  p. 

"  '  111.  No.  15^ 

'  S.C, 

(1)  iu*  V.  Tucktr  etaV  Af  Bvrr.     P.  C.    174,  acc.  it  vljc  Rg*  r» 
2046^  S.  P.     2  Ha-uik.  P.  C.  elf,     F/jUI/h,  fojl.  9x1.    ^ 

2j.  yr^.  89.  f.  342.    2  /&/tf  H. 


Stead  v«iy;  Lateward, 

UPON  confidcration  the  court  held,  that  there  muft  he  PraaJct, 
the  fame  notice  given  of  executing  a  fare  fieri  inquiry^  L.  Raym-  i}l«# 
a»  in  the  cafe  of  a  commoa  writ  of  inquiry}  andfaiU  it  hai.****^*^^^'*'^' 

bcea 
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f«)Oi.iriwt    been  rated  (b  ibnfieilT»  Mki.  is  jtm,  (a)  Crawtn  t.  Ht^ 

Clatie  fRfy/:  Othay. 

Ifomoft  eofti  T  N  trefpafs  aifiattlt  and  battery  on  the  plaintiff  the  dcdantion 
tkan  damag €••  J[  went  on^  necfion  infulCftmi  upon  the  horfe  of  the  plaintiff* 
2^^Cofl^*fA.  VeTdi£k/f»5«fr'  and  ao /•  damages ;  andit  was  moftd  to  have 
o»36«S.C.   full  cods  on  account  of  tbe  fpedal  matter  about  the  horfe;  bat 

refufed  upon  confideration,  and  the  phindff  had  no  more  cofts 

than  damages  (i). 

(i)  nJk  Bid  ▼.  HlcbOt^  aid  577. 

Dominus  Rex  verj.  Epifcopum  Ceftriens' 
4iaecdittMA   TTFON  a  writ  of  error  out  of  thecounty  palatine  of  Z^^ 


_  I  exc*  ^j  cajtif^  it  ap|>eaied  upta  a1>ill  of  exceptions  that  a  patent 
SSiJdL^'"*  produced  in  evidence  was  not  duly  ftamped  at  the  tune  of 
t]b^|S4*  fealingt  or  at  the  time  thsit  it  was  firft  produced  %  and  the  wluik 
t«  o*  court  were  of  opinion^  it  was  proper  evidencCj  being  ftamped  at 

(«)  $aKSW«3«  the  time  it  was  produced  on  the  trial;  for  they  faid  the  ad(«) 
••  •'•  never  intended  to  avoid  deeds  Aat  were  not  ftamped»  bat  only 

to  add  a  penalty  to  enforce  die  duty^  and  here  the  penalty  bd 

been  paid*    Judgment  affirmed* 

Fhillybrown  verf.  Ryland. 

Xa  talwi  fc#  ^T^  ^  ^  plaindfTbrought  a  fpecM  aftton  upon  the  cafe  for  cx- 
keuig  cxduaca  X  eluding  him  from  the  veftry  room>  and  upon  demurrer  (he 
*""  ^VSf^  court  made  no  difficulty,  but  that  fuch  an  aftion  was  maintain- 
S^^ri&h^']Jable(i):  however  in  this  cafe  they  gave  judgment  for  thede- 
risht  to  meet  fendant,  it  not  being  averred  that  the  parllh  had  any  property  ifl 
U%%     iiSS.  ^*  J^oom,  or  right  to  meet  there;  fo  that  for  ought  appears  it 

8  Mpd.  51.351. 

I.C.  ' 

(1)  8  Mod^  5a.  551.  agrees  opinion  apon  it,  aodtbatfir^ 

that  the  court  were  of  opinion  a*J.  was  flrongly  coiitri,  ••« 

that  the  sAion  was  maintainable,  the  fiatemenc  by  Lrr^C.  J.  10  '^ 

The  report  in  Rmynmfi  ftattes  the '  v.'  SJ^guard^    AitJ.  235.  tp^ 

court  not  to  have,  given   any  therewith. 
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tnight  be  defendant's  own  houfe,  and  then  he  might  let  in  whom 
he  pleafed,  and  refufe  the  reft :  and  this  was  a  fault  in  fubftancei 
and  needed  not  to  be  fhewn  for  caufe  of  demurrer. 


Dominus  Rex  verf^  WilkinSi 

ipER  curiam^  Attachments  for  arefcue  muft  tc  made  return-  ^5'*p«<* 
-^  able  at  a  general  return^  though  the  original  procefs  was  at  a  k.  &  xio^' 
daj  certain* 


Foot  verf.  Prowfe  Major*  de  TrUro,   Poft.  697.  C  ^^5  3 

TH  E  ntiyor  was  to  be  chofen  out  of  the  aldermen,  who  ard  Anmnuaiofficef 
amuatim  eligenifi  the  faft  6n  a  trial  at  bar  was,  that  thtf  tJher""i  chof^' 
aldermen  prefcnt  at  his  elcAion  had  beeit  in  feveral  yea^s,  and  3  Broi  Pir.  Cai 
had  none  of  them  been  re-^lefted  within  a  year.     On  a  bill  of  >^7. 
Deceptions,  the  court  was  of  opinion,  that  the  elcftion  of  the  '^»»«' ^*'^' ^* 
mayor  was  void  for  want  of  an  annual  ele£kion  of  the  aldermen. 
But  upon  error  in  the  Exchequet  Chantbcr,  and  two  folemn 
arguments,  the  judgment   was  reverfed :  and  it  was  held,  that 
the  words  annuattm  eligend^  were  only  dircftory,  and  that  an  an- 
nual elefkion  of  them  was  not  ncccilary  to  make  an  clqftion  m 
their  prefence  good :  and  King  C.  J.  de  C.  5.  who  delivered  the 
opinion  of  the  court,  compared  it  to  the  cafe  of  a  conftable  and 
other  annual  officers,  who  are  good  officers  after  the  year  is  out, 
until  another  b  ele£ked  and  fworn.     The  reverfal  affirmed  in 
Parliaments 


.  297.  ca.  9« 


Kent  vtrf\  Kcrrft 

Eft  ROtt  of  a  judgment  in  C.  S.  in  dowet,  de  iertla  parte  ^f^''^^^^^^^ 
of  three  houfes  and  a  tenement.     Judgment  for  the  de-  L.R*ym."i*3»4# 
ihandant,  but  reverfed  i  becaufe  it  docs  not  Ue  of  a  tenement*  S  Mod.  353* 
aCfv.  125,  (Jai  (i)*  *'^- 


(i)  Bat  that  it  would  be  a  GoodiUk  ^.  H^altont  poft.  834.  and 
fufficient  defcriDtion  in  eje^meot  in  a  common  recovery.  Majfy 
'viik  the  cafes  cued  in  th^  note  to    v.  Ritt,  Ccvifm  346. 


Vol.  1.  X  s 
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Domlnus  Rex  verf.  Hearlc. 

f^U:rer:,w.3UmUmus\it9      Ti^ANDAMUS  tofwearin  one  Pender^  mzjor o( Penrjn : 
Irtw^hiThli**"  return,  that  an  information  in  the  nature  of  a  yi»  wjirmrfff, 

judf mrnt  on  an  was  exhibited  againft  him,  to  ihew  bf  what  authority  he  excr* 
*"^*^«**  cifccl  the  office  of  mayor,  whereon  two  iffues  were  joined,  one 
X^Iifiirpadonr  ^^^ther  he  was  duly  elefled,  and  the  other  whether  he  was  duly 
3  Bro.  P.c/  fworn :  the  firfl:  iflue  was  found  (or  the  defendant,  and  thefe* 
i7t.  S.  c.  cond  fQ,.  jjjc  King,  whereupon  judgment  of  ottfltr  was  giyen 
« Id-  Rayio.      s^gainft  him ;  and  becaufe  he  was  never  fince  eledled  mayor,  he 

>447*  cannot  now  fwear  him  in  according  to  the  cojnmand  of  the  writ. 

Vide  Co  wp. 509. 

Hiijiypro  que/.  The  queilion  is,  whether  after  this  judgment 

of  otffier  he  be  intitled  to  a  mandamus^  to  fwear  him  in,  in  confer 

quence  of  his  precedent  election.     And  I  (hall  infift,  that  though 

he  was  juftly  punifhable  for  a£ling before  he  was  fworn;  yet  Us 

eIe£lion  was  not  fo  totally  done  away,  but  that  it  ftili  fub£fted. 

C  6z6  ]    TTie  nature  of  this  corporation  appears  upon  the  writ  and  ittuni 

to  bie,  tliat  no  particular  time  is  appointed  for  the  fwearing,  and 

that  he  is  to  hold  over ;  fo  it  is  no  obje£lion  that  the  year  is  out. 

It  mu(t  be  agreed  he  had  once  aright  to  be  fworn,  this  writgire^ 

him  no  right  *,  he  is  dill  liable  to  be  profecuted,  if  the  firft  tlec* 

tion  be  gone.     It  is  therefore  proper  to  be  determined  1900  a 

new  information  after  he  is  fworn,  rather  than  to  refufe  to  put 

him  in  a  capacity  to  aiTcrt  his  right.     The  return  admits  die 

trutfi  of  our  luggeftion  in  the' writ,  that  Pender  was  duly  ekAcJ, 

and  has  not  been  fworn :  will  it  not  be  hard  to  fay,  that  bcauTe 

he  once  aded  before  he  was  fworn,  therefore  for  the  future  he 

ihall  never  a£b  at  all  ?  He  confefles  he  did  wrong  to  z6t  befiore 

fwearingy  and  fubmits  to  be  puniQied  as  an  ufurper  for  fo  doing; 

but  now  fays  he  I  am  convinced  of  my  error,  and  am  defirous  of 

conforming  myfelf  to  the  rules  of  law  for  the  future.    He  had  a 

right  to  the  office  before  he  was  fworn,  though  he  had  not  a 

right  to  a£l ;  ^  ^^^  ^^^  forfeit  the  oflfce  by  aAing,  but  fub* 

je£ls  himfelf  to  punifhment* 

Befides  it  is  confiderable,  whether  his  a£ling  can  forfeit  the 
intereft  which  the  corporation  have  in  tliis  election »  for  it  ap- 
pears upon  the  return,  that  if  this  ele£iion  be  gone,  the  coipo- 
ration  (as  the  law  now  (lands)  is  gone  alfo ;  this  being  an  elec« 
tion  upon  a  death,  fo  as  there  is  no  predecefibr  to  hold  over. 
Old  N.  B.  170.  I  Sid.  54.  «6.  1  hift.  282.  9  C?.  28. 
Rajl.  540. 

The 
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The  jttdgtncilt  upon  an  information  is  not  final  as  to  the  tigJit, 
though  in  a  writ  of  quo  nvarrafito  it  is.  t  Sid.  54.  I  Inft.  293.' 
'The  judgment  here  ia  hot  that  the  ffanchife  fhall  be  fe!fed  into 
the  king^s  hands. 

This  man  muft  be  confidered  as  otie  that  got  into  pofleflion 
before  his  time.  If  a  dopyholdcr  enters  before  admittance,  the 
lord  may  turn  him  out ;  but  does  atiy  body  think  he  is  not  \i\* 
titled  to  be  re-admitted  ?  A  feoffee  enters  before  livery,  but  is 
not  he  capable  of  livery  afterwards  ?  Litt,  J  70.     i  Inft,  56,  57. 

Chufpli  Serjeant  cofitra.  We  confefs  the  eleAion^  and  avoid 
It :  we  fay  you  were  once  intitled  to  the  office,  but  you  were 
guUty  of  an  ufurpation,  and  were  excluded  upqp  that  account  | 
the  words  of  the  judgment  are,  that  in  the  faid  police  nu/h  mqdo 
fe  intromittaif  fid  pmitus  adjudicetur  et  exciudatur^  Can  any 
words  be  ftronger  to  deftroy  the  (irft  elefiion  than  thefe  ?  Even 
in  a  writ  of  quo  warranto  they  are  not.  Rft/t.  540.  Co.  Ent*, 
5^7-  537»  S40«  559-  As  he  does  not  ptctend  to  any  new  right, 
we  fay  he  can  have  no  mandamus  to  be  fwom  into  this  office. 

Cm^  adfwfare  vuU.     And  Ais  tentiv  Mr.  Juftice  Reynolds  be*     [  627  ] 
ing  come  into  court  fince  the  argument  of  this  caufe,  the  counfel 
were  direAed  to  repeat  what  they  had  befofe  pffirred ;  and  then 
the  court  delivered  their  opinions. 

C.  J.  The  party  certainly  comes  In  time  for  this  mandamus^ 
diqugh  the  year  is  out^  it  appearing  that  he  is  intitled  to  h6\i 
over,  and  tliat  no  other  perfon  hath  been  fince  elcded  into  this 
office.  I  think  the  judgment  on  the  information  was  right,  for 
he  then  appeared  to  us  as  ail  ufurper,  and  we  punifhed  him  as 
fuch ;  and  I  believe  no  ptecedent  can  be  ihewn  where  in  thefe 
informations  the  judgment  was  ever  entered  in  any  other  man- 
ner. If  the  judgment  is  right,  we  muft  give  the  words  of  it 
their  full  latitude :  they  import  an  abfolute  excluflon  from  the 
office,  and  are  we  to  intend  a  quoufqui  in  any  cafe  ?  or  are  not 
the  words  of  this  judgment  as  Ilrong  as  the  cafe  of  a  corporate 
ambtion  ?  It  feems  to  me  that  the  ele£lion  Is  done  away,  and 
that  unleCi  .there  had  been  a  new  ele^ion  fince  the  judgment^ 
the  party  is  not  intitled  to  this  mandamus*     Powjs  J.  accord\ 

Fortefri  J.  A  quo  nvarranto  is  the  King's  writ  of  right,  and 
as  againil  the  crown  want  of  fwearing  is  as  much  as  want  of 
an  tl  Aion  :  the  jury  therefore  have  found  in  effi:£t,  that  he  had 
ro  ti.  e  to  this  office,  and  then  of  courfe  he  is  to  be  excluded 
from  it  by  our  judgment.  I  never  heard  of  any  other  judgment, 
nor  can  any  thing.be  more  reafonable^  than  to  exclude  him  who 
X  X  a  appears 
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appears  to  hare  no  title.  Where  the  frandufe  claimed  is  foch 
as  may  fubfift  in  the  crown,  the  judgment  is  to  feize  it  into  the 
King's  hands,  but  where  (as  in  this  cafe ;  it  cannot  be  exercifed 
by  me  crown,  the  judgment  is  only  to  exclude  the  party.  This 
judgment  is  as  ftrong  as  a  forfeiture  or  amotion.  We  have  cx« 
prefsly  adjudged,  that  he  (hall  never  take  upon  him  this  office, 
and  therefore  it  would  be  abfurd  for  us  to  command  him  to  be 
fwom  in  confequence  of  a  right  prior  to  our  judgment.  If  a  man 
who  has  one  right,  claims  that  in  a  manner  difierent.from  his 
grant,  he  lofeseven  the  right  granted;  as  in  2  if.  7.  ii.  where 
one  had  a  grant  of  a  fair  for  one  day,  and  he  claimed  it  as  a 
grant  for  two ;  the  judgment  is  that  he  ihall  lofe  his  fair,  aod 
that  grant  could  never  be  fet  up  again. 

Reynolds  J.  I  fliould  have  had  fome  difficulty  in  giving  this 
judgment,  had  I  been  in  court  when  it  was  pronounced,  for  I 
know  of  no  certain  form  of  words  in  judgments^  but  every  jadg« 
ment  may  and  ought  to  vary  according  to  the  circumances  of 
L  628  J  iIjq  ^^f^  •  jiqJ  \i  jg  no  2iew  thing  to  meet  with  judgments  that  are 
otHj  qucti/gue^  as  I  think  this  might  have  been  (i).  But  what- 
ever my  opinion  might  be  in  that  cafe,  yet  in  the  prefent  afe  I 
muft  concur  with  my  brothers,  becaufe  I  am  bound  to  take  and 
confider  this  as  a  judgment ;  and  whether  he  fhould  hate  been 
barred  or  not  is  not  material,  fince  in  lz6t  he  is  barred,  and  will 
be  fo,  till  that  judgment  is  reverfed  by  writ  of  error*  Par  ah 
riam^  The  return  muft  be  allowed. 

On  error  in  Parliament  adjudged  that  error  does  not  lie,  and 
the  writ  quaOied  (a). 


(z}  Fide  Rex  v.  BidMe,  fofi.         [:k\IUx  v.  Dean  \ie.  eflhlWh 
952.  ««/#5s6.  S.P. 
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Sir  Robert  Raymond,  Knt.  Lord  Chief  Jujiice. 

Sir  Littleton  Powys,  Knt. 
Sir  John  Fbrtefcue  Aland  Knt. 
Sir  James  Reynolds,  Efq\  Knt. 

Sir  Philip  Yorke,  Knt.  Attorney  General. 

Sir  Clement  Wearg,  Knt.  Solicitor  General. 


\yuflices. 


Morns  verf.  Lcc 

TH  E  plaJntifF  declares,  that  the  defendant  made  a  promiflb-  Note  to  be  tc- 
ry  note  under  his  hand,  whereby  he  promifed  to  be  ac-  «o"""*>^«  ^o' 
countable  to  the  plaintiff  or  order  for  tool,  value  received,  and  tTtouteT*"^'" 
counts  upon  the  ftatute.  L  Ravm. 'x396. 

8  Mod.  36a. 

After  verdia  for  the  plaintiff  it  was  moved  in  arreft  of  judg-  ^'  ^ 
ment,  that  this  was  not  within  the  (tatute,  and  that  the  diftinftion 
had  always  held  between  negotiable  and  accountable  notes :  that 
no  note  was  qegotiablc,  that  was  not  for  the  payment  of  money 
abfolutely,  according  to  the  cafes  of  Appleby  v.  Biddle  (^),  and  m  B  L  v  P 
Smith  v.  Boheme  (^),  whereas   the  defendant  in  this  cafe  might  172.  '    *    ' 
difchargc  himfclf  by  payment  of  the  plaintiff's  debts  or  other-  (*)  iL-Raym. 
wife.  ^3-  . 

Sid p^  curiam^  There  arc  no  precife  words  requifite  to  make  a 
piomiffory  note:  it  is  enough  if  it  may  be  brought  within  the 
ii  tcntion  of  the  a£l.  This  is  for  value  received,  and  he  makes 
h  mfelf  accountable  to  the  order ;  a  fourth  or  fifth  indorfee  can 
fettle  »P  account  with  him,  therefore  we  mull  take  the  word  ac- 

X  X  3  CQuntabU 
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eouniablf  as  much  as  if  it  had  been  f^y,  and  the  plaintiff  mnft  baTe 
judgment,     ^tarf  tamen. 

Dominus  Rex  verf*  Inhabitantes  St.  Iieonard  Shoreditdi. 

Pariib  rates.       /''\^  ^  fpccUl  Order  for  a  fcavenger's  rate,  it  was  ftatcd,  that  in 

fort.  324.  s.  C.  y^  the  parifti  there  were  three  divifions,  and'this  rate  was  made 
for  one  oniy,  but  that  in  this  diviQon  there  were  n6  chiirch« 
wardens  or  overfeers  rdfiding,  though  the  pariib  at  large  had  fncfa 
officers.  At  the  feflions  this  rate  was  quafliedy  on  account  that 
there  ought  to  have  been  a  general  rate  for  the  whole  parifli : 
and  now  upon  bringing  all  orders  before  the  court  it  was  oficrcd 

»  1^  3  W,  ^  M.  in  fupport  of  the  firtt  order,  that  the  2  W  3  IT.  &r  M.^.  2.  r.  8. 

ft.  1.  c.  8.  had  the  word  place  as  well  as  parijb  j  and  thcrefitnre  a  rate  for  the 
divifion  was  good.  Sed  per  ctiriamj  Whatever  it  might  hare 
been  in  cafe  the  churchwardens  and  overfeers  had  refidod  in  this 
divirio(i,  yet  this  being  made  for  a  place  that  has  no  foch  officers, 
can  never  be  maintained.  The  feiGons  therefore  did  right  to 
quaih  the  rate,  and  the  order  of  feiEons  muft  be  confirmed. 

Vaughan  vetf,  Evans, 

Prohibition  to  a  A  ^iH  of  forcclofurc  was  brought  at  the  grand  fcffions  of 
iiiit  in  ^ale$  jtjL  MontgomeryPj'tre^  and  the  fubpasna  was  fcrvcd  in  England 
Tcfs'waf  *fc?vTd  ^P'^"  *^  defendant,  he  and  the  plaintiff  having  both  eftates 
outof  the  jurif-  within  thc  jurifdidion,  the  mortgaged  premiflcs  lying  there  alfo. 
di^ion.  Et  per  curiam^  A   prohibition  oughf  to  go.     They  can  ferve 

3  Modr^yl?**  ^^  proccfs  out  of  the  jurifdidion :  and  though  the  court  of  chan- 
3,  C.  eery  here  do  fend  fubpmrJs  to  Ireland  and  Smiland^  yet  the 

right  of  doing  fo  was  never  eftabliChed. 

(m)  12  Mod,  Forte/cue  J.  Said  pofitively  they  could  not  do  it,  and  cited  Hutt* 

^jS,  172.  $.  Ct  59.     Cumber^  468.  [a).   A  prohibition  was  granted  (i). 


(l)  Fide  Ronulandv.  Hockenhlle,  1  Ld.  Raym.  698. 

Dominus  Rex  verf,  Venabies. 

Alehpufet  rr\  HERE  was  an  order  for  fuppreffmg  an  alehoufe  5  and 

mu!h  idl^?**^'     A     ^^^^"^  **'  *   fccond  ordcr»  recitmg  that  he  had  fince  con- 
fun.  325,         ttnued  to  fell  ale>  and  therefore  committing  him  for  three  daysj 
Scff.  Ca.  267.  and  till  he  finds  fureties  not  to  fell  without  licence. 

I  Mod.  377. 

Ca.afSeu.  an4       It  was  movcd  to  quafh  thc  lad  order  for  want  of  ihewinga 
Sf'Je^s'c.     fummons  or  appearance  of  thc  defendant  j  and  Sa/i.   lit.  and 

tnc 
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the  cafe  of  'The  ^een  t.  Grten^  1 2  Am.  were  cited.     Zed  per  w  Mod. »«. 
curiam^  Wc  will  not  prcfumc  they  aftcd  unlawfully  :  a  fummons 
is  certainly  ncceflary,  and  the  juftice   is   punifhable  if  he  pro- 
ceeds without :  you  ntvcr  fccw'fiotic^  to  the  parilh  that  is  to  be 
diarged  itf  orders  of  rcfhoval.    The  order  was  confirmed  { i ). 

(1)  ^i^J?5?*  y;  Aiftin^  Pmt.  325.  '  ^x  r.  C/f^,  ante  47J.    Jiam. 

DomiBiM  Rex  t)fi/.  Inhabitantes  de  King's  Langley. 

AN  order  in*  aatvreof  a  pafs  for  a  child  of  two  years  old  as  a  ChlM  of  two 
.  vagram  was  quafhed)  it  not  bcmg  of  age  fuflBctent  to  J**"yll,^^^       ^ 
commit  zxiziJo*vi  vagrancy  wiihin  the  intention  of  the  lla- car.oi'Sett.and 

tUte.(l).     •  Rem.  p.  120. 

^    '  No.  101. 

-  -         '  .  . _-- — ^  Fort.  323. 

(i)  4  Cm.  Dig.  Juflica  (f  Peace,  (B.  77.)  639. 

Hutton  verf.  Stroubridge. 

ON  the  2d  of  >»^  (which  was  in  Trifiity  term)  the  defend-  P"^'««-  ^-^ ^7^ 
ant  brought  a  i&a^^Af  corpus  ^  and  put  in  bail:  the  plaintiff 
did  not  proceed  in  that  term,  or  in  Micbaebnas  term,  but  in  i//« 
/jrj^  term  delivered  a  declaration  j  and,  upon  my  motion,  the 
court  held  the  defendant's  attorney  was  not  bound  to  accept  it, 
though  but  a  part  of  Triniiy  term  elapfed  after  bringing  the  Aa- 
feas  corpM }  fo  as  there  were  nojt  two  whole  terms  ( i  }•  g 

(z)   Clarke  V.  Harbin,  Barnes  three  terms  to  declare  after  bail 

90.  S.  P.  agreed.    ••  Bui  fee  Cro.  put  in.'*      Tidd's   Prac.  K.   B. 

Joe,  6x0.   by  which  it  appears  185.  note* 
|ha(  ancicDtly  the  plaintiff  had 

Morfoot  verf.  Chivers  et  ux\ 

CfClRE  JUriinefxxrj  againtt  hufband  and  wife,  as  flic  was  imjclrtfadat 
^  executrix  in  her  right,  brought  by  the  plaintiff  as  executrix,  ©n  a  jucg.-nent 
upon  a  judgment  recovered  by  her  on  a  bond  to  her  teftator.  The  J^^,tu^^|*  f^** 
defendants  denmrred,  and  fliewed  for  cattfe,  that  it  was  not  al-  death  of  the 
leged  in  the  fcirt  jUri  inquiry,  that  the  tpftator  of  the  plaintiff  ^ft^^w  ne^d  not 
was  dead.     And  Martin  pro  defendente  infifted,  that  though  this  L.RaJlS"i395. 
might  perhaps  be  well  enough  upon  a  general  demurrer,  yet  s  Mod.  373. 

X  X  4  furely  %%^'  '^ 
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furely  it  was  informal,  smd  would  be  ill  iipoa  a  ipecUd  demurrcr# 

vrbich  was  this  cafe. 

Strange  contra*  In  a  common  ybW  ^rjor  by  an  executor  to 
revive  a  judgment  recovered  by  the  teilator,  it  may  perhaps  be 
necefTary  to  (heMr  him  to  be  dead,  becaufe  thai  is  the  firft  aA  or 
procefs  after  his  death ;  but  in  this  fcirefaddi^  which  comes  after 
^  fuit  by  th^  executrix,  ayid  wherein  (he  has  recovered  a  jucg- 
ment,  which  muft  be  tal^en  to  be  good>  th^rq  i^  not  the  fame  ne*- 
cciTity  :  it  may  as  well  be  cxpefitcd  to  be  repeated  in  every  pro* 
[  (Jja  J  cefs,  which  wa»  neve'*  done.  When  the  executrix  firft  comes  into 
court,,  (be  mud:  ()ievr  herfclf  to  be  compleatly  fo ;  but  when  ihc 
has  once  done  it  (us  it  muft  here  be  taken  (he  has,  elfc?  (he  could 
not  have  had  judgment  «/rxrri4rfx)  it  will  be  to  no  purpof<?  to 
repeat  the  fame  thing  over  again,  (n  every  declaration  it  is  nc«> 
ccflary  to  fay  the  defendant  is  in  cuflod^  ntar\  to.  give  this  couit 
ajurifdiftion^  but  it  is  never  taken  notice  of  in  the  fubfequent 
proceedings.  In  thf*  fivft  fuit  the  defendants  might  have  pleaded 
he  ungues  executrix^  but  not  having  done  it  at  firft,  they  have  loft 
the  opportunity  :  if  we  had  averred  in  this  Jiire  Jadas  that  the 
tcftaror  was  d^ad,  the  defendants  could  not  have  been  admitted  to 
traverftr  that  fuggeftion^  softer  a  judgment  fi^inft  them  at  the 
fuit  of  the  plaintiiFas  executrix.  In£he  cafe' of  the  firft  procefs 
after  the  d^ath  of  the  teftator,  they  might  traycrfe  that  n>at;cif 
and  therefore  it  may  be  neceffary  to  be  fhewn  5  but  in  this  cafe 
they  are  too  late  to  objecl  any  thing  of  that  nature,  and  1  fubmit 
this  as  a  good  anfwer  upon  that  diftin£lion*. 

The  court  at  firft  doubted  upon  the  point  of  its  being  (hewn 
for  caufe  of  demurrer,  but  faid  afterwards  there  was  nothing  in 
the  objeflion,  and  gave  judgment  for  the  plaintiflF. 

Oa  eper  lo  p»-  T^*^'^  ^^*  another  exception  that  the  (heriffhad  returned,  that 
lumenc  ibc  the  wifc  as  Will  as  the  hufbrind  had  converged  to  her  own  ufe; 
ji^Kment  vas    j^^^  ^^j^  ^35  ovcr-ruled  on  tht  authority  of  Bellrui  v.  Sfc//>  ante 

^\  440(1;. 

Writof  rrof  The  ju'^gmcnt  was  pronounced  about  one  of  the  clock,  and 
fur.i  ou-  before  the  plrrntifFfcnt  immediarely  and  put  an  officer  into  pofleflion  of 
fitf^^Ms!*  *  ^^'^  deteiidani'f  goods,  who  had  before  fued  out  n  writ  of  error; 
roft  867.  and  it  ftooiJ  equal  before  the  court  as  to  the  point  of  time,  whc- 

tTcmR,%79:  th-r  the  cxecgtion  \*as  firft  fcrvcd,  or  the  writ  of  error  firft  al- 
lowed*.   The  cour;  let  afide  the  execution,  faying,  that  though 
not  facing  fervcd  with  ihe  anowancc  it  was  no  contempt,  yet  in 
point  i)t  law  it  was  a  fupj^rfeieai  from  the  moment  of  pronounc- 
}9Hcn.6.5o.«.  m^^  i'.clgmcnt. 

(l)  ^maUef  v.  Ker/oof,  fft,  IPJ^. 
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Bourne  verf.  Turner. 

SERJEANT  Gmyw.  moved  on  afBdavIt,  that  the  tenant  Landlord  cann*t 
in  poffeffion  was  a  materialwitnefs  for  the   landlord,  that  ^^ta'^^'^'c^^^^^ 
therefore- the  landlord  might  be  made  a  defendant' in  the  roomof  ment  in  the 
of  the  tenant  in  pofleffion,  '  500m  o^"  t^n«nt 

in  pcflTi'ffioA 
•    *•«!•  1  ••  •^"  aftidaYit 

Strange  contra  muited  it  was  never  done,  and  it  would  not  that  he  is  a  ma* 
make  him  a  witncfs  when  done  (i }.     Et per  curiam ^  He  is  liable  J^"*{^  ynxnzU 
for  the  mefne  profits.     The  declaration  is  regularly  delivered  to  SteTrUat  Ni. 
the  tenant  in  pofleflion  :  it  was  never  done  in  tliis  courts  though  PW.  93. 
Serjeant  Cotnjns  faid  it  had  been  done  in  C.  B.  ^^^♦'  t\y 

Jiieh.  Rer.  17. 


•  „_^_    »  ***•  ^^»  l^J* 

Caf.  tmp.  Hard. 

(j)  S.  P.  Doe  V.  ^iiliomf,  Cawp.  621,  «*• 

[  633    ] 

.  Clark  verf.  Godfrey.    Is  C.  6; 

IT  was  fettled  by  the  court  on  great  confultation,  and  delivered  Fraftice  in  de- 
in  a  folt  nin  refolution  by  Eyre  Chief  Juftice,  that  an  attor-  ^^'cring  attor- 
ney'sbili  muft  b*  d.Uvorcd,  on  the  3  Jac.  u  c.  7.  before  any  p^. Reg.  36, 
a£lion  brought ;  tii.it  i:>  the  client  may  have  an  opportunity  of  C0.G.  *7* 
looking  into  it,  before  he  is  run  to  any  farther  expence.  2  Geo. 
H.  f,  23.  §  22, 


Shank  qui  tam  verf.  Payne. 
In  Middlefexy  coram  Raymond,  Chief  Jujiice. 

IN  a  qui  tarn  on  the  ftatute  of  ufury,  the  Chief  Juftice  refufed'  Party  to  ufu- 
to  let  the  party  to  the  co!iVra<^  be  a  witncfs  to  prove  the  re-  "<»*»*  contraft 
^     r    1:  1  r    ^-11     r  ,  i  Cannot  be  calle4 

payment  of  the  money,  becnufe  fill  that  was  proved  he  was  no  j^  prove  pay- 

witnefs  at  all  1  i ).     Strange  pro  defeTtdente.  mcnt. 

^                    *    r       y  -R^xUt  T. 

1 , , . Raym.  191. 

Caf,  temp, 

(1)  Akrahams  qui  tarn  v.  B  «»,     the  note  to  Rtx  Vf    KuneZj  fo/i.  Hard,  165.  n  to 

4  Burr.  2251.    Bull,   L.   N.  P.     1043.  »<*«^- 
^(i.S,  C.  and  kt  the  cafes  cited  in 
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Domtnus  Rex  veff.  Azire^    Ibidem. 

wife  witoefs  /*\^  indi£lfnent  agaiaft  the  hufband  for  an  ^flauh  upontlie 
againft  hnf.  yj  ^vifc,  the  Chicf  Jufticc  allowed  her  to  be  a  good  witnefa 
^^*  for  the    Kiag»   and  cited  Lord  Audlef%  caiC)    StaU  Trials^ 

vol.  I  (i). 

(i)  FiJe  slCo  B.  L.  N.  P:  zSj. 


Dbmlnus  Rex  verf.  Fletcher*    Ibidem. 

Where  one  de-    T^  ^  ^  ^^'^  indiftcd  for  an  aflault,  one  fubmitted  and  was 
ftadaAt  19  fined,     X     fined  I  /.  and  paid  it :  the  other  pleaded  Not  guilty,  and 
fe  **•  ^^^     ^?^^  ^c  trial  the  Chief  Jufticc  allowed  htm  to  call  the  other  dc- 
r  the  other.  .  f^^j^jj^^  ^^  matter  bcbg  now  at  an  end  as  to  him  ( i  )• 


(i)  ridt  PopUt  v.James^  Stii.  L.  iT.  P.  ed.  17^.  286.     GUi. 
haw  ofE'vid^  3^.  td.  135. 


Anonymous.    In  C.  B. 

Where  no  more.  'TH  R  E  S  P  A  S  S  quar^elaufum  frept  et  quenddm  tattntm  per^ 
cofts  than  di-        J^    fotidt  igtiatafugavit^  per  quod  the  plaintiff's  goofberry  buOies 
Slb?£q.  Rep   ^^'^   thrown  down,  necnon  quinque  periUas^  Anglice  poles,  in 
S9t.  S.  C.       *  eodem  claufo  ereBas^  afftxatas  et  exiftentesfrept^  laceravii  et/poliavit ; 
verdi£t  for  the  plaintiff,  and  a  fhillingdamages.    And  on  motion 
for  full  cofts  the  court  held,  that  the  wor<k  in  this  declaration 
[  ^34  1    ^^^  ^^^  import  an  a£lual  afportation,  which  muft  be  an  entire 
carrying  away  *,  and  that  the  tearing  and  pulling  up   the  poles 
was  not  fuch  an   afportation  :  that  this  was  a  cafe  in  which  a 
certificate  might  have  been  made,  becaufe  the  freehold  might 
have  been  in  queftton.     In  debating  this  cafe,  2  Vent*  48^  was 
cited,  which  was  trefpafs^//ar/r/0j^/i»yr/^i/,  and  potting  ftakes 
upon  his  ground,  where  it  was  heid,  that  the   plaintiff  (hould 
not  have  full  cofts,  but  if  any  thing  had  been  uken  away,  of 
how  little  value  foever,  it  had  been  otherwife.    The  court  did 
notfeem  fatisfied  with  the  cafe  in  2  Vent.  215.  which  wastrel 
pafs  quare  chufum  fregit^  and  digging  up  and  carrying  away  hit 
trees  ;  wherein  it  appeared  upon  the  evidence,  that  the  defend- 
ant had  digged  up  feversA  roots  of  the  plaintiff's  trees,  and  re« 
moved  tliem  to  a  place  upon  the  fame  ground  about  two  prdi 

diftancc 


Trinity    Term  n  Geo*  ^  <^4 

'  tHftance  off*}  and  upon  a  queftion  whether  this  was  (uch  a  car- 
rying away  as  dut  the  plaintiff  (hould  have  full  cofts,  or  only 
colls  according  to  the  ftatutc,  PoUexfen  and  Rokeby  were  of  opi- 
nion, that  the  plaintiiF  was  to  have  full  cofts,  becaufe  the  roots 
were  carried  from  the  place  where  they  were  digged,  though  not 
removed  oS  from  the  ground  ;  but  V'entris  thought  that  it  was 
not  fuch  a  taking  as  amounted  to  an  afportation ;  and  to  fupport 
this  opinion  they  relied  on  the  cafe  of  Franklin  v.  JoUandy  HUm 
8  ^.  3«  in  B.  R»  which  was  trefpafs  for  breaking  and  entering 
the  plaintiiF 's  clofe,  and  eating  his  herbs,  and  for  pulling  up  and 
throwing  down  three  perches  of  hedge  lately  ereded ;  and  on  a 
verdifi  for  the  plaintiff  and  5  s.  damages^  he  moved  for  cofts 
notwithftanding  the  22  ist  23  Car.  !•  becaufe  there  was  an  af<- 
portation  laid  in  the  declaration,  v/z.  pulling  up  and  throwing 
down  the  hedge,  wha^  could  not  be  done  without  fome  afporta- 
tion* Bat  per  Holt  ii  Curiam,  By  afportation  is  meant  a  carry- 
ing quite  away,  and  not  fuch  an  afportation  as  this  j  fo  the  mo« 
tion  was  denied  (i). 


(i)  Ckig  V.  Jd0ijMiux»  S.  P.  by  all  the  judges,  Dwg.  779. 

Reynolds  vfff.  Clarke. 
Trin.  8  Geo.  rot.  474. 

TRESPASS  for  entermg  the  plaintiff's  yard,  and  fixing  if  <»e  fa»  a 
a  fpout  there,  per  quod  the  water  came  into  the  yard  and  i"  to^th«*yw^of 
rotted  the  walls  of  the  plaintiff's  houfe.     The  defendant  jufti-  anochcr,  and  be 
fies,  that  before  the  trefpafs  John  Fountain  was  feifed  in  fee  of  *«« »  fp««5- 
the  plaintiff's  houfe  and  yard,  and  two  other  houfes  adjoining,  cha^e^wtter 
and  demifed  the  plaintiff's  houfe  and  yard  to  one  Tyler,  except  u?oo  pliintiff** 
the  free  ufe  of  the  yard  and  privy  for  the  tenants  of  the  other  two  Jj^J»  Jt  1  e**^b 
houfes  jointly  with  the  tenant  of  the  plaintiff's  houfe  ;  then  he  ^Vc.°^'  ***   ^ 
(hews  how  the  houfe  of  the  defendant,  which  wasrone  of  the  two  8  Mod.  171. 
houfes,  came  to  him  (r),  and  that  he  entered  the  yard  and  fixed  ^^caftM^* 
the  fpout  for  his  neceffary  ufe,  to  carry  off  the  rain,  prout  W  iene-  Hoit  c.  j.  %%. 
licuit.    The  plaintiff  demurs.     And  s.  p.  »i.  «.  m 

~  .  -      .  ■      ■      ■       .  ..._-_  ■       ,    ■  - 

(1)  The  jaiVtfication  proceeds,  cam'?  down   from   the   faid  one 

that  at  the  time  of  making  the  mrffua^e  (i.  e.   the  defendant's) 

conveyance  from  Pawnain  to  the  into   the  yard,   Cj^c.      Fide  Ld. 

plaintiff  and   Tyler ^    and   before  Raym.  1399* 


«ad  always  afier^  the  rainwater 


Rcevt 
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Rerue  pro  dffendente  infirted,  tlut  this  exception  amounted  to  a 
Jicenceof  the  party>  and  that  a  diftindrion  has  always  been  taken 
between  a  licence  in  law,  as  to  go  into  a  tavern,  and  the  licence 
cf  the  party,  and  thit  this  being  of  the  latter  fort,  an  aSion  of 
trefpafs  will  not'He  ;~but  if  the  fpcut  be  a  prejudice,  the  plaintifF 
muft  right  himfelfby  an  aftion  upon  the  cafe.  1 1  Co.  ^hefx 
^Carpenters  cafe.  This  is  an  aclion  of  trefpafs  brought  for  a  nui- 
lance  upon  cur  o'»vn  poflcfTion. 

.     Jit  per  Chief  Jufticc,  Though  he  had  a  right  to  enter  into  the 
-yard,  yet  it  is  confidcrable,  whether  if  he  abufes  that  right  to  the 
detriment  of  anbther,  he  is  not  in  the  failie  cafe  with  every  other 
rrefpaflbr.     Et  *pcr   Forte/sue    Juftice,    Trefpafs  is  a    pofleffory 
pi^icn,  and  how  does  this  invade  the  plaintiff's  poffeffion  ?  The 
difference  between  trefpafs  and  cafe  is,  th^  in  trefpafs  the  plain- 
tiff complains  of  art  immediate  wrong,  anfl  in  cafe,  of  a  wrong 
that  is  the  confcqucnce  of  another  a£h     Et  per  Raym»nd  Juftice, 
That  diilinftion  is  perfcAly  right.     I  remember  a  cafe  in  B.  R. 
Ld.  Rayrn.  272.  Court^iey  w  CoHctf^  which  was  for  the  defendant's  diverting  his 
c*rth!  2-1,       <^»^'ii*^'iter-cour1e  in  his  own  land,  per  quod  the  plaintifF 's  land 
S.  C.  Wits  overflowed  ;  after  a  vcrditl  pro  qt4er\  it  Mras  often  debated, 

whetlier  this  was  an  Jiftion  of  trefpafs,  or  upon  the  cafe,  and 
at  lad  judgment  was  for  the  plaintiff,  who  had  brought  trefpaf$ 
only. 

The  court  faid  it  was  a  nice  cafe,  and  tlirreforc  they  gave  not 
their  opinion,  but  ordered  an  ulter'uts  concilium. 

After  a  fecond  argument  to  the  efi*e£l  of  the  former,  the  court 
delivered  their  opinions  this  term.  Chief  Juftice :  "We  mufl 
keep  up  the  boundaries  of  actions,  otherwife  wc  (hall  introduce 
the  utmoil  confufion  :  if  the  adl  in  the  firft  ^nftance  be  unlawful, 
trefpafs  will  lie  ',  but  if  the  a£l  is  prima  facie  lawful  (as  it  was  in 
this  cafe)  and  the  prejudice  to  another  is  not  immediate,  but  con- 
fequcntial,  it  mufl  be  an  a£lion  upon  the  cafe  (2);  and  this  is 
the  di(lin£lion.  The  cafe  I  mentioned  the  laft  time  of  Courtney 
V.  CoUeti  was  a  plain  trefpafs,  and  tl)e  account  I  then  gave  of  it 


(2)  This  diftindlion  by  which  Black/lone    J.  in    Sc^li    v.   SIk^^ 

the  lawfulnefs  or  unlawfulnefsof  herd,  z  B^e^k,  894.  3  IfH/.  499. 

the  original  a6l  is  made   tjie  cri-  and   by   De  Gny^   C.    J.  S.   C. 

tcrion   between  an  action  of  //>/*-  t  Black,  899.  3  Wilf.    41  j.  and 

fnfs  and  of  f^  is  not  to  be  found  inOanccs  arc  there  put  where  tref" 

in  f^d.    Rttfmortd's  owrt  report  of  fn/s  wi»l  lie  for  the  confequencei 

this  cafe,  it   is  argumentative]/  of  an  ad  lawful  in  its  com Doepce- 

denied  by  Forttfcue^  J.  in  the  in-  mem  and  eaft  for  thofe  where  the 

^rces    put  by   him  po!l,    636.  original  zSX  was  unlawfuh 

and   exprefsly    controverted    by  fronj 
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from  my  memory  was  miftakcn  :  it  was  Hil.  9  W*  3.  in  B.  R. 
trcfpafs  for  taking  fiflics,  necnon  pro   eo  quod  he  broke  down  the 
bank  of  the  river,  per  quod  xht  water  iflUed  and  other  fifties  went 
away :  after  vcrdift  for  the  plaintiff,  it  was  moved  in  arreft  of 
judgment,  that  the  latter  part  was  cafe,  and  not  joinable  with 
trefpafs  \  but  the  court  held  that  was  a  tvefpafs,  and  what  came     r-  ^  ^  ^ 
under  the^«^  quod  was  only  matter  of  aggravation.     There  was     L     3"  J 
another  cafe  in  B.  R.  Hi/.  8  yfnu,  Lnfrridgev.  Hq/klns{a).  That  ('«)  "  Mod. 
was  cafe  for  digging  trenches,  whereby  the  water  was  drawn  ^^JJ*  i-,  2  u 
away  from  the  plaintiff's  river  j  it  was  moved  in  arreft  of  judg-  Raym.  1402. 
ment,  that  this  was  trefpafs  j  but  the  court  faid,  that  it  not  be    !«  which  Lft  it 
ing  laid  to  be  a  digging  upon  the  plaintiff's  ground,  the  aflbn  ^p/*wa8^f^opi- 
upon  the  cafe  was  moft  proper  :  and  I   take  that  and  this  to  be  nion  ckat  crei*. 
the  fame  cafe,  the  defendant  having  a  right  to  enter  the  prd,  g^  *°'*^'*  "*' 
and  do  the  firft   a£i:,  which  is  here  complained  of,  I  think  this 
fiiould  have  been  an  adion  upon  tlie  cafe,  and  that  trefpafs  will 
not  lie* 

Powys  actord.     Et  per  Fortefcue  Juftice,  Trefpafs  will  not  lie  WHere  the  z€t 
for  procuring  another  to  beat  me ;  if  a  man  throws  a  locr  into  "  *™™«^^»"«3^ 
the  highway,  and  m  that  att  it  hits  me  j  1  may  maintain  iref-  paC»  will  lie, 
pafs,  becaufe  it  is  an  immediate  wrong;  but  if  as  it  lies  there  I  ^^'^'"f  "^«  <"^T 
tumble  over  it,  and  receive  an  injury,  I  muft  bring  an  a'aion  fccJueiS^cTmJft 
upon  the  cafe;  becaufe  it  is  only  prejudicial  in  coiifcquence,  for  be  cafe  (3). 
which  originally  I  could  have  no  adHon  at  all,     Et  per  Rrytwlds 
Juftice,  The  diftin£lion  is  certainly  right ;  this  is  only  injurious 
in  its  confequence,  for  it  is  not  pretended  that  the  bare  fixing  a 
fpout  was  a  caufe  of  afiion,  without  tlie   falling  of  any  water ; 
the  right  qf  afkion  did  not  accrue  till  the  water  aftuaily  dcfcend- 
ed,  and  therefore  this  fhould  have  been  an  a£lion  upon   the 
cafe     Per  curiam^  Judgment  for  the  defendant. 


(3)  This  diftiQ£):ion   is  either  Scott   v.   Shepherd,  3  fVilf.  409, 

relied  upon  or  admitted  in  Shap-  412.    2  Blmk.  892.,  S.  C.   3/or- 

eott  v.  Mugford^  I  Ld,  Raym-  l^J.  gan  v.  lluyhcs^   2    Ttrm  Rep.  2 2 J. 

Haward  V.  Banies,  2  J?//rr.  1 1 1 4.  Bull.  L.  K\  P,    z6,  79,  and  the 

Hff.vier  v.  Birbeck,   2  Burr.  1 5 56.  calcs  there  cited. 
Gates  v.    Bayley^    2    Hllf,    313. 
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II  Georgii  Regis.     In  B.  R, 


Sir  Robert  Raymond,  Knt.  Lord  Chief  Jujlia. 

Sir  Littleton  Puwys,  Knt.  ^ 

Sir  John  Fonefcue  Aland,  Knt.      \yujlica. 

James  Reynolds  Efq.  J 

Sir  Philip  Yorke,  Knt.  Attorney  G^uraL 

Sir  Clement  Wearg,  Knt.  Solicitor  GencraL 


Wyat  verf.  Effington. 

IWiit  h9m  0  ^T^  R  £  S  P  A  S  S  for  entering  the  plaintiiF's  houfcy  and  tak« 
ctf«/bistooge«  \^  ing  Sverja  bona  et  cat  alia  i^us  Sara  adtunc  et  iUdcm  in" 
TLViA^m^w^  ^'^'^*  after  vci did  for  the  plaintiff,  it  was  mpvcd  inartcftof 
tort.  377*  S.cl  judgment,  that  this  was  too  general.  5  Co.  39.  And  wirhouc 
much  debate  the  court  were  all  of  opinion,  tWt  this  was  not 
maintainable,  and  fo  the  judgment  was  arrefted(i). 


(i)  BiriU  V.  Pickerings  4  Burr.  s^SS*  S.  P.  tod  fee  Mdriin  v.  Hen» 
ifUkfanp  a  Ld.  Raym.  1007. 

Dominus  Rex  vetf.  Sir  William  Lowtfaer. 

Ko  Infimnatiaa  'T^  H  E  conrt  refttf^d  to  grant  an   information  in  nature  of  a 
^\,^^25<^»n«*        X     9^  ^uarranto  againft  Sir  Williafn  Lowther  for  ercding  a 
l[^yin.  1400.  warren,  it  being  only  of  a  private  nature.    And  Feriefcue  Juftictf 
1  SclT.  Ca.  3i9.  faid,  he  knew  it  formerly  attempted  and  denied  (i). 
fl«  193. 9*  C» 


(1)  S.  P.  in  IUk  v.  Cmmt  And.  15.  Uktfiufi  cafe,  Atud.  tiu 
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Smith  vtrf.  Keyr. 

IN  a  quantum  meruit  the  defendant  pleaded  a  tender  on  the  Plaindff^«ea 
4th  of  May,  ante  diem  exSiiifiohu  hitU  :  the  plaintifF  replied,  mamlum  ac-*^ 
non  obtulit  ante  Jiem^  ffc.  and  to  ouft  the  defendannt  of  the  be-  cording  to  the 
nefit  of  the  plea,  made  up  the  book  with  a  general  memorandum,  ^^^**^^* 
that  would  refer  to  the  firft  da]r  of  the  term,  which  was  before  ^t^r  wouti '' 
the  4th  of  May.     I  moved  on  an  affidavit  that  the  tender  was  ouftiJefcudint 
upon  the  4th,  and  no  writ  taktn  out  till  the  6th  of  May,  that  f^^^f^^'^^ 
die  plaintiff  might  be  obliged  to  make  his  memorandum  fpecial, 
according  to  the  truth  of  the  fafi :  and  after  a  rule  to  (hew 
caufe,  the  fame  was  ordered  accordingly  (i). 

I  I   I    II   I  II  ■         ■  ]     ■  IIP      PI    ■   II  M  ,  —    ■»  I  I  I  .  ■  ■  ■ 

ft)  Smiib  V.   RaydoH,  cited  I  Hardw.  141.    So  alfo  to  let  ia 

f^i/*  39-    ^dtre  if  not  S«  C.  the  defendant  to  a  plea  of  out- 

TUmfifiti  V.  MarJhalU  I  Wilf.  304 .  lawry.     Willct  v.  Earl  rf  Halifax^ 

SMlmje   V.  Jilen,    Qaf.    Temp.  2  Wilf.  256. 

PocUington  verf.  Peck. 

ERROR  was  brought  of  a  judgment  In  C  B.  m  an  a£lion  wiiere  a  fnrt 
there  by  a  fnm  ibk :  ta  the  fare  facias  quare  execuiio  mn.  ^^[,!l/^T\ 
the  plamtiu  m  error  pleaded  m  abatement,  that  the  defendant  m  AjII  benocofts. 
error  was  married  fince  the  judgment,  and  before  the  ifluing  of  j^*^i^ there 
tht/cire  facias.    Upon  this  Reeve  moved  on  behalf  of  the  de-  ^dp^rV^H 
fendant  in  error,  to  quafli  their  own  fcire  facias  \  and  Strange  io^uaihiu*ovA 
contra  infifted  upon  cods*     Sed  fer  curiam.  It  is  the  £ime  in  a  ^"^ 
^ire  facias  as  in  an  aAion,  where  you  plead  in  abatement  and  the 
plaintiff's  writ  is  abated,  he  pays  no  cods.     Had  there  been  no 
plea  in  abatement,  and  the  party  had  moved  to  quafh  his  own 
writ,  we  (houldhave  made  him  pay  cofts  (i).    The  writ  was 
quaflied  without  cofts. 


(0  ^^r^  if  before  plea  plead-    S.  C,  Poole  v.  BrtMifield,  Barnes 
ed,    Huer    V.    fFhitebread,    Caf    43 J.      Caf.    Pra/l.    C.  P.   lop. 
,Prua.  C.  F.  74^    Praa.  Reg.  78.    Pra^.  Re^.  37S.  S.  C. 

_  •  .     .  * 

Petfaer  et  al',  verA  SheltOBb 

.        .  ^  lAn^d4^ 

TH  E  defendant  pleaded  a  tender  with  a  frofert  in  curia  of  On  itt^tr 
the  money ;  and  oq  a  certific^aite  that  ik)  money  was  paid  ^n|.y*In^!}t'be 
in.  Strange  moved  to  fet  afide  the  plea.     Et  per  curiam,  It  is  no  paid  intocourr^ 
plea,  and  the  plaintiff  might  ^gn  judgment,  or  the  plaintiff 
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N*  B.  I  did  not  venture  to  advife  my  client  to  do  thU,  becatifd 
in  anotlier  cafe  this  term,  where  a  plea  in  abatement  was 
put  in  vrxiYiOMt  affidavit^  and  die  plaintiff  figned  judgment  i' 
the  court  fet  it  afide  ( i). 


(i)   ^uaertii  'OiJie*l    Cr§p^n  PraSi.  i^z. 

[  639  ]  Flower  verf.  Comit*  Bolingbrokc. 

The  court  will       A  BOtJT  twenty  years  fince  the  phintlff  obtained  judgment 

■otgivclwcto  £^  againft  the  then  Earl  of  Boiingbroke^  but  by  the  carelcfs- 

aaenc  of  twenty  "^'^  ^^  ^^^  attorney  it  was  never  entered  up,  though  he  had 

jean  ftanding     charged  the  plaintiff  for  doing  it,  and  had  been  paid  his  bill.  The 

muHc  fro  turn,      attorney  being  dead,  whereby  the   plaintiff  had  loft  his  remedy 

See  Barms  37.    againft  him,  and  there  being  a  decree  in  Chancery  for  the  py- 

s.co2ded.         ment  of  thefe  debts  in  a  courfe  of  adminiftration  ;  the  plaintiff 

to  have  a  preference  before  other  creditors,  moved  the  court  for 

leave  to  enter  up  the  judgment  nunc  pro  tunc.     But  upon  confi- 

deration  the  court  refufed  to  do  it,  (though  by  not  being  doc« 

quetted  it  could  not  affed  purchafcrs  (i,)  it  being  atfuch  a  dif* 

tance  of  time,  that  the  prefumption  was,  that   the  debt  w» 

fatisfied  (a). 


{lyVide  fFait  V.  GartJ^^  ^Barnes         \7)  Seaik  v.  Lfd  Btrrig^tK 
261*  pofi.  8x6. 

Sherman  ver/i  Alvarez. 

Affidavit  to  pica  A  CTION  by  original  In  B.  R.     The   defendant  on  ^ff 

inaWtemenc  ./jL  pleaded  in  abatement,  that  the  writ  was  never  returned: 

that  the  writ  and  it  was  moved  by  JPazaicrUy,  to  (*et  the  plea  afidc,  becaufc 

uit^ied'^ne^  tlicre  was  not  an  affidavit  to  verify  it ;  for  the  intent  of  the  z&  (a) 

ceHary.  was,  that  the  plaintiff  AiouM  not  be  delayed  by  being  obliged  to 

Ld.  Rayin.  ^^  £g^  unlcfs  when  the  plea  came  in  there  was  fome  aufe 

W  4  Am.  c.  ^o  believe  the  truth  of  it. 


a6./iu 


Lee  centra^  obferved  that  the  zQt  did  not  confine  the  affirm* 
ance  of  the  plea  to  the  oath  of  the  patty,  but  to  any  other  fiMU 
cau/e\  and  what  can  be  more  probable  that  this  writ  wasnerer 
returned,  than  when  the  plaintiff  in  giving  ejer  of  it  has  not  fet  it 
out.  Bed  per  curiam^  When  you  demand  ojer^  it  isonly  (jwrf 
the  writ :  whether  it  be  returned  or  not  is  a  matter  of  hflj 
wherein  the  plea  not  being  verified  by  affidendt^  it  muft  be  fct 
afide. 


Michaelmas  Term  id  GeO;  ^39 


Hie  Company  of  Mercers  and  Ironmongers  of  Cheftet  agmnfi 

Bowkcr. 

ERROR  of  a  judgment  in  the  grand  feflTions  of  CleRerj  Aaiontri«l  bt. 
whereby  a  judgment  given  in  the  mayor's  court  of  CheJIer  whl^iJ"^!!^ 
vraa  reverfed  fot  an  error  in  fa£t :  the  error  affigned  and  found  on  ty,  judgment 
record  was,  that  the  aftion  was  properly  commenced  and  tried  J|e|ng  given  by  • 
before  a  mayor  who  was  no  party  j  but  that  after  the  verdjfl,  and  J^  rtfcrred*^* 
before  the  judgment,  one  of  the  company  of  mercers  wais  chofen  tlutxcouoc 
mayor,  and  gave  judgment  for  the  plaintiffs  (i)«     The  court  of  - 

gtand  feffions  reverfed  the  judgment,  and  upon  error  in  B.  R.      t  "4^  J 
it  was  argued  by  Reeve^  that  the  verdidl  being  before  a  right 
perfon,  the  judgment  thereupon  which  was  but  matter  of  form, 
might  be  well  enough.     2  //•  4.  4.  Bro.  Err.  3  a.     Parol  rr- 
fnand.  2.     Cro.  Eliz.  310* 

Faxakerlij  contra.  The  defendant  had  no  opportunity  in  the 
court  below  to  be  relieved,  it  being  after  the  verdift.  Pear/on 
V.  Parkins^  HiL  3  G«.  The  judgment  is  the  only  material 
part ;  for  as  to  the  verdiA,  that  is  given  by  the  jury,  and  there 
being  a  judgment  for  damages  to  the  plaintiffs,  this  man  was  in- 
terefledj  and  therefore  could  not  be  a  judge* 

Et  per  curiam^  This  was  very  properly  adigned  as  error  in 
fa£l,  and  that  was  the  firft  opportunity  the  defendant  had  to  take 
advantage  of  this  matter  :  he  had  no  day  in  court,  either  to  ad- 
mit or  deny  the  jurifdidtion  :  he  could  only  move  in  arreft  of 
judgment,  had  it  been  a  fa£t  appearing  upon  the  record,  as  it 
was  not.  My  Lord  Hobari  carries  it  fo  far  as  to  fay,  that  an  aA 
of  Parliament  to  make  a  man  judge  in  his  own  caufe  would  be 
void:  if  the  defendant  could  have  been  admitted  to  fuggcft  this 
matter  below,  mufl  it  not  have  been  tried,  and  been  tried  before 
this  man  ?  The  judgment  of  the  reverfal  in  the  grand  fellions 
muft  be  aflirmcd. 


(x)    Ftde    City    of   London  v.     234,  236.     Hcjkctby.  BraJJick^ 
WccJy  \iMod.66g,   I  Salk.  6g7.     2  ^«rr.  1858. 
S.  C.     BoawU  V.  FenacI,    l  fTii/l 

Parker  ver/l  Thoroton. 

A  Juror  on  the  principal  pannel  was  challenged,  and  after-  ons  chaiJengca 
wards  fworn  on  the  tales  by  a  wrong  name,  and  though  iwornasauies- 
no  fault  was  found  with  the  vcrdift,  yet  the  court  graixted  a  new  ^J)"*^^"^ ,. ,0, 
trial.  *     ' 

Vot.  I.  T  V 


€4^ 
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JUtBismui  to 
jreftore  mud  be 
dircAad  only  to 
the  body  chat 
•hW  power  to  a* 
more  (i). 
But  where  the 
power  is  in  the 
mayor,  alder- 
men, et  si*  d* 
c^mmuni  nncitn 
if  the  writ  be 
iire^ed  to  the 
mayor,  alder- 
Oenand  com- 
mon council  it 
it  well  enough. 


Pecs  verf.  Major*,  &c.  Leedi. 

UPON  the  return  of  a  mandamm  it  appeared,  that  the 
power  of  amotion  is  in  the  mayor,  aldermen  it  ^T  de  com» 
muni  cwcilio :  and  it  was  moved  by  Serjeant  Pengeliy  in  arreft  of 
judgment,  that  the  writ  was  dire£led  to  the  mayor,  aldermen 
and  common  council,  which  infers  that  the  mayor  and  aldermen 
are  no  part  of  the  common  council,  for  want  of  the  word  a/*, 
which  is  in   the  power  of  amotion.     Et  per  curiam^  The  writ 
(hould  be  directed  to  the  body  who  are  to  do  the  zQi :  here  is  no 
body  in  this  direction  but  who  mud  join  in  the  zSt ;  this  is  oidj 
repeating  the  feveral  conftituent  parts  of  the  corporation,  and  the 
mentioning  the  intire  common  council,  after  the  mayor  and  al- 
dermen, is  but  a  repetition  quoad  the  mayor  and  aldermen.     The 
writ  is  well  enough^  and   there  muft  be  a  peremptory  ns^n- 
damus» 


( I )  Retina  v.  Major  of  Here- 
ford, 2  Salk.  701.  S.  r.  fer  3 
Jufticc?.  Holt  C.  J.  contra,  and 
nfUe  Rt'x  V.  f4ayor  l^c.  Nor^c*^ 
ante  55.  5  Ctm,  D/jr,  Mandamus 
(C.  I  )  p,  30.  But  if  it  be  di- 
refled  to  the  corpcratlon  by  the  name 


of  Incorporation  though  part  only 
have  che  power  of  rrmoval  ir  ij 
good.  Per  PoTvrll  J.  Rrgina  V. 
Mayor  t*fc.  of  Gloua/iirt  Hok** 
Rep,  451.  5  Com,  Dig^  utjafrm 
/•  31.  cites  1  RfiL  409. 
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The  Cafe  of  the  Bail  of  Boife  and  Sellers. 


•ivili'uit.  was  moved  on  behalf  the  bail  in  the  civil  actions,  that  they 

might  be  at  liberty  to  furrender  according  to  25  -£•  9.  c.  19, 
To  which  it  was  anfwered  by  the  Attorney  General,  that  the 
King  had  a  prerogative  to  hold  his  debtor  in  what  lawful  gaol  he 
pleafed,  {Salk.  tit.  Habeas  Corpus).  However  the  court  would 
never  turn  them  over,  till  they  were  fatisfied  as  to  the  reality  of 
the  debts,  and  its  being  an  application  by  the  bail :  whereupon 
a  reference  was  made  to  the  mafter,  and  it  appearing  the  next 
day  on  his  report,  that  the  civil  a£lions  were  for  juft  debts,  and 
aftually  brought  before  any  of  the  crown's  informations,  they 
were  turned  over  to  the  marlhal  upon  the  furrender  of  the 
bail(i). 


(i)  French'^  cafe,  5att.  353.     Cbiny%  cafe,  1  HUf  248.  ace.    nde 
alfo  Bonds.  If aac,  4  Burr.  339. 
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Hattoii  vf /.  Ifemonger. 
Intr,  Trim  11  Geo.  rot.  3^4* 

IN  an  aftlon  upon  fcveral  promifes  the  defendant  pleaded  a  ^^ncSw***^ 
foreign  attachmentj    and  lays  the  cuftom  to  bei  that  the  pleaded, 
plaintiff'  (hall  fwear  his  debt  \  but  in  fetting  out  the  cafe  upon  Vide  7  Vm. 
the  attachment  pleaded,  he  did  not  fhcw  any  oath.     And  upon  f\''  *3**  ^^* 
a  general  demurfer  the  court  held  it  a  fatsd  exception,  the  de« 
feiidant  not  having  purfued  his  own  cuilom.     Lat»  208.     Cro* 
£/.  713.     Trin.  7  Gfo.  F/nv/ler  v.  Hachjba'w^  the  fame  cafe. 
Judicium  pro  quer*» 

Coopet  verf.  Spencer« 

AFTER  vcrdiG  for  the  plaintlfF  S/ra«^^  moved  in  atreft  of  -Wtux^zfimUJ^fu^^^ 
judgment,  that  it  was  an  afiion  of  affault  and  battery,  to  ^J^JJ^Iwe***'*^' 
which  the  defendant  had  pleaded  fin  ajjault^  and  the  plaintiff*  %  Mod.  37*64 
had  replied  de  injuria  fua  propria^  concluding  to  the  country ;  S.  C 
and  without  any  Jimiliter  on  the  part  of  the  defendant  had  car- 
ried the  caufe  down  to  trial. 

Serjeant  Girdter  i  contra  would  hare  rtiaxntaincd  it,  becaufe 
it  was  an  iffiie  joined  upon  tlic  vi  et  armii.  To  which  it  was 
anfwered,  that  that  had  been  held  to  be  immaterial,  Stratford  v.  Ante  ^u 
Neaie,  And  the  court  inclining  to  arreft  the  judgment,  the 
Serjeant  at  another  day  moved  for  leave  to  amend,  and  cit^'d  [  6^:t  J 
many  cafes  to  prove  that  a  ftmiliter  was  but  formi  and 
amendments  on  misjoining  of  iflues  were  infinite.  Cro*  Jac* 
502*  67.  Fitzh.  Amendment  32.  8  Co.  161  •  3.  Dy.  i6o* 
I  Ro/L  Abr.  200.     Cro.  El*  435,  752.     2  Roll.  Rep.  59. 

Strange  contra^  admitted  a  misjoinder  of  the  iffiie  would  bc 
helped,  the  32  //.  8.  c.  30.  exprcfsly  mentioning  it  5  but  the 
obje£lion  here  wa^  not  mittcr  of  form,  for  the  defendant  M'as 
not  obliged  to  join  ifiue,  he  might  demur  \  and  in  many  cafea 
the  replication  of  de  injuria  propria  was  demurrable  to :  that  it 
not  being  pretended  the  iff  ue  book  was  right,  there  was  nothing 
to  amend  it  by. 

*  The  court  were  all  of  opinion  that  it  was  a  fatal  obje£lion| 
and  not  amendable ;  fo  the  judgment  was  arrefted  ( i  ]• 


(l)  Fide  Sayery.  Pococt^  C<nop.     between  that  cafe  and  the  pr«« 
407.   and   the  didlnftion   uken     fent  by  Afi.m  J. 

Y  y  a 
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Dominns  Rex  verf*  Minify  et  af* 

s 

On  modon  to  fTp  H  E  defendants  were  returned  refcuers  on  m^ne  procefs, 
rtc"defMda^*'  X  and  upon  motion  to  fubmit  to  a  fine  the  court  faid,  they 
being  returned  muft  take  the  return  to  be  true :  but  they  permitted  the  defeoiU 
refcuers,  affida-  ants  in  mitigation  of  the  fine  to  (hew  that  in  faft  there  was  no 
die*faa of ^"^*  •tf^W  arreft,  it  being  in  the  night;  and  the  cxsurt  only  fined 
arreft.  them  I  /.  a-piece.     They  faid  that  anciently  there  was  a  fettled 

•  Legal  D.  to  ad.  fj^c  for  refcuers,  bat  of  late  the  courts  had  fined  according  to 
their  difcretion,  upon  confidering  the  circumftanccs  of  the  ca£e« 


Hale  verf.  Cove* 

utr<v/t/  Where  the  j«rjr  T^  H  E  jury  having  fat  up  all  night,  agreed  in  the  morning 
ci^rt'fc'afi?*  ^  *^  P"^  ^^^  papers  into  a  hat,  marked  P.  and  D.  and  fo 
the  Terdia  draw  lots ;  P.  came  out,  and  they  found  for  the  plaintifF,  whicli 
though  it  wai     happened  to  be  according  to  the  evidence  and  the  opinion  of  the 

XZ^l''      Judge. 

But  coAs  to 

aUdc  the  event.  Upon  motion  for  a  new  trial,  it  was  agreed  that  the  Tcrdi^l 
muft  be  fet  afide  (i);  but  the  queftion  was.  Whether  the  de- 
fendant fhould  pay  coils ;  the  court  inclined  to  give  the  pkintiff 
cods,  comparing  it  to  the  cafe  of  a  verdi£l  againft  evidence  (2): 
but  at  lafl:  it  was  agreed  that  the  cods  (hould  wait  the  erent  of 
the  new  trial. 


( I )  ^/;r V.  Lord  Fiixntater^  2  Lrv,  rors  themfelves  to  fabfiantiate  the 

IJ9.      I  /Vrfwi.  414.  S.  C.   Foficr  f&&.     But  in    y^rjie  v.   Dehn^aly 

V.    HavsJen^    ib.    205,      Fry    v.  1  T/iim  i^.  1 1,  the  court  retuxd 

Hardy ^    2  J<m,    8 J.      Phiiipt  v.  to  receive  it.     Et  ifUe  Ffjor  v. 

Fowler,  Barnes  44.1.     Com,   Rip,  Fo*wns,   I  Keb.  8ii. 

525.    Frac.  Reg.  j^cg,    ^;?^/.  385.  (z)  Maaow  v.  //*'/,    i  Burr, 

S.  C.     S.  P.    In   Parr  v.    Scams ,  1 1.    /)r.   Burtom  v.    Jhomf/itm^  1 

Barnes  438.  the  court  would  have  Burr,  664.  S.  P. 
*                         admitted  the  affidavit  of  the  ju- 

.    r  <^43  )  Snell  verf.  Timbrel?. 

What  is  not  la-  /^N  a  motion  for  a-new  trial,  it  was  held,  that  deCrine  a 

•ouriiig  a  juror.    1      J    *  ^  •      -i  •  r  1  •   i  .  ... 

^         V>/  juror  to  appear  m  his  caulc,  which  was  between  a  miller 

and  a  baker,  was  no  ground  to  fct  afide  the  verdift.     And  the 

W  Herbert  v.  .  couft  rcmcmbcied  the  cafe  (a)  of  the  Duke  of  Lted^^  who  wrote 

iiir'ng!  *^'^"  *  ^^^^^^  ^"  a  juror,  dcfiring  him  to  attend,  and  you  will  oblige 

Com.  Rep.  601.  your  humble  fcrvant  Leeds  \  wlikh  was  thought  no  reafon  10  fct 

the  verdifl  afide.  I 
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Haley  wf/I  Fitzgcrrald. 

IN  debt  upon  a  bail  bond,  it  was  objcfted  on  demurrer,  that  f^.*?^*^  "^ 
the  plaintiff  had  not  fhewn,  that  the  defendant  in  the  ori-  ^^  f^^  ^^^^ 
ginai  a^iion  was  arreiled,  and  the  a£t  for  amendment  of  the  law  reft, 
confines  the  affignment  of  a  bail  bond  to  fuch  a£iions  wherein  ♦  ^'^  ^*  *^* 
the  party  is  arrefled.     Etper  curiam,  The  words  of  the  zGt  are 
fo,  but  we  muft  give  them  a  liberal  con(lru£lion :  after  m<^n« 
tioning  an  arreft,  ic  goes  on  and  fays,  tie  per/on  ogainfi  tvbom 
fuch  procefs  is  taken  out,  which  are  general  enough  to  take  in  this 
cafe.     It  would  be  of  mifchievous  confequence,  if  a  bail  bond 
taken  civilly,  without  expofing  the  party  by  aii  arreft,  fliould  not 
be  as  effe^iual  as  if  there  had  been  an  a£lual  arrefl :  and  Fortefcue 
J.  remembered  the  cafe  of  Watkins  v.  Parry,  Trin.  7  Geo.  where 
the  court  for  this  reafon  refufed  to  let  the  defendant  traverfe  the  ^te  444. 
^rrell.    The  plaintiff  had  judgment. 


Gore  verf.  Gofton. 

UPON  an  execution  againft  the  defendant  the  court  was  On  executjoii 
moved  on  behalf  of  SadUr  the  defendant's  landlord,  for  a  ^^^^^tii'te 
rule  on  the  fheriff  to  levy  and  pay  him  a  year's  rentj  and  the  paid  without de- 
queftion  came  upon  this,  whether  the  (heriff  was  to  have  his  duaion  of 
poundage,  and  from  whom.     After  feveral  motions  ^he  court  ^^^ff^ 
made  a  rule  for  him  to  pay  the  landlord  without  any  dedu£lion.  %  Ann-c.  14. 
They  inclined  that  this  was  in  the  nature  of  a  farther  execution^ 
and  that  the  (heriff  was  intitled  to  his  poundage,  but  from  whom 
they  gave  no  opinion,  it  not  being  before  them  as  to  any  thing 
but  tiie  cafe  of  tlie  landlord.     Strange  pro  SaJIgr,  the  landlord*  * 

i  AuM.  c.  17* 

Dominus  Rex  verf.  Johnfon.  »  .       1 

AN  information  was  exhibited  by  order  of  5.  iJ.  againft  the  Ttiaiatbar«»- 
defendant  for  negleds  and  abufes  in  his  office  of  juilice  dextdmamiT. 
of  the  peace  in  relation  to  deer- dealers  j    and  it  was  moved  ^wae^^of- 
on  behalf  of  the  crown,  on  affidavit  of  the  defendant's  having 
700/,  per  annum,  and  there  being  above  thirty  witnefles  for  the 
profecutor,  that  it  might  be  tried  at  the  bar:  and  the  cafe  of    • 
Regina  v.  Wakejieid,  the  town  clerk  of  Litchfield,  who  fixed  up  i^^,  p.  5^. 
9  paper  rtflefting  upon  a  jury,  which  was  tried  at  the  bar,  was 
mentictned  *,  and  alfo  the  cafe  of  auditor  Harley,  where  the  mat- 
ter in  difpute  was  a  trifle,  but  like  to  be  of  long  examination ; 

Y  y  3  upoa 
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Attorney  Gene-  upon  which  authorities  the  court  granted  a  trial  at  bar  in  thi« 
hJJvrwInfbf!''  cafe,  Mr.  Attorney  faid,  had  it  been  an  information  exhibited 
mation  eihi-  by  him,  he  would  have  had  a  right  to  bring  it  to  the  bar  if  he 
^'}^^  ^y^™»  had  thought  fit.  N.  B.  The  defendant  was  convidcd  and  fined 
tiled  at  btf .        ^^^  j^  ^^^  committed  till  paid. 

Dominus  Rex  verf.  Wamc* 

Indiament  ibr  T  NDICTMENT  for  taking  a  baftard  child  bom  out  of  the 
t»d*rrom'A.  *  -L  parifli  of  A.  and  bringing  it  into  that  parifli,  and  there  kecp- 
inro  the  pariOi  ing  it  privately  without  notice  to  the  churchwardens,  and  with 
jf  ^  ^kV"'  >"tent  to  charge  the  parifh.  The  court  quaQied  the  indidment, 
B,  quaAtdfVor  ^ccaufc  it  appeared,  the  parifli  could  not  be  burtheoed,  the 
a  baftard  is        balUrd  being  bom  out  of  the  parifli  of  A. 

chargeable  only 
woc^  born, 

Obrian  verf.  Frazier. 

^fe^cdhii^  ]i  ^  R.  Ketelbey  moved  to  ftay  proceedings  on  z  fare  fadas^ 

diateiy  before  "  JLVX   bccaufc  it  was  not  fcrved  till  the  day  before  the  return. 

*UieRainii$out.  Bed  pfr  curiam^  If  it  lay  four  days  in  the  office,  that  \s  all  which 

is  required :  the  fummons  may  be  made  any  time  before  the 

court  is  up  oQ  the  day  of  the  return  (i). 


W  I  Bamai^.         Trin.  4  Ceo*  2.  Bland  v.  Perry  [a\  it  was  fo  ruled  again,  on 
i.  k.  344*  great  debate.     Stratige  pro  quer*     And  Mtcb.  4  Ga.  2. 

Williams  y.  Mafotiy  it  was  ruled  that  it  muft  lie  four  days 


Muft  lie  four 
4ays  in  the 


•ays  in  the  ■*      »  '  "  •  "  -w—    ^^^j^ 

office,  as  weU  in  the  office  (2),  as  well  where  zfcirefeci  is  returned,  as  a 


^erea/irr/#c»  nkhiL 

IB  a  mithU  is  re« 


turned. 


(1)  J^unf  V.  Cox,  I  Jtlack.  Rep.  the  court  rofe  on  the  retnm  day, 

594.     3  Burr.  1360.  S.  C.     But  upon  the  authority  of  that  cafe, 

in   P90I  V.   H'ilUst  E.   \t  Geo,  3.  \TermRtp.  757. 

2  Term  Rep,  758.  n.    Proceedings  (2)     Mtlltir  v.    Ye*rtnMMyy     3 

in  ^  j'ciri  fucias  againft  bail  were  Burr,  1723.  but  ^  fcire  facias  in 

iet  afide,  becaufe  the  (herifF  had  error  need  not  lie  four  days  in  the 

fummoned  the  parry  on  the  return  office.     U,     But  where  it  iflves 

day  after  the  rifing  of  the  court,  againft  bail,  it  mall  lie  the  lail 

and  in  WM  v.  Haney  they  were  four    days    before    the    retorn. 

iet    afidc    becaufe  the  bail   was  Forty  v.  Hamrr,    4.    Tnm  Ref. 

fuoimoQcd  only  an  hoar  before  J83. 
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Gibfon  verf.  Hudfon*s  Bay  Company. 
In  Cane,  AfTiflen,  Raymond  et  Price. 

TH  E  plaintifF  as  affigncc  of  the  effcfts  of  Sir  Stephen  Evance  Stock,  a  pledge 
a  bankrupt,  brings  his  bill  againft  the  company  to  oblige  ^^*^«  company. 
them  to  fuffer  him  to  transfer  (lock.  The  company  infift,  that  qJouiion  of diit 
Sir  Stephen  Evance  was  their  banker,  and  greatly  indebted  to  cafc  in  Abr.  Eq. 
them,  and  that  upon  the  claufe  in  the  bankrupts  aft,  which  di-  Ca.9.iiitftatei 
redts  the  commmioners  to  ftate  the  account  between  mutual  by-law  which 
dealers,  they  (hall  be  allowed  to  hold  the  flock,  and  account  fubjcftcd  every 
only  for  the  ballance,  if  any  (hall  appear  againft  them.  And  of  "  hUdeba  to^*^ 
tliis  opinion  was  the  court,  and  decreed  accordingly.     ^.  therompany,  on 


which  the  de- 
cree was  found- 
ed. But  the  fe* 


( I )  Melifuccbi  V.  Rojal  Excbatige  Affuramcc  Company^  i  £^.  Abr.  8.  ncraJ  doarint 
«/.  8.  >v'*  exploded. 

•  (0 

7  Vin.  Abr.  115* 

Carter  verf.  Fi(h.     In  B,  R.  pi. ». 

DEcIaration  for  words,  and  then  it  goes  on  quorum  quldem  Where  no  mor  ^-A  r^ 5:4 
falforum  verborum  propalatiopis  pratextu  idem  Carotus  non  ™*p,.  *** 
Jolum  in  bonis ^  nomine^  et  in  negotiis  'fuis  honeftii^  midtipUciter  lafus  Cited  2  Ld. 
et  deterioratu4  exijiitj  verum  etiam  occafione  verbonnn  pradiElorum^  Raym.  1589. 
per  procurationem  of  the  defendant  he  was  taken  up  and  carried 
before  a  jufticc  (the  words  charging  him  with  ftealing  a  hen). 
There  was  a  verdi£t  for  the  plaintiff  and  i  s.  damages ;  and  it 
was  movetl  the  laft  term  for  full  cofts,  and  Salk*  206.     Cro.  Car. 
140.     Salk.  642.     Cro,  Car.  163.  307.  were  cited:  and  this 
terra  the  Chief  JulHce  delivered  the  opinion  of  the  court,  that 
the  plaintifF  (liould  have  full  coils,  becaufe  this  was  not  laid  as 
an  aggravation,  but  as  a  diftinft  fadl  (1),  he  fpokc  the  words, 
and  he  procured  him  to  be  carried  before  a  juflice. 

(1)  Philips  V.  Fijb,  8  Mod,  371.     Jndetjiti  v.  Buckfim,  ante  192. 

Blunt  verf.  Mither.    In  C.  B. 

TRESPASS  for  breaking  and  entering  the   plaintifTs  Wh^re no  more 
houfe,  and  keeping  the  plaintifF  out  of  the  ufe  of  the  ^^^^  ^^^^  **•*■ 
houfc,  with  a  continuando  for  a  month,  whereby  tlie  plaintifF  was  Rcp!Eq.  197. 
J  u.  to  great  expences  to  regain  the  poilefFion,  and  in  the  mean  s.  c. 
lime  loft  the  profit  and  ufc  of  it:  there  was  a  verdift  pro  qun*  ^''^'^^*»f"»^*^^^^ 
and  2/.  td.  damages.     And  upon  motion  for  full  coils,  they 
were  denied  by  the  court,  for  this  is  a  plain  trefpafs,  quare  ciau- 

Y  y  4  fum 
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fum/rrgiff  and  the  per  quod  is  only  aggravadon;  and  in  diis  cyft 
the  title  to  the  freehold  might  have  come  in  queftion,  and  if  fo 
there  fhould  have  been  a  certificate  of  the  Judge,  which  nof 
being  in  this  cafe^  the  plaintiff  ca^  have  no  mo|:e  colls  thai^  dae 
mages  (i). 


(1)  AppUtw  V.  Smithy  3  Burr,  ante  577.  and  the  cafes  coIIede4 
1282.  S.  P.  FideBpck  V.  NUboUsf     in  HuUcck  on  Cep  p^  64.  tp  70. 

r  5^(J  1  Bhellipg  verf.  Farmer, 

^t  Guildhall  coram  Eyre  C.  J.  dc  C*  B. 

Seiz'nganhoufe  I N  an  a£lion  of  trefpafs  and  imprifonment  for  fa6ls  done  in 
/m/-.f  isl«"  *  ^'^c  EaJl^India,  the  plaintiff' laid  them  all  (being  tranfitory) 
triiJc  here.  in  London^  and  inter  alia  declared  for  feizing  the  plaintiff^s  houfe 
fituate  apud  London  frad*  in  parochia  et  war  da  prfd^.  It  was 
objcded  pro  def^  that  the  trefpafs  as  to  the  houfe  was  local,  and 
they  could  not  give  evidence  of  feizing  a  houfe  in  the  EafiJndus* 
And  Eyre  C.  J.  refufcd  to  let  the  plaintiff  give  evidence  as  to  the 
hcufc  (i),  comparing  it  to.  the  cafe  of  lenffor  a  houfe  at  JBflr» 
badocsy  where  it' has  been  held  you  may  bring  covenant  for  the 
rent  in  England ^  but  an  action  of  debt,  which  is  local,  cannot 
})e  brought  her.e  (2). 

In  the  pourfe  of  the  evidence  it  appeared,  the  adion  was 
brought  againft  the  defendant  for  an  imprifonment  by  him  as 
governor  of  a  faftory  in  the  Eaft  Indies :  and  for  his  defence  he 
alleged,  that  he  had  orders  from  the  company  fo  to  do,  and  ap* 
pealed  to  the  company's  books  of  letters,  is^c.  which  he  defired 
plight  be  produced. 

fafi-lndui  com-       I  attended  on  behalf  of  the  compafiy,  to  deCre  fo  be  excafed| 
piny  not obljsei  aiicjgi,,rr  that  thcfe  wcfc  not  of  the  nature  of  publick  books, 

tQ  produce  book       ,  .  ?     ^         i     '1     1  •    t_  i_  r  j       r      1  •  t - 

Qi  iwt.cis,  (5c,    which  every  body  has  a  right  to  have  accels  to,  and  of  whtc|) 
"  '  copies  are  evidence ;  whereas  thcfe  related  only  to  the  private 

tianfa£^ions  of  the  company :  and  it  might  be  of  mifcKi^vou| 
confequcnce,  if  in  every  aftion  wherein  the  company  is  not  con* 
cerned,  they  fhould  be  obliged  to  lay  open  the  fecrets  of  thei^ 
trade,  aiid  difclofe  to  all  tlie  world  s^  whpl(:  fcrie^  o|  ltt|ers  w4 


( I )  Dwf/on  v.  Matihe^us  et  al\     cafc^   cilfd    by    Lprd    iiaMs/SMf 
4  Term  Rep.  503.     Sfd'vUe  Mof-     f.  9.  iS.  180,  l8|. 
fyn  v.  Fabn^dsj  Cowp.  l^i*  Ui^  (2)  Fidi  attte  6l^ 

"  *    for« 
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correfpon'dcncc  between  them  and  their  agents:  however  wc 
h;ad  the  books  and  papers  there,  and  fubmitted  to  the  dire&ions 
0{  the  court. 

The  Chief  Juftice  faid  be  would  not  obFige  the  company  tp 
produce  them,  and  fo  left  us  to  our  liberty ;  whereupon  we  re- 
fufed  to  produce  them,  and  they  were  carried  back  again  to  the 
fndia^Houfe  (3).  The  adion  was  againft  the  defendant  as  de* 
puty  governor :  and  on  Not  guilty  he  gave  in  evidence  a  releafe 
given  by  the  plaintifF  to  the  Eaft- India  company  in  purfuance  of  an 
award,  whereby  reciting  he  had  fuftained  feveral  injuries  by  the 
company's  agents,  particularly  the  deputy  governor»  therefore 
Jthey  award  him  looo/.  and  order  him  to  give  a  general  releafe^ 
The  defendant  being  no  party  to  that  releafe,  could  not  plead  it,  [  647  3 
but  the  Chief  Juftice  allowed  him  to  give  it  in  evidence  in  miti* 
gation  of  damages  \  and  thefe  not  being  private  papers,  I  con* 
^nted  on  behalf  of  the  company  that  they  (houldbs  produced* 

The  plaintiff  in  r^ply  would  have  called  the  arbitrators,  to  JJ*'*^^**'* 
prove  tha^  thev  refufed  to  take  into  copfideration  the  occafion  of  wor^fuflkicnt 
this  a^Hon,  which  was  for  the-private  perfonal  wrong :  but  the  to  take  in  all 
award  and rcleafp  having  general  words  fufficient  to  take  in  aU»  STSu  Mb« 
the  Chief  Juftice  would  not  fuffer  any  evidence  to  be  given  to  admitted  toliew 
^ontradid  thp  award  (4);  fo  the  jury  found  for  the  plaintiff  (as  ■ny*^«» 
they  could  not  help  doing,  the  defendant  having  pleaded  Non  «/»)*■*'*•■*■•• 
and  ^ve  bm  a  ihiliipg4amages» 


(3)  Murray  v.  TbnmyiU^  poft.  B.  R.  ih.  I47.  ^.     |a  thefe  ca6a 

yi7-  p^ft.  ias3*  and  the  note.  a  canfe  of  adion  exifled,  but  it 

(4.)  ^ee  the  didiindioa  between  was  not  a  matter  in  diflereocs 

|he  prefept  cafe  and  Ritvee  v.  between  tjie  parties  at  the  time 

Foi'/Kir,  4.  Tfrm  Rep,  146^    Go-  of  t)ie  reference;  hereitwast 
fybiJ^  v.  ^iUict^  m.  9  Gm.  3. 

Moms  verf.  Martin, 
4t  Qttildh^Uy  conm  Raymond,  Chtrf  Juftue. 

CTIQN  for  meat,  (if.  provided  for  defendant's  wife.  ]2f**'^i. 

The  defendant  proved  Ihe  went  away  from  him  wiA  StdSLTSS 
an  adulterer :   \i\A  th^  Chief  Juftice  held,  that  the  hufband  ImAaiid  camMi 
(hould  not  Recharged  for  neceffarics  for  her,  though  the  plaintiff  **  ^^J**  ^ 
who  prpvidc4  for  her  bad  no  notice  5  and  he  faid,  Chief  Juftice  mh.%^.  j. 

TMv»  St9tktt» 
at  Cuildhlf.  Rtp.  I  La.  Raym.  444*  l^  Med.  244.  x  Salk*  Il6»  S.  &  But  k iae*  aot appear  6aai 
p/  f»l  tbe  reporu  that  (he  eloped  wiih  ^  itdultercr. 
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Holt  always  ruled  it  fo.  And  he  put  the  cafe  of  an  apothecary 
who  took  a  fick  woman  into  his  houfe,  being  the  wife  of  a  coun* 
try  gentleman,  from  whom  (he  had  gone  away  with  an  adulter* 
er  ( i).     So  my  client  the  plaintiff  was  nonfuit. 


(i)  dr.  V.  King^  It  Med,  37a.     S.  P.  See  more  apon  this  fabjed, 
Maiinvaring   v.  ^emdsy  fo/l^  706.     Bolton  y.Preniici^  pgfi  iz\^. 


Martin  ct  al*  verf.  Horrell.     Ibidem. 

GiWfmith'ifer-   TP  H  E  plaintiffs  were  goldfmiths,  and  one  Stent  their  ap- 

wnt  who  over-      X     prentice  over«paid  a  bill  i  o  /•  and  in  an  adion  for  money 

Citneft  btaba  ^*^  *"^  received  to  the  plaintiff's  ufe,  the  Chief  Juftice  aUowed 

for  it  again.        Stonc  to  be  a  wltncfs ;  though  it  was  obje&ed,  that  unlefs  the 

Sci.  Ctf,  ivid.    money  was  recovered  back  from  the  defendant.  Stone  would  be 

"^'  anfwerable  to  the  plaintiffs.     But  the  Chief  Juftice  faid,  hedid 

it  ex  necejfttate  of  the  thing,  and  it  would  be  of  mifchievous  con- 

fequence,  if  in  tranfa£lions  of  this,  nature  a  goldfmith's  fervant 

fhould  not  be  a  witnefs.     So  the  plaintiffs  recovered  the  lo/.  ( i  )• 


I                    (t)  In  what  cafes  a  party  ins  PexymPhifps^  zxtoxyicrio.  Jeon. 

tereiled  (hall  be  ad  mi  c  ted  a  wit-  TV/,     per  pais  ^    163,     12     /m. 

ncfs    through     ncceffity.       Vitle  j46r.  ig, pi.  ^^,  ^  igo.     S€o4imr 

Brownftm    v.     A'ucry.    ante    507.  y,Gampere»   12  Pin,  jibr,  1^.  pL 

Jnon,  Salk.  289.    Loci  v.  Hay  ton.  36.     Dixomv,  Cooper,  3  ff'fl/'.  40. 

fort.    246.  BuiL   L,  AT.  P.  289.  Bent  v.  Baker  3  Term  Rep.  36. 
Eafi  JnMa  Company  v.  QoJUng^  ib. 

r  5-8  1  Weaver  verf.  Boroughs.     Ibidem. 

Where  there  is  a  ^Tp  H  E  plaintiff  declared  on  a  fpccial  agreement  for  the  hire  bf 

menMhrplVin-  ^  *  ^^^'^  ^^  ^  •'•  P^^  ^^^^*  ^"^  ^^  ^^^P  ^^^  ^^  many  days, 
tiff  cannot  go  and  return  him  fafe  at  the  end  of  the  time.  There  was  likewife 
?P<^n  *  %^^^y^  an  indebitatus  ajfumpfttior  the  hire.  And  on  the  trial  the  plaintiff 
Jumtp^^i),         could  not  prove  the  fpecial  agreement  in  the  manner  he  had  laid 


( I )  Sed  'vide  Bull,   L,  N.  P,  a£^ion  on  the  general  count,  fop- 

139.  Kad  Harris  v.  Okey  at  ^/Vi-  pofing  no  fpecial  agreement  had 

ebejler^  1759*  '^*  ^^  which  Jx>rd  been  laid  in  the  declaration,  the 

Mansfield  C.  J.    and  IVilmot  J.  plaintiff  (hould  be  permitted  to 

held  contra^  and  their  opinion  was  recover  on  fach   general  count, 

*'  that  where  the  evidence  is  fuf-  though  there  be  a  fpecial  agree- 

£cient  to  warrant  the  plaintiff's  ment  laid/* 
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Jf ,  and  therefore  his  counfcl  would  have  had  recourfe  to  the  i«- 
debitatus  ajfum^tt  to  recover  only  the  hire  :  but  the  Chief  Jufticc 
■was  of  opinion,  that  the  agreement  for  is.  6d,  per  diem  being 
laid  as  part  of  the  fpecial  agreement,  which  was  not  proved,  he 
could  not  let  them  feparatc  that  claufe,  and  recover  for  the  hire, 
as  tlicy  might  have  done  on  a  general  indebitatus  ajfum^tt ;  it  not 
being  a  debt,  unlefs  the  agreement  had  been  proved.  And  he 
put  the  cafe  of  a  contrafl  for  goods  at  a  certain  price,  where  the 
plaintiff  is  never  fuffercd  to  recover  upon  the  quantum  meruit^  So 
the  plaintiiF  was  called. 

Wilkinfon  verf*  Lutwidge.     Ibidem. 

CASE  upon  a  bill  of  exchange  again  the  acceptor.     And  it  Joa^ionapjnft^j^.  ^k.- 
was  obje^ed,  that  wc  fliould  not  be  admitted  to  prove  the  '^"/J^'j**^^^ 
acceptance,  until  we  had  proved  the  hand  of  the  drawer.     And  the  hand  ^ 
a  difference  was  taken  between    this  cafe,  and  the  cafe  of  an  Jj^l*"* 
a£tion  againft  the  indorfor,  who  is  liable  though  the  bill  be  not  t^vin^i^^t^ 
figned  by  the  perfon  who  is  fuppofed  to  draw  it  •,  becaufe  an  in-  //.  «*. 
dorfor  is  in  the  nature  of  a  new  drawer,  whereas  an  acceptor  is  J^^a/T.J'^'*** 
not  liable,  unlefs  the  bill  was  fairly  figned  by  the  drawer.     But 
as  to  this  the  Chief  Jufticc  was  of  opinion,  that  the  proof  of  an 
acceptance  was  a  fufiicient  acknowledgment  on  the  part  of  the 
acceptor,  who  muft  be  fuppofed  to  know  the  hand  of  his  own 
correfpondent :  but  he  faid  it  would  not  be  concluGve  evidence, 
^nd  therefore  if  the   defendant  could  (hew  the  contrary,  the 
reading  the  bill  on  behalf  of  the   plaindff  fliould  not  preclude 
him  (i). 


Whatamoanti 
an  acceptance 


Whereupon  the  bill  was  read,  and  the  queftion  came  upon 
the  validity  of  the  acceptance  :  as  to  which  the  cafe  was  this : 
the  bill  was  drawn  from  Nenu  England  for  a  fum  of  money  ad-  ^ 
vanced  there,  to  fit  out  a  fhip  that  had  put  in  there,  after  having  of  aliiiVf  ex- 
been  taken  by  pirates.     The  bill  was  drawn  upon  the  defendant,  change. 
who  was  the  freighter,  and  he  living  at  Whitehaven^  the  plaintiff 
applied  to  a  merchant  in  London^  who  was  his  correfpondent,  to 
get  him  to  fend  this  bill   and  another  of  150/.  drawn  by  the 
fame  perfon,  and  on  the  fame  account.     He  fent  both  bills  in-        ^       ^ 
clofed  to  the  defendant,  who  by  letter  acknowledged  the  receipt    \.     ^^  ^ 
of  them,  and  writes  thus  :  *^  The  two  bills  of  exchange,  which 
"  you  fent  me,  I  will  pay  them  in  cafe  the  owners  of  the  ^een 
**  jinne  do  not  \  and  they  living  in  Dublin^  muft  firft  apply  to 
^<  them ;  I  hope  to  have  their  anfwer  in  a  week  or  ten  days.    I 


(0  f^id€  Jent^i  V.  Fasokr^  fojl  946.  and  the  note. 

"  do 
2 
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*•*  do  not  cxpcft  they  wUl  pay  them,  but  I  judge  it  proper  to 
•*  take  their  anfwer  before  I  do ;  which  I  requeft  you  will  ac- 
*'  quaint  Mr.  Wtlhinfon  with|  and  that  he  may  reft  fatisfied  of 
"  the  payment."  In  another  letter  be  writes,  "  I  have  not  had 
'*  an  opportunity  of  fending  the  bills  you  fent  me,  to  the  own- 
•*  ers  of  the  ^ten  Anne  to  Ireland^  but  will  take  the  firft  op* 
**  portunity,  and  then  (hall  remit  to  the  gentleman  concerned, 
**  according  to  my  promife." 

'166^ fn^iJ^Zl  T^^  defendant  upon  this  paid  the  150/.  bill;  but  in  thit 
gd^  *  a£kion  infifted,  that  it  did  not  amount  to  an  acceptance^  being 

only  conditional,  to  pay  it  in  cafe  the  owners  of  the  ^ueett  Annt 
did  not ;  and  his  promife  to  procure  it  from  them  wis  in  fiiToar 
of  the  plaintiff.  But  the  Chief  Juftice  was  of  opinion,  .that  it 
was  rather  in  favour  of  himfelf,  and  he  having  undertaken  to 
write  to  them,  it  was  not  incumbent  on  die  plaintiff  to  (hew 
any  appltcation^to  them  %  and  as  to  the  acceptance,  it  was  in  his 
opinion  a  very  ftrong  one ;  the  bill  was  prefented  to  the  defend- 
ant ;  fays  he.  This  is  a  good  bill,  and  I  will  pay  it :  yon  need 
not  proteft  it,  for  it  fliall  be  paid;  I  only  defire,  that  for 
my  convenience  you  would  ftay  till  I  can  write  to  the  owners  in 
Ireland^  who  I  do  not  erpefl  will  do  any  thing  in  it :  this  will 
be  of  fervice  to  me ;  and  as  to  yon,  you  (hall  be  fecured,  for  I 
promife  you  ihall  have  the  money  in  all  events. 

tecftft  giTtn        The  bill  being  payable  thirty  days  after  fight,  the  jury  gave  ns 
dpKpeK^or,    5*»^c«ft  from  thirty  days  after  the  date  of  the  firft  letter,  which 
acknowledged  the  receipt  of  the  bill  (a). 

(a)  The  interfA  upon  bills  is    judgment.      Robitijin  v.    Blamd^ 
to  be  computed   to  the  day  at     2  Ewn.  ioSy. 
which  the  pl&intiff  can  iign  final 

Syderbottom  verf*  Smith. 

Coram  Eyre  Chief  JuJHct  de  C.  B.  in  Middlefex« 

Inaaioiiigairft  T N  an  a£lion  againft  the  indorfor  of  a  promiffory  note;  the 
**lil^demMd  ^  ^**'  Jufticc  dircfted  the  jury,  to  find  for  the  defendant^ 
XiTtmtt^  becaufe  the  plaintiff  had  not  proved  diligence  to  get  the  money 
Vide  Soiic.  Ut.  of  the  drawer :  being  of  the  old^opinton,  that  the  indorfor  only 
wi!i^V  «r    warrants  upon  the  default  of  the  drawer.     3.  Vidt  Oillim  t. 

C4miraiu%burT.  DUtUTy  fojt.   loSj. 
Ar^.  669,  ■•  c» 


Mifhaelmss  Tprm  X2  peo^  Cj^o 


Norcot  verf,  Orcott.    Ibidem: 

rri  H  E  defendant  pleaded  the  Mifit^€ti  and  the  iffue  to  be  Acrcaitorai-, 
.  X     tried  was,  whether  he  was  a  fheltcrer  within  the  Mint  on  JSItor  noe?n  ' 
the  nth  of  FebrMarj  1722*     To  prore  him  at  large  at  that  tided  to  hit  dif^ 
time,  the  plaintiff  called  feveral  of  the  creditors  \  and  it  was  ob-  J^^?  ^ 
jedlcd,  that  they  were  not  good  witneiles  to  prove  it,  being  in-  ^^507. 
terefled  in  the  event  of  the  queftion ;  and  I  cited  the  cafe  of 
^htatlenvorth  v.  Brqvo^  where  on  an  ifiue  out  of  Chancery  to  try 
whether  a  bankrupt  had  forfeited  the  allowance  out  of  his  eftate 
by  gaming  contrary  to  the  a£lf  it  was  refufed  to  let  any  of  the 
creditors  be  fworn  to  prove  a  gamii^g^  becaufc  that  was  fwearing 
to  increafe  their  qwn  diyidendf 

The  Chief  Juftice  allowed  that  cafe,  but  {aid  that  affe£^ed  all 
the  creditors,  whereas  here  the  plaintiff  only  was  at  prefent  con- 
cerned. He  faid  it  would  go  to  their  credit,  but  not  to  their 
competency  i  fo  they  were  fworn. 

Powel  verf.  Hord,  vie'  Oxon. 

Coram  Raymond,  Chief  Juftice^  in  Middlefcx, 

A   CTION  for  falfe  return  of  non  eft  inventus  on  mefne  protefs^  Sheriff"!  ballUT 
XJl  And  the  Chief  Juftice  refufed  to  let  the  defendant  prove  "o  witneft  to 
by  the  bailiff  who  had  the  warrant,  that  he  had  endeavoured  to  ^JrX^"'* 
execute  it,  becaufe  he  had  given  fecurity,  fo  that  it  was  his  own  L.  Kaym.  i4ii« 
i^aufe  in  efiedl. 

The  fherifF  not  being  able  to  cxcufe  the  return  j  it  was  at-  lo  adwn  for 
tempted  to  mitigate  the  damages,  by  (hewing  that  the  defendant  *^J.*  ^^^^  ^ 
was  ftiU  vifible,  and  it  being  only  mefne  procefs,  the  debt  was  £^^7/gfve*^ 
pot  loft,  and  the  meafure  of  damages  ibould  be  only  the  expence  tha  whole  debt 
of  the  procefs.     The  Chief  Jullice  in  his  direftion  inclined  to  '"^^^^V^ 
give  the  plaintiff  the  whole  debt  of  43  /.  (it  being  an  aftion  of 
debt  on  a  judgment)  becaufe  there  was  but  a  poflibility  of  the 
plaintiiFs  recovering  againft  the  original  defendant.     He  faid  it 
would  depend  on  circuniftances,  and  if  the  defendant  had  been 
a  man  of  eftace,  and  fo  no  danger;  he. fhould  think  the  debt 
would  be  too  much  to  give  :  but  that  not  being  this  cafe,  the 
jury  found  the  whole  debt  in  damages,  with  the  opinion  of  the 
Chief  Juftice.     And  afterwards  the  defendant  moved  for  a  new 
trial ;  and  upon   the  Chief  Juftice's  Rating  the  cafe,  as  it  ap- 
peared upon  the  evidence,  the  whole  court  were  of  opinion,  the 
Chief  Juftice  had  done  right  in  refuCng  the  bailiff  to  be  a  wit- 
nefs  ;  and  that  as  to  the  point  of  damages  the  verdick  was  rightj 
imd  there  ought  to  be  no  new  trial. 

Vol.  I.  *  Y  y  7 
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Stone  virf.  Lingvood* 

At  Guildhall^  coram  Ejrre. 

tntrarerthe  ^HT^HE  plaintiff  was  Captain  of  a  fliipy  and  the  defendant 
defendant  cm-  X  owncF :  thc  plaintiff  brought  otct  a  fmall  parcel  of  ck- 
toi!iin^g«i»  tUJ  pl^a'^t's  teeth  on  his  own  account,  and  a  large  parcel  for  thc  dc- 
xnoney  laid  out  fcndant^  who  entered  the  whole  at  the  Cuftom^boufe^  paid  tLe 
*»PJ^^™^**^-  duty,  and  had  thc  whole  delivered  out  to  him  ;  and  not  re-ddi^ 
ou  ^o  onty  u  ^^^-^^^  ^^  ^^  captain  his  parcel,  an  a£bion  of  trover  was  brought. 
3ut  it  may  be  And  it  was  infifted  for  the  defendant,  that  the  plaintiff  (hould 
roaget*"*  ^^^'^  ^^^  ^  tender  of  the  duty,  othcrwife  thc  goods  were  in  the  na- 
BuiULtN.  ?•  ture  of  a  pledge,  and  he  was  not  bound  to  deliver  chem:  bot 
^y  the  Chief  Juftice  faid^  that  would  not  juftify  the  defendant  in 

keeping  them,  for  he  had  his  a£lion  for  the  money ;  and  if  he 
would  fhew  what  the  duty  came  to,  it  might  be  deduded  in  da- 
mages*    Which  was  done  accordingly  ( i ). 

(1)  **Vpon  tbi  argument  t>f  ca/e  ivasMotlaw."  MSS.  Videi 
Green  v.  Farmtr,  B.  R.  Eaft.  8  G.  report  of  that  cafe  4  Eutr.  2218, 
J.  Lord  Mansfield  dtdared  that  this    to  the  iame  effect. 

Ryley  verf.  Hicks 
/«  Middlcfcx,  coram  Raymond,  Chief  Juftice^ 

teafes  fcy  parol  f^T^  H  E  plaintiff  declares,  that  24  Fehruary  1723,  Ihe  dcnuftd 
Sj'VVwsftom  ^  ^^  '^^  defendant  a  chamber,  a  cellar,  and  half  a  fliop, 
Uie^mlkinf » to  habendum  from  Lady-day  then  next  for  a  quarter  of  a  year,  and 
commence  at  a  fo  from  quarter  to  quarter,  fo  long  as  both  parties  ihall  pleafe, 
^rfe::    at  J/,  ^quarter. 

tute  of  Fraurft* 

»«^i- J-N.P.  It  was  objefted  by  Whitakery  that  this  being  to  commence  at 
*77-  5).  c,  ^  future  day,  was  but  a  leafe  at  will  fince  thc  ftatute  of  Frauds. 
Thc  Chief  Juftice  at  firft  thought  it  a  good  objedion,  but  upon 
farther  confideration  he  was  of  opinion,  that  die  exception  Was 
not  confined  to  leafes  that  were  to  commence  from  the  time  of 
making,  but  was  general  as  to  all  leafes  that  were  not  to  hold 
for  above  three  years  from  the  making.  So  the  plaintiff  had  a 
verdift.     Strange  pro  quer^* 


I  <5JZ  ] 


Titus  verf.  The  Lady  Prefton. 
Jt  Guildhall,  coram  Gilbert,  Chief  Baron. 


Chante-aiicy  "TXEBT  on  bond :  the  defendant  pleaded,  that  the  money 
trTe?aken\''  ^^  ^^^  '^"^  ^°"*  ^^  Auguji  to  24  May  for  a  premium  of 
iticnJai  month!.  XfO  gulncas.    And  OH  cvidencc  it  appeared,  thc  bargain  was 

for 
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for  nine  months.  It  was  objeftcd,  pro  quer*y  to  be  a  variance,  //^^.-yfl^^j. 
becaufe  months  muft  be  taken  to  be  lunar,  and  not  calendar, 
and  then  it  does  not  come  fo  far  as  the  a4th  of  May.  But  the 
Chief  Baron  thought  it  well  enough,  the  general  underftanding 
being  of  calendar  months  in  cafes  of  this  nature.  So  the  de- 
fendant had  a  verdid.     Strange  pro  defcudente  ( I ). 


(l)  Fidi  Jocgljm  V.  Hawkins f  ante  44 6y 

Mordand  vetf.  Bennett, 
,  .^    .      Ifi  Middlefex^  coram  Raymond,  Chief  Juftke* 

TO  a  bond  of  thirty  years  (landing,  the  defendant  pleaded  i^ vty  iacereH  • 
filvit  ad  diem,    and  relied  upon   the;  prefumption:    the  ^J'^^XV 
plaintiffin  anfwer  could  pnly  prove  payment  of  intercft  two  years  the  day,  ic  muft 
after  the  time  mentioned  ip  the  condition,  but  gave  no  cvidenoe  ^*  P^***^^ 
of  any  receipt  or  demand  for  twenty-eight  years  paft.     The  4AJto."cri6.  - 
Chief  Juftice  was  of  opinion,  that  thift- plea, pf  payment  at  cKe     ..      *  .      ^^ 
day,  was  to  be  taken  as  ftridtly  in  this  cafe,  which  went  only 
upon  the  prefumption,  as  in  any  other  cafe  j  and  the  plaintiff* 
having  falfified  the  plea,  by  (hewing  a  payment  of  intereft  two 
years  after,  it  was  not  enough  to  fay  the  other  twenty-eight 
years    were    enough    to    let  in  the  prefumption;    becaufe   to 
take  advantage  of  that,,  the  defendant  (hould  have  pleaded  upon 
the  ad  for  amendment  of  ^e  law  (^i),  that  he  paid  the  money  («)4Anii.c.x6* 
after  the  day,  in  which  cafe  it  would  have  been  with  him  upon  ^'  ^^' 
this  evidence  (i)» 


(i)    Fide  Seark  v.  Lvrd  Rar^    colleacd  15  Hn.  Ahr.  uu  LcMgtb 
ringtoH,  fo/tm  %^^,^^  the  cafes,     of  Time,  p.  5a.  etfeq. 


Dominus.Rex  verf  Fox,     Ibidem. 

ON  an  indictment  for  an  a(rault,  it  was  proved,  that  the  Laying  a  wager 
profecutor  had  laid  a  wager,  that  he  fhould  conrift-the  ^^^^  «ot  incapa. 
defendant.  And  the  Chief  Juftice  held  him  to  be  a  good  wit-  ""^^^^  '^'  *  **'' 
ncfs  for  the  King,  though  it  might  go  to  his  credit  (1).  3  Lev.  152, 


2  Mod.  CaT.  31. 
Venu  351. 


(l)  Barlrw  V.  VviveU,  Skin,  George  v.  Pearce^  per  GouU  J. 
586.  ifttw.  II  Mod.  224.  Per  cited  3  Term  Rep.  37.  But  ^^;o;f 
Hoii  C.  J.  Per  Lor  J  Mansfield  ia  v.  Bury,  12  f^in,  24. />/.  33.  Teems 
Dae^Jia    v.    Jonet^    Qnvp,    736.    eontra,  and  a  dillin^ion  is  taken 

in 
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In thenote  tbere,  as  i^  in  Refcmu  Pioru^  i  Term  Rt^  iS^.  aif4  of 

r.   fFtUiam^  5  £^v.  152.   as  to  lord  Keigfom    C.   J.  in  Beat  r. 

where  the  witncfs  has  received  or  Baler,  3  Term  Pef,  32.  that  the 

Said  his  bet,  and  where  he  has  not.  coarts   endeavoor  rather  to  let 

iat  fee  the  opinion  of  Lord  J^;/;-  objedions  go  to  the  credit  tbaqi 

JteU  in  iFaltM  v.  Shelle^^  1  Term  the  <onipetency  of  a  wkae& 
i^/.  300.  of  Btdlir  J.     C«r/<r  r. 


Powler  vA;yi  Sir  Thomas  SamwelE» 

M  <juildhdi  coram  RajoMUid  C  y. 

Where  a  debt  is   jpOWLBR  being  die  farviving  partner  of  Niccvli,  bronghf 

y*||fe»py»     •*    an  a£lion  upon  the  following  note,  and  likewife  declared  on 

y^i^^^l^y^*  an  indebitatus  affitrnpftt^  •*  Received  and  borrowed  of  Richard 

■niftbcta«jeaa  ^  Ntccoli  and  Co«  4500/.  which  I  promife  to  repay  with  in- 

liitidatbc^*^   «  tereft,  on  bis  transferring  to  me  or  order  550/.   Soutb-fea 

tUFtDitcovCToii  ^  ftock.**    The  tender  of  dock  was  proved  to  be  after  the  death 

a  gBBcni  mM-  of  Nicalr*    And  the  Chief  Juilice  was  of  opinion,  that  it  being 

mwiafu^,     tied  op  to  a  tender  by  Niccols  (who  had  time  during  life,  if  not 

fcaftened  by  requeft)  no  tender  after  his  death  could  make  this 

an  abfolute  debt  recoverable  upon  an  indtUiatus  ajpuh^ :  but 

the  plaintiff  muft  go  upon  the  fpecial  count.     Strange  pr^  quer*. 


Grammar  et  al*  verf.  Nixon* 

jtt  Guildhall  coram  Eyre  J.  C. 

Matter  liabkAr  A  Goldfmith's  apprentice  fold  an  ingot  of  gold  and  filvtr 
fraud  of  appr«n-  S\  upon  a  fpcciai  warranty  that  it  was  of  the  fame  value  per 
SeiCaf  Evid  ^""^  ^^  '"  cflaythcn  (hewn.  Upon  the  evidence  it  appeared 
he  had  forged  the  efiay,  and  that  the  kigot  was  made  out  of  a 
lodger's  plate,  which  he  had  ilolen.  And  the  Chief  Juftice 
held  the  maft^r  was  anfwerable  in  this  cafe  (i).  Strange  pr9 
def. 


^1)  Arnwj  V.  Dclamrc^  antt  505* 
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Burnaby's  Cafe, 
In  Cane,  coram  Domino  King* 

n^OMS  and  Allen  having  recovered  judgment  againll  him,  He  who  has  the 
-*    he  was  furrcndercd  by  his  bail,  and  then  charged  in  execu-  ^'^^  *"  ^*r,"' 

r  1*11         I'-rr-i  o»  r         i«  ^*°°  Cannot  be  a 

lion ;  alter  which  the  plamtiffs  m  that  action  prefer  their  pc-  petitioning  cre- 
tition  to  the  Lord  Chancellor,  as  creditors,  for  a  commiflion  of  ^^°J* 
bankruptcy,  which  iffiied ;  but  was  fuperfeded  upon  the  bank-  ^l'  '**' 
rupt's  petition,  the  Chancellor  being  of  opinion,  that  the  body 
of  the  debtor  being  in  execution,  it  was  a  fati6fa<Stion  of  the  debt 
in  point  of  law,  fo  that  they  were  not  creditors,  who  could  pe- 
tition (i)*     Strange  pro  creditorihuj. 

(l)  Goddards^  Fanderbcydon,  3  Wdf.  271,  S.  P. 

The  Duke  of  Somerfet  vtrf.  Prance  ct  al\  r  5^^  1 

UPON  the  death  of  her  Grace  the  Dutchefs  of  Sofnerfet^  Ten'unt  for  life 
tlie  Duke  her  hufband  claimed  a  general  fine  of  the  fe-  ^y*  marriage 
veral  cuftomary  tenants  of  the  fcveral  manors  of  Cocherwouth^  m"no^*^"\n*'-  * 
l^c.  in  the  county  of  Qtmherland^  which  were  the  inheritance  of  titled  to  a  gene- 
the  Dutchefs.     And  the  Duke  having  aflefled  their  fines,  and  "i  fine  from  the 
the  tenants  having  refufed  to  pay  them,  the  Duke  brought  his  nants'ofthar 
bill  in  the  Court  of  Chancery,  to  eftablilh  his  right  to  thefe  fines,  minor,  uj-on  th« 
9ts  next  admitting  lord,  ^"^!'  ^^  '\'  ^f 

o  admitting  lord. 

Kort.  41. 

The  bill  fet  forth  that  Jocelyn  Earl  of  Iforthumherland  was  »  ^S-  Ab.  229. 
feifed  of  the  faid  manors  in  fee,  and  that  upon  his  c\ath  they  g  yf^.  Ahr. 
defcendcd  to  his  daughter  and  heir  the  lady  EUzabeihy  who  af-  109.  pi.  3.  S.  6. 
terwards  was  married  to  the  Duke  of  Somerfet j  and  that  upon 
fuch  marriage  flie  levied  a  fine  of  the  faid  manors,  to  the  ufe  of 
herfelf  for  life,  remainder  to  the  Duke  for  life^  remainder  to 
their  firfl  and  every  other  fon  in  tail,  with  other  remainders 
over.  That  upon  the  marriage  of  Lord  Hertford^  who  was  the 
elded  fon  and  heir  of  tlie  laid  Duke  and  Dutchefs,  recoveries 
were  fufFered  of  the  faid  manors,  to  the  ufe  of  the  Dutchefs  for 
her  life,  remainder  to  the  Duke  for  his  life,  remainder  to  the 
Lord  Hertford  in  tail,  with  other  remainders  over.  Then  the 
bill  fet  forth,  that  it  was  the  cuftom  of  thefe  feveral  manors,  for 
the  lord  or  lady  thereof  for  time  being  to  admit  the  feveral  te- 
nants of  the  manors  to  their  rcfpeftive  eftates,  and  that  by  virtue 
of  fuch  admittance  the  feveral  tenants  had  a  right  to  hold  their 

Vol.  L  Z  z  rcfpcdive 


General  fine. 

For  the  meaning 
of  the  word 
greffiim,  vUe 
RaftattTtrmi  •/ 
the  LtfW. 
Spdm.  Gl^f* 

Fort.  Rep.  43. 
Diopping  finci. 
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refpe£live  eftates,  during  the  joint  lives  of  fuch  tenant  and  fucb 
aimitting  lord  or  lady.  That  in  confidcratton  of  fuch  admit* 
tances  from  the  lord,  the  tenants  have,  time  out  of  miiid,  re- 
fpe^lively  paid  to  fuch  admitting  lord  a  fine  or  greffum^  nvhich 
hath  been  generally  afleffcd  by  the  lord's  fteward  at  a  court  held 
for  that  purpofe,  called  the  court  of  dimi/Tions.  And  that  thefe 
fines  or  greffums  are  called  the  general  fines,  and  are  due  co  the 
next  fucceeding  lord  upon  the  death  of  the  laft  admitting  lord ; 
by  whofe  death  there  is  a  general  determination  of  the  ellatcs 
of  the  tenants.  That  there  are  likewifc  other  fines,  which  by 
the  cuftom  are  due  to  the  lord  from  thefe  tenants ;  and  thofc 
are,  where  the  tenant  dies,  then  his  heir,  who  has  a  right  to  be 
admitted  to  his  father's  edate,  is  obliged  to  pay  the  lord  a  fine 
for  fuch  admittance.  And  where  this  tenant  aliens  bis  eftate, 
the  lord  upon  the  admifTion  of  the  alienee*  has  a  right  to  a  fine  f 
and  thefe  fines  which  thus  happen  upon  the  death  or  alienauoa 
of  the  tenant  are  called  dropping  fines. 

The  fines  the  Duke  demanded  by  this  bill,  were  the  genciral 
fines,  which  he  infifted  were  due  to  him  as  next  admitting  lord, 
r  6cc  1  ^P^*^  ^^  death  of  his  lady,  the  Dutchefs  of  Sotnerfet.  And  the 
bill  fet  forth,  that  the  Dutchefs  being  the  lady  of  thefe  manors, 
and  having  married  the  Duke,  a  court  of  diraiffions  was  held  in 
the  names  of  the  faid  Duke  and  Dutchefs,  in  order  to  grant  the 
tenants  new  eftates,  their  former  having  been  determined  by  the 
death  of  Earl  Jocelyn:  and  at  fuch  court,  admittances  were 
granted  to  the  feveral  tenants,  habendum  at  the  will  of  the  lord, 
according  to  the  cuftom  of  the  faid  manors,  during  the  joint  lives 
of  the  faid  Dutchefs  and  the  faid  tenant.  That  the  defendants 
(being  tenants  of  the  faid  manors)  held  their  eftates  under  fuch 
admitunces,  till  the  death  of  the  faid  Dutchefs ;  and  that  (he 
being  deadj  the  Duke  became  lord  of  the  faid  manors,  and  the 
tenants'  eUates  being  determined  by  the  death  of  the  Dutchefs, 
their  admittances  being  only  for  theii  joint  .lives,  the  Duke,  a» 
next  admitting  lord,  had  a  right  to  a  general  fine.  And  the  bill 
fet  forth,  that  the  Duke  in  purfuance  of  this  right  had  called 
proper  courts,  and  had  regularly  aflefftd  the  defendant's  fines ; 
and  that  feveral  of  the  tenants  of  thefe  manors  had  fubmitted  to 
pay  their  faid  fines ;  but  that  the  defendants,  with  feveral  others, 
had  refufed,  under  a  pretence  that  a  general  fine  was  not  due  to 
the  Duke,  but  was  to  be. paid  to  the  heir  after  his  death.  The 
bill  therefore  prayed  that  the  Duke's  title  to  thefe  general  finea 
might  be  eftabli(hed. 

Anfwer.  The  defendants  in  their  anfwer  admitted  the  feveral  allegations 

in  the  bill,  and  that  the  Duke  was  intitled  to  be  tenant  by  the 

curteiy.     They  infifted  that  tJie  fines  which  they  w<rc  obliged 

2  V^ 
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to  pay,  were  known  and  afccrtaincd  by  cuftomi  and  that  the 
lord  was  bound  by  fuch  cudom,  and  could  i)ot  without  their 
being  parti«8|  create  any  eilaic  to  a  ftranger,  which  would  fub- 
jedt  them  to  any  cxtra<idinary  fines.  Ihey  inriiicd  that  by  the 
cuftom  of  thcfc  manore  a  lord  who  was  tenant  by  the  curtefy,. 
or  lady  tenant  in  dower,  had  no  right  to  a  general  fine  j  and 
that  they  were  only  obliged  to  pay  a  general  iine  to  the  lord  who 
cornea  in  by  defcent,  or  to  him  that  comes  in,  in  loco  haredts* 
They  infifted  that  although  the  Duke  was  become  tenant  for 
life  of  thefe  manors  by  the  Dutchefs's  death,  yet  no  fine  wa^ 
due  to  him;  for  if  he  had  been  tenant  by  the  curtcfy,  no  fine 
would  have  been  due,  and  his  claiming  by  fcttlement  cannot 
better  his  cafe ;  for  then  it  would  be  in  the  power  of  the  lords 
of  fuch  manors^  to  multiply  the  tenants'  fines,  and  greatly  bur- 
then their  eftates,  if  every  fuch  lord  who  hath  an  intervening 
ellate  by  fettlement  fliould  be  intitled  to  a  general  fine. 

Upon  the  nth  of  June  1725,  this  canfe  came  to  be  heard  be- 
fore the  Lord  Chancellor  Kifig* 

Serjeant  P^/igrf//py,  and  Torke  Attorney  General,  argued  for  f  ^5<J  1 
the  Duke :  that  the  Duke  by  this  fettlement  Was  a  purchafcr, 
and  ftood  in  loco  haredls.  That  the  tenants  having  accepccd  iid- 
niittancea  to  hold  during  the  life  of  the  tenant  and  the  iitc  of  iLc 
Dutchefs,  and  the  Dutchefs  being  dead,  their  eftates  were  ne- 
ceiTarily  determined :  and  the  fines  being  by  cuftoni  due  to  the 
next  admitting  lord,  and  the  Duke  of  Somerfd  being  fuch  lord, 
the  fines  were  undoubtedly  due  to  him,  and  there  was  no  pre- 
tence that  the  payment  of  them  ihould  be  poftponed :  nor  is  this 
any  wrong  or  hardfhip  upon  the  tenants,  for  this  was  a  jufl:  and 
honed  fettlenAcnt,  made  without  the  leaft  appearance  of  fraud, 
and  upon  the  moil  valuable  confideration  in  the. law:  nor  is  it 
any  mconvenience  to  the  tenants,  for  their  eftates  will  ftill  de- 
pend upon  the  life  of  the  lord,  who  admits  them ;  and  the  life 
of  a  tenant  for  ife,  is  as  good  as  the  life  of  a  tenant  in  fee.  It 
is  in  proof  from  fevcral  of  our  depofitions,  tliat  tenants  in 
dower,  and  tenants  by  the  curtefy,  have  admitted  in  fuch  cafes^ 
and  have  received  general  fines ;  and  thefc  inftances  determine 
the  prefent  queilion^  and  prove  that  the  Duke  hatli  an  unque& 
tionabk  right  to  the  fines  which  he  demands. 

TT^argf  Solicitor  General,  for  the  defendants  argued,  that 
the  payment  of  thefe  fines  depends  intirel^upon  the  cuftoms  of 
thefe  manord,  and  though  the  tenants'  eftates  ihould  be  deter- 
mined by  the  death  of  the  Dutchefs,  yet  it  does  not  neceffarily 
follow  from  thence,  that  the  Duke  is  intitled  to  a  general  finc^ 
ttnkfs  tliere  be  a  cuiloro  to  fupport  his  claim.    Tliel'e  fines  were 

Z  z  2  •riginally 
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orrginally  payable  only  to  the  heir,  or  a  purchafer,  and  were 
paid  in  nature  of  a  relief.  We  have  many  indances  in  oar  de- 
poHtionSy  where  tenants  in  dower  and  tenants  by  the  cunefy 
have  demanded  thefe  fines,  and  the  tenants  have  refufed  to  pay 
them  I  and  it  is  the  received  notion  throughout  all  the  counties 
where  thefe  fort  of  euftomary  eftates  prevail,  that  only  the  heir 
who  comes  in  by  defcent,  and  he  who  conKS  in  im  hco  iueredif, 
are  intiiled  to  a  general  fine. 

This  fettlement  which  the  Dufce  daims  by,  docs  not  alter  the 
nature  of  his  eftate ;  it  is  only  a  life  cftate,  and  what  the  law 
would  have  given  him  5  it  does  not  enlarge  his  eftate,  but  only 
exempts  him  from  being  punifhcd  for  wafte.  The  tenants  are 
ftrangers  to  this  fettlement,  and  are  not  at  all  concluded  by  it, 
and  it  muft  be  confidered  as  a  fraud  upon  them,  if  it  was  in* 
tended  to  create  fuch  an  eftate  in  the  Duke,  as  would  neceda^ 
rily  multiply  their  fines  and  encreafe  the  burthen  upon  their 
eftates* 

We  admit  that  dropping  fines  hare  been  paid  to  tenants  in 
dower  and  tenants  by  the  curtefy ',  but  no  argument  can  be  drawn 
L  ^57  ]  from  thence,  that  they  are  intidcd  to  a  general  fine :  and  if  the 
rule,  that  every  admitting  lord  is  intitled  to  a  general  fine,  (houid 
prevail ;  then  tenants  for  years  of  thofe  manors,  who  are  domini 
pro  tetfiporci  wouldl>e  intitled  -,  and  the  confequence  of  that  would 
be,  that  ftiort  leafes  of  thefe  manors  might  be  made,  and  the 
tenants  be  thereby  opprefied  by  frequent  and  extravagant  fines. 

But  what  the  defendants  chiefly  inCft  upon  is,  that  there  13 
no  cuftom  in  any  of  thefe  manors,  or  in  any  other  manor  of  the 
fame  ten]^|^  which  can  fupport  the  Duke's  demand  of  a  general 
fine  ;  v^BTthe  depofitions  contain  contrariety  of  evidence  upon 
^  ^Aiijpfit;  the  faireft  way  of  determining  this  queftion  feems  to 
'^^^y  direding  an  iflue,.  in  which  tliis  cuftom  and  the  Duke's 
right  may  be  tried. 

King  Lord  Chancellor.  The  firffi  queftion  arifes  upon  the  dc* 
termination  of  the  tenants'  eftates  5  and  they  were  undoubtedly^ 
determined  upon  the  death  of  the  Dutchefs  of  Somerfet ;  for  the 
grants  or  admittances  being  to  ea^h  tenant  to  hold  for  his  lift 
and  the  life  of  the  Dutchefs,  the  cftate  of  each  tenant  is  necef* 
farily  determined  by  her  death. 

The  next  and  principal  queftion  1$,  whether  a  fine  is  due  ta 
the  Duke  from  his  tenants  upon  the  death  of  his  Duchefs.  And 
in  the  relbWihg  this  queflion  it  is  fir  ft  tb  be  confidered  upon 
what  account  thefe  generd  fines  become  due  :  now  it  appeap» 
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from  the  nature  of  thcfe  admittances,  that  upon  the  death  of  the 

laft  admitting  lord,  all  the  eftates  ot  the  tenants,  which  arc  held 

under  his  admittances,  are  determined  5  and  their  eftates  being 

fo  determined,  it  is   neceflliry  for  the    tenants,  before  they  can 

have  any  new  eftate,  to  have  a  rcgrant  from   the  fucceeding 

and  next  admitting  lord,  which  regrant  they  have  a  right  to,  and 

that  right   gives   their   eftates  the  denomination  of  Unantright^ 

ejintes :    from     hence   it  appears,    that   the   fines  which   are 

paid,  are  paid  upon  account  of  the  admiflTion  to  the  new  edate ; 

and  therefore  that  lord  who  hath  a  right  to  admit,  hath  a  right  to 

the  fines  ;  the  lord  grants  the  tenant  a  new  ellate,  and  in  confi- 

deration   of  that,  a  fine  becomes  due  to  him  from   the  tenant. 

The  only  quedion  then  feems  to  be,  whether  the  Duke  hath  a 

right  to  admit.     And  the  tenants  feem  to  agree  that  he  has  \  for 

they  allow  that  if  a  particular  tenant  dies,  the  Duke  upon  the 

admiflion  of  his  heir,  is  intitled  to  a  dropping  fine*:  now  how 

can  the  Duke  be  intitled  to  this  dropping  fine,  if  he  be  not  the 

admitting  lord  ?  And  if  he  hath  a   power  to  admit,  and  hath  a 

right  to  a  fine  upon  the  determination  of  a  particular  eftate  by  the 

death  of  a  particular  tenant,  why  hath  he  not  an  equal  power  to 

admit,  and  an  equal  right  to  his  fines,  upon  the  determination  of 

the  tenants'  eftates  in  general  by  the  death  of  the  laft  admitting      r  <.^\ 

lord  ?  It  is  very  extraordinary  to  allow  it  in  the  one  cafe,  and  not  ^ 

in  the  other :  if  a  particular  tenant  dies,  his  eftate  is  determined, 

and  his  heir  muft  pay  a  fine  to  the  Duke  ;  yet  if  the  laft  admitting 

lord  dies,  all  the  eftates  of  the  tenants  are  determined,  and  yet 

the  Duke  hath  no  right  to  a  fine. 

It  hath  been  objedled,  that  this  is  multiplying  the  fines  of  the 
tenants,  and  fubjeding  them  to  frequent  burthcas  of  this  kind. 
But  where  is  the  incoaveniency  to  the  tenants  ?  They  are  ftill  to 
hold  during  their  own  lives  and  the  life  of  the  lord'^ho  admits 
tliem  \  and  that  is  the  very  tenure  of  their  eftates  :  niy  if  a  leflce 
for  years,  or  any  other  domnus  pro  tempore  ftiould  admit  them, 
their  eftates  would  be  good,  according  to  thefe  admittances, 
during  their  own  lives  and  the  life  of  fuch  lord  ;  and  the  determi- 
nation  of  the  lord's  eftate  would  have  no  influence  upon  theirs* 
Indeed  if  there  ftiould  appear  to  be  any  fraud  or  contrivance  in  a 
fetdement  of  this  kind,  by  putting  in  a  number  of  lives  fuccef- 
fivcly,  on  purpofe  to  multiply  the  fines  of  the  tenants ;  this  court 
would  undoubtedly  interpofc  in  fuch  cafe,  and  relieve  them  j  but 
in  the  prefent  cafe  nothing  of  that  kind  can  be  pretended* 

Thefe  are  my  prefent  thoughts  upon  this  queft-on :  but  as  thp 
counfcl  for  the  defendants  have  infilled  upon  having  an  iflijc  tried, 
I  readily  agree  to  it. 

Z  z  3  And 
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And  this^bcing  agreed  to  by  the  counfel  for  the  Du1ce»  an  iffiie 
was  direfled  to  he  tried  at  the  bar  of  the  CQurt  of  King's  Bench 
by  a  jury  of  Mlddlefex  \  which  ifluc  was  this,  v/'z.  whether  a 
jreneral  fine  was  due  to  the  Duke  of  Somerfet  from  the  tenants  of 
tjie  manors  of  Cochermsttth.  is'c.  as  next  admitting  lord,  upon 
the  death  of  the  Dutchefs  of  Somcr/fl, 

And  in  the  beginning  of  this  term,  the  iffuc  was  accordingly 
tried  before  Raymcnd  Chief  Juftice,  Mr.  Jufticc  Forte/cue^  and 
Mr.  JuRice  Reyiclds^  (Mr.  Jufticc  Potty/  being  abfent). 

Upon  the  trial  three  points  caipc  in  qucftion  in  relation  to  cti- 

dcnce. 

jx»H8  of  cufto-  I ,  Whether  lords  of  other  cuftomary  manors  (hould  be  allowed 
Sfluowerw  ^^  witnefi'cs?  And  it  was  refolvcd,  that  they  fhould  not,  becnufc 
fkirncjiej.  the  prefcnt  queftion  concerned  the  right  of  lords  of  fuch  manors, 

who  came  in  by  fettlement  to  their  fines ;  and  therefore  they  had 

9  plain  Intcreft  in  the  event  of  the  caufe. 

[  ^59  1  2.  The  fccond  queftion  arofe  upon  this  5  the  plaintiff's  counfel 

It  WIS  allowed  as  offered  to  give  in  evidence,  that  feveral  other  tenants  who  hold 
evidence  ag*iaft  of  the  maiiors  in  quellion,  under  the  fame  tenure  as  the  prefcnt 
tjic  defendants,  defendant?,  had  fubmitted  and  paid  their  fines  to  the  Duke  :  and 
nants  hAdVib-  ^^^^  cvidcncc  was  oppofed  by  the  counfel  of  the  defendants,  who 
mitc.^d,  and  infiftcd,  thnt  what  was  done  by  other  tenants  could  not  be  given 
f**'^'  in  evidence  againft  them,  for  they  were  ft  rangers  to  the  defend- 

ants,  and  had  fubmitted  fincc  the  fuit  was  commenced.  It  was 
faid,  that  evcnif  a  vc:di£t  hnd  been  recovered  againft  the  other 
tenants,  it  could  not  be  given  in  evidence  againft  the  prefent  de- 
fendant*?, much  lefs  a  matter /;;  paisy  which  wasfo  recent,  that 
it  could  be  of  no  manner  of  weight. 

To  this  It  wns  anfwcred,  thaf  it  being  a  cuftom  which  w^as 
now  trying,  it  was  very  proper  to  give  in  evidence  the  ads  and 
F^^fw  iSi.  ulages  of  the  tenants  of  the  fame  manors.  And  the  cafe  of  the 
city  o{  Lctidon  v.  CLirhe  in  this  court  before  Holt  Chief  Jufticc 
was  cited,  where  (it  wasfaid)  verdiQs  againft  former  defendant^ 
who  were  in  the  li|cc  ciicumftanc^s  as  the  then  defendants,  were 
.  permitted  to  be  given  in  evidence.  So  in  the  cafe  of  toll,  where 
actions  arc  brought  for  not  paying  it,  the  plaintiff  is  always  allow- 
ed to  give  in  evidence  payment  by  others  j  unlefs  it  be  made  ap* 
pear,  that  fuch  payment  was  by  collufion.  So  in  the  cafe  of 
mdus^s  this  kind  of  evidence  i$  always  allowed. 

The  court  held,  that  they  never  knew  this  kind  of  evidence 
^enied  j  and  tlic  weight  of  it,  and  the  recency  of  the  fadi,  were 

circumftan(:e9 
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circumftances  entirely  proper  for  the  jury  :  fo  the  p&intiff  was 
allowed  to  give  the  evidence  he  offered. 

3.  The  third  point  was  the  mod   material,  and  that  arofe  Cuiloms  of  other  > 
upon  the  plaintiff's  ofFeiIng  to  give  in  evidence  feveral  inllances  ^iaewe!"'"** 
of  fines  being  paid  in  like  cafes,  to  lords  of  other  manors*  ^.  A.Pf^/j/^ 

This  was  oppofed  by  the  Solicitor  General  for  the  defendants, 
^Rrho  infiftedj  that  this  kind  of  evidence  could  not  be  given ;  for 
the  cuftom  which  was  now  in  difpute,  was  ufed  and  confined  to 
the  manors  in  queftion ;  and  therefore  no  cuftom  which  prevailed 
in  other  manors,  could  be  any  ways  applicable  to  the  particular 
cuftom  now  in  difpute.  Cuftoms  are  different  in  different  ma* 
nors,  audit  would  be  of  the  woift  confequence,  and  create  tlie 
utmoft  confuHon,  if  the  cuftom  of  one  manor  fhould  be  allowed 
in  proof  to  fuppott  the  cuftom  of  another  manor.  Cuftoms  of 
particular  manors  are  in  their  nature  diftinft,  but  if  this  fort  of 
evidence  (hould  be  allowed,  the  cuftoms  of  all  manors  muft  be-  [  660  } 
come  the  fame :  in  fome  manors  heriots  are  paid,  in  fome  not ; 
in  fome  the  fines  are  certain,  in  fome  arbitrary ;  but  becaufe  a 
heriot  is  paid  in  the  manor  of  ^*  is  it  therefore  any  reafon  that  a 
heriot  muft  be  paid  in  the  manor  of  B  P  Certainly  no ;  for  the 
cuftom  of  one  manor  can  by  no  means  be  conclufive  upon  an- 
other manor ;  becaufe  each  manor  hath  its  particular  cuftoms, 
and  they  have  no  relation  to  one  another,  but  by  accident.  Each 
manor  hath  its  own  cuftoms,  and  the  validity  of  thofe  cuftoms 
muft  depend  upon  their  own  ftrcngth,  without  having  any  affift- 
ance  from  the  cuftoms  which  prevail  in  other  manors. 

Serjeant  Wynne  of  the  fame  fide  faid,  that  it  had  been  the  con- 
ftant  pra£lice  on  the  Northern  circuit,  where  queftions  of  this 
kind  frequently  arofe,  always  to  diiallow  of  this  fort  of  evidence ; 
and  he  cited  a  cafe,  in  which  Mr.  Juftice  Reynolds  ruled  it  fo, 
the  laft  affizes  at  Carlijle. 

Serjeant  Pengeliy  contra.  The  evidence  we  offer,  is  in  order 
«to  fliew  the  uniformity  of  the  cuftoms  of  thcfe  kinds  of  manors 
in  general,  throughout  the  whole  county.  We  do  not  fay,  that 
becaufe  there  is  fuch  a  cuftom  in  one  manor,  that  there  muft 
therefore  neceffarily  be  the  fame  cuftom  in  another  ;  no,  we  arc 
only  attempting  to  explain  the  nature  and  tenure  of  thefecufto- 
mary  eftates,  and  are  going  to  fliew,  that  wherever  thefe  fort  of 
eftates  prevail,  the  lords  who  have  been  tenants  for  life  of  fuch 
manors,  have  always,  without  any  controverfy  received  their  ge- 
neral fines :  and  this  muft  certainly  be  very  proper  evidence  in 
the  prcfent  queftion :  it  will  prove,  that  it  is  the  nature  of 
u  cfc  eftates  in  all  places  where  they  prevail,  to  be  fubjedl  to  the 
Z  z  4  payment 
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payment  of  fines  in  like  cafes,  and  that  is  the  undoubted  pnri« 
Poft  66^.  ^on-  lege  of  like  lords  to  be  intitledto  them.  If  there  fhouid  be  a 
^'*  queftion  whether  a  copyhold  can  be  entailed ;  the  party  would 

have  liberty  to  give  in  evidence  the  cuilom  of  entailing  in  other 
m  mors.  But  I  hope  the  court  will  have  no  diinculty  m  allowing 
this  fort  of  evidence,  fmce  this  very  quedion  hath  been  already 
determined  upon  a  foiemn  trial  at  bar  between  Chapman  and  jit^ 
kin/on,  Mich.  24  Car.  ii»  £.  R.  3  Keb.  90.  where  the  queftion 
was,  whether  a  general  fine  was  due  to  an  infant  fucceeding 
lord,  during  his  minority ;  and  upon  tlie  trial  of  this  ifTuCy  the 
defendants  gave  in  evidence,  that  otiier  manors  adjoining  had  the 
fame  cudom  not  to  pay  to  the  lord  till  he  was  of  full  age;  and 
the  book  fays^  that  tlic  court  held  this  evidence  to  be  good. 

Attorney  General  of  the  fame  fide,  The  prefcnt  queftion  con- 
cerns the  nature  of  cuftomary  eftates  in  general,  and  this  is  a 
tenure  by  which  the  greatcft  part  of  the  eftates  in  the  Northern 
counties  are  held :  it  is  not  the  cudom  of  theie  particular  manors, 
Z  661  1  which  the  prefentqueflion  is  confined  to,  but  the  queftion  relates 
to  thefe  eftates  in  general,  and  therefore  it  is  very  proper  to  exa- 
mine into  the  tenure  and  nature  of  thefe  eftates  in  all  other 
places  where  they  prevail.  The  ifiue  which  is'  to  be  tried 
is  not  whether  there  is  fuch  a  cuftom  in  thefe  particular  manors, 
but  whether  the  Duke  of  Somrrfet^  as  next  admitting  lord,  hath 
a  right  to  thefe  fines  ;  fo  that  the  right  is  the  thing  in  queftion, 
and  to  prove  that  he  hath  a  right,  we  are  going  to  (hew,  that  it 
is  the  nature  of  thefe  eftates  to  be  fubje£t  to  a  general  fine  in  fuch 
cafes.  If  any  difpute  ftiould  arife  about  Gavelkind  lands  which 
lie  out  of  the  county  of  AV/;/,  (as  fome  lands  of  that  tenure  do) 
can  it  be  pretended,  that  the  party  would  not  be  admitted  in 
that  cafe,  to  examine  into  the  cuftom  of  Gavelkind  in  general  ? 
And  it  is  no  more  that  we  contend  for  in  the  prefent  cafe ;  we 
only  defire  that  we  may  give  evidence  of  what  is  the  general 
cuftom  of  tenarit-right  eftates* 

Lutnvyche  of  the  fame  fide,  I  have  gone  the  Northern  circuit 
many  years,  and  I  have  always  obfervcd  it  to  be  the  pradice,  to 
allow  this  fort  of  evidence  (and  in  this  Bootie  and  Faxafitrley  who 
had  gone  the  fame  circuit  many  years,  and  were  of  counlel  with 
the  Duke,  agreed  with  him.)  He  cited  the  cafe  oi  Reify  which 
was  tried  fome  years  ago  at  Carliflcy  and  was  thus :  A.  was  lord 
of  a  manor,  and  was  the  laft  admitting  lord,  and  fold  the  manor 
to  B.  afterwards  C.  one  of  the  cuftomary  tenants  of  the  faid 
manor  died,  and  B.  admitted  his  heir ;  then  A.  who  was  the 
laft  general  admitting  lord  died,  and  B.  demanded  a  fine  of  the 
Jieir  of  C.  and  upon  the  heir's  refufing  to  pay  it,  B.  brought 
}>il  a^ipti    againit  l)im   to  recover  it  \  apd  upon  the  trial  B^ 
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was  permuted  to  give  evidence  of  what  was  the  cuftom  of  other 
manors  throughout  the  county* 

Raymond  Chief  ]uRicCi  I  have  always  looked  upon  it  as  a  fet- 
tled principle  in  the  law^  that  the  cuftoms  of  one  manor  (liall 
uot  be  given  in  evidence  to  explain  the  cuftom  of  another  ma- 
nor (i);  for  if  this  kind  of  evidence  (hould  be  allowed,  thccon- 
fequcnce  feems  to  be^  that  it  would  let  in  the  cuftom  of  one 
manor  into  another,  and  in  time  bring  the  cuftoms  of  all  manors 
to  be  the  fame.  I  fliould  readily  admit  that  this  evidence  might 
be  allowed,  if  the  cuftoms  of  tenant-right  eftates  were  the  fame 
in  all  manors  ;  but  it  is  plain  that  the  cuftoms  of  thefe  eftates  are 
difFerent  in  different  manors :  for  thefe  reafons  I  am  inclined  in 
my  own  private  opinion,  to  difallow  the  evidence,  which  is  now 
offered :  but  upon  the  authority  of  the  cafe  in  KdU,  and  upon 
the  credit  of  the  Gentleman  who  go  the  Northern  circuit,  and 
affirm  that  it  has  been  the  conftant  practice  to  allow  this  kind  of 
evidence   there^  I  mufl  fubmit,  though   againft  my  own  opi-      j.  ^^    . 

Fortefcue  Juftice,  I  think  the  evidence  which  is  offered  ought 
to  be  allowed ;  there  is  a  great  difference  betwixt  the  cujiom  of  a 
manor,  and  the  tenure  of  a  manor ;  and  the  queftion  which  we 
;ire  now  trying  merely  concerns  the  tenure  o(  the  plaintiff's  ma- 
nors ;  therefore  it  is  very  proper  to  enquire,  what  are  the  quali- 
ties which  attend  other  eftates,  which  are  held  by  the  fame  te^ 
fiure*  And  it  muft  give  great  fatisfaftion  to  thofe  who  are  to 
try  the  prefent  queftion,  to  know  how  far  tliis  quality  of  paying 
fines  in  like  cafes,  has  attended  the  like  tenure  in  other  manors. 
I  think  the  caf^  in  Keble  is  a  plain  authority,  and  we  muft  follow 
precedentSt 

Reynolds  Juftice,  I  have  been  always  of  opinion,  that  the  cuf- 
tpips  of  one  manpf  could  not  be  made  ufe  of  to  influence  the 
cuftoms  of  another.  And  fo  it  has  always  been  held  in  cafes 
where  the  difpute  is  concerning  the  intaiiing  of  a  copyhold ; 
where  the  cuftoms  of  adjoining  manors  are  never  allowed,  as 
evidence  to  Oipport  the  cuftom  of  the  particular  manor  in  quef- 
tion. But  upon  the  authority  of  the  cafe  which  has  been  cited, 
and  upon  what  has  been  affirmed  by  the  gentlemen  at  the  bar,  I 
fubmit  that  the  evidence  that  is  oftered  fhall  be  allowed^  though 
it  is  contrary  to  the  notion  I  have  always  had  of  the  rules  of  evi- 
dence. 


(l)    S.   P.    Per   HardzvtckeC.     2  Jtk^  189.     Per  Bulkr  ].  Nohle 
piat$  C5*  Chaffer  rfElyy,  H'mremi    v.  Kemnwajf  Dou^i  495 . 

Upoa 
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ITpon  this,  the  plaintiiF proceeded  to  give  evidence  of  the  cof- 
toms  of  other  manors* 


uV.5.  It  "t  in- 
tended to  i\  nd 
down  to  C.  B. 

for  their  opinions,  but  they  w^rc  up;  however  upon  putting  the  cafe  to  them  and  the  Banms  of  the 
Exchequer,  chey  w-re  all  of  opinion  (as  Judge  Denton  told  me)  that  the  evidence  ef  ochermanckrt  IWbIA 
aot  have  been  allowed,  and  faid  they  had  never  known  it  {%), 


And  after  a  long  examination  of  witnefles  in  relation  to  the 
cuftoms,  and  what  had  happened  in  other  manors,  viz.  that 
tenants  in  dower,  jointrefles,  and  tenants  for  life  by  fettlements, 
had  had  general  fines  paid  to  them  by  their  tenants ;  the  jury, 
by  the  direftion  of  the  court,  brought  in  a  rerdifl  for  the  plain- 
tiff the  Duke  of  Somerfet. 

And  at  the  end  of  this  term,  the  caufe  came  on  again  before 
the  Lord  Chancellor,  who  decreed  the  tenants  to  pay  tlieir  fines, 
and  gave  the  Duke  his  cofts. 


(2)  Bat  the  point  here  decided 
itk  B.  R.  was  confirmed  in  Lvw- 
ther  V.  Rnujf  in  Dvm.  Proc.  Fort, 
44.  Fide  alfo  Dean  tff  Chapter  of 
Ely  V.  J^ratrertf  2  Atk.  1 89.  ^. 
purntMixv.  Htttchins^  Cozup*  807. 
in  which  it  is  laid  down,  that 


proof  of  a  cuftom  in  other  parifliet 
is  no  evidence  to  afieft  the  pariik 
in  queftion  unlefs  the  cuftom  is 
laid  as  a  general  cuflom  c/  rh^ 
tounhy.      See    alfo    Rudding     v. 


C  663  ] 

A>  is  bound  a^;- 
prentice  to  B* 
who  is  a  free- 
man of  the  city 
ot  London^  and 
ji,  is  bound  and 
in  rolled  there, 
then  goes  and 
Jives  with  his 
mailer  in  ATui- 
dUfcx.     The 
juftices  of  the 
pea«e  for  the 
county  may  dif- 
charge  him. 
L.  Riiym.  taio. 
iSefs.'Ca.  285. 
»  no.  22;;.  Caf.  ct 
^clt.  ^Rem.  p. 
TiS.  no.  i6j. 
S.  C. 


Dominus  Rex  verf.  CoUingbume. 

THIS  was  an  order  of  feflions  made  at  Hick/s  Hatl^  for 
the  difcharge  of  an  apprentice  to  a  freeman  of  the  city  of 
London^  and  ^ho  was  bound  and  inrolled  there  :  and  the  older 
being  removed  hither,  tliere  were  three  exceptions  taken  to  it  ( i  )• 

T .  That  the  apprentice  was  bound  and  inrolled  in  Lcnd&n. 
2.  Not  bound  by  the  juftices.  3.  Not  a  trade  within  the  ftatute, 
he  being  a  glazier. 


(l)  The  report  in  1  Se/s*  Cafes 
is  inaccurate  in  its  flate  of  the 
cafe.  It  reprefents  the  apprentice 
as  Dcing  bound  in  Middttfex,  and 
yet  makes  the  lil  ohjedlion  to  be 
that  which  is  taken  here, '  that  :ht 
apprttrtict  nv as  bound  and  inrolled  in 
London.'*  It  then  ftates  the  2d 
ebjection  to  be    ''  that  he   was 


bound  by  the  jollices,"  which 
independant  of  thecontradiAion, 
could  never  be  a  i^round  ofob- 
jedion  at  all.  Indeed  the  anfwer 
given  p.  287.  fhewsthatweflioald 
read  the  2d  objeAion  there  as  it  is 
put  here ;  <«  not  bound  by  the 
jnfticcs." 

To 


Michaelmas  Term  td  Geo.  (6$ 

To  thcfc  exceptions  it  was  anfwcred,  that  the  daufc  of  the 
Itatute  5  Eiiz.  c.  4.  §  35.  enads,  **  That  if  any  mailer  ihall 
•*  mifufe  his  apprentice,  he  (hall  repair  unto  one  juftice  of  the 
•*  peace  wheic  he  dwelleth,  CsTr.*'  And  §  40.  provides*,  "  That  the 
•*  cudoms  of  London  and  Norwich  fliall  be  faved.''  Se^.  35»has 
al^vays  received  a  large  conftruftion  in  favour  of  the  jurifdi<3ion 
of  ju dices,  for  though  upon  the  mader^s  complaint  no  power  is 
given  to  the  judiccs  to  difcharge,  yet  in  21  Car.  2.  |  Sound. 
313.  I  Veni.  1 75.  Hcnvkfworth  and  Hsl/aru^s  cafe,  it  is  held, 
that  it  was  reafonable,  and  within  the  intent  of  the  ftatute,  that 
an  apprentice  fhould  be  difcharged  from  an  ill  matter,  as  well  as 
a  mafter  (hould  be  difoharged  from  an  ill  apprentice ;  and  in  1 
Mod,  W  ilkins  V,  Edwards  tlierci  is  the  fame  point,  and  in  i  Vent. 
>74- 

I .  The  firft  and  principal  quedion  is,  whether  the  court  of 
fciRons  at  Hichs*s  Hall  have  any  jurifdi£lion  to  difcharge  an  ap- 
T>:  entice  to  a  freeman  oiLondm\  or  whether  he  is  not  to  be  dif- 
.  !i  i^/  ^^  only  by  the  mayor's  court.  It  is  found  that  the  apprcn- 
*'"c  II  wH  u  Irh  his  matter  out  of  the  city  oi  London ^  and  within 
llic  iaufdiclion  of  the  judices  of  Middle/ex.' 

To  this  exception  it  wns  anfwered,  that  the  datute  does  not 
rcgnn^  ^vherc  the  hinding  or  inrolling  is,  but  gives  the  jurifdlfti- 
on  jXj^refsly  to  the  judices  of  peace  where  the  matter  lives ;  and 
if  this  did  riot  belong  to  the  juftices  of  Middle/ex^  where  the 
niaftcr  lives,  there  would  be  a  failure  of  juttice  ;  for  neither  the 
chamberlain,  or  any  other  city  magidrate,  have  jpower  to  compel 
the  muder's  appearance  before  them. 

2-  To  the  fecond  exception  it  was  faid,  that  it  was  immate- 
rial where  the  apprentice  was  bound,  for  the  fame  reafon. 

3.  And  to  tlie  third  exception  it  was  faid,  that  formerly  indeed 
it  was  a  doubt,  whether  the  ftatute  did  extend  to  all  trades  ;  but 
of  late  it  hath  been  fettled  and  agreed,  that  it  does.  Salk,  471. 
(2)  Palm.  526.     2  Keb.  822.     Rexy.  Taunton^  Hit.  6  Geo. 


The  court  afiirmed  the  order  of  difcharge,  and  faid  they  would 
not  take  away  the  jurifdlftion  of  the  mayor's  court,  but  only 
give  a  concurrent  jurifdiftion  to  the  juftices  of  the  peace  for  the 
f ounty.  And  it  would  be  very  inconvenient,  to  have  appren- 
tices to  a  freeman  oi  London ^  who  are  bound  there,  and  who  live 
in  diftant  countries,  obliged  t6  come  up  to  the  mayor's  court  to 


(^)  Is  contra,  but  evidently  againU  the  opinion  of  the  reporter. 

get 
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get  themrelves  difcharged  and  the  words  of  the  ftatute  arc  tctj 
plain ;  for  they  give  the  jurifdidion  to  d^  jnftices  where  the  ap- 
prentice lives* 

Cheval  vcrf.  Nichols.    In  Scaccario. 

»I^.  Ahr.  63.    /^  N  E  Join  Hall  was  poflcflcd  of  a  term  for  years  in  certain 

c  7.  S.  c.  \^  lands  lying  in  the  county  of  MiidlefeK^  and  granted  an 

^ofxJ^'il'f  annuity  of  40/.  to  the  plaintiff  to  be  ifluing  out  of  the  lands. 

ing  in  Afiddlt-    The  defendant  being  concerned  for  this  Haii  in  the  management 

>f*i  -^-hathM-  of  fomc  of  his  affairs,  knew  that   Hall  had  granted  this  annuity 

grait^  and'then  ^^  ^^  plaintiff,  and  had  feen  the  deed,  and  paid  him  part  of  the 

purchafes  the      annuity  upon  Hairs  account :  afterwards  /fa// purchafes  the  re- 

th*^*^"**^     verfion  of  thcfe  lands,  and  then  the   defendant  purchafes  the 

the  grantee  (hall  term  and  the  reverfion  of  Hall.     Hall  dies,  and  the  defendant 

Jure  his  annuicj  refufed  to  pay  the  plaintiff  his  annuity,  becaufe  the  deed  by 

JhoiMthWsifaat  ^hich  /fa// had  granted  it  was  not  regiftered  according  to  the 

%iratootregifter-  ftatute '7  Ann.  r.  20*  which  requires  that  all   deeds  or  convey-^ 

«<^  (0*  ances  of,  and  all  incumbrances  upon,  lands  lying  in  the  county 

of  Middlefexy  (hall  be  regiftered  within  fuch  a  time  at  the  office ; 

otherwife  every  fuch  conveyance  (hall  be  void  againft  any  fubfe- 

quent  purchafer  for  a  valuable  confideration.     The  defendant 

therefore  infifted  that  he  was  a  fubfequent  purchafer  for  a  valu^ 

able  confideration,  and  that  the  plaintiff's  claim  of  an  annuity 

could  not  affe£l  him^  becaufe  it  was  not  regiftered. 

The  whole  court  were  clearly  of  opinion,  that  the  plaintiff 
was  intitled  to  have  his  annuity  out  of  thefe  lands  againft  the  de- 
fendant, notwithftanding  this  ftatute*  For  the  ftatute  only  in- 
tended to  give  fuch  notice  of  former  incumbrances  to  purchafcrs, 
that  they  might  not  thereby  be  defrauded  \  but  if  a  man  knows 
of  his  own  knowledge,  that  there  is  a  prior  incumbrance,  and 
notwithftanding  that  knowledge  will  be  a  purchafer,  the  ftatute 
was  never  intended  to  relieve  fuch,  though  the  firft  incumbrance 
was  not  regiftered.  For  where  a  man  purchafes  with  notice  of 
a  prior  incumbrance,  he  purchafes  with  an  ill  conf(:ience ;  and 
iu  a  court  of  equity  his  purchafe  fliall  never  be  eflabliftied.  * 

Therefore  they  decreed  the  plaintiff  his  annuity  and  tlie  ar- 
rears. 


(1)  Vide  Lord  Forbes  v.   De^  -^«*.  436.  S.  C.     SifeUom  v.  Cojf 

nifi$nlBro.  F.    C.   429.   13  P'in.  Drumm$nd  it  aP ,  Amb.  624,  and 

Ttt,  Fraud,   (L.  a.)  550.    Ca^  9.  ifthe com mon agen t of thr vendor 

Blades  v.  Blades ,  i  £f.  Abr.  358.  and  vendee  have  notice  ic  is  fttA** 

J.C  yiz'iV.  Le  Hcve,  I  Vez.  614.  cicnt.  Utfufra. 


T 
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Buckley  verf,  Nightingale.     la  C.  B. 

H  £  plaintiff  as  adminiftrator  of  the  goods  and  chattels  of  An  heir  hatft 

Joan  Terry  widow  deccafed, which  were  unadminiftered  by  ^^^^  ********- 

ydn  Terry  deceafed,  who  was  the  executor  of  the  faid  Joan^  yj^^^  fcSi*n« 
Drought  an  a£lion  of  debt  againft  the  defendant  as  fon  and  heir  be  liable  ibr  tte 
€>f  Matthew  Nightingale  deccaCed,  upon  a  bond  executed  by  the  ^^^^j^J^  ^^ 
faid  Maithew  the   father,  for  the  payment  of  200  /•  to  the  faid  ^^^  than  to  Ae 
Joan.     The  defendant  pleads,  and  admits  that  he  is  fon  and  heir  ▼»!«'?  ^  t^ 
of  the  faid  Aftf//Aw  (the  obligor),  but  fays  that  the  faid  obligor  J«^^Wfce«i«d* 
his  father  in  his  life-time  was  feifed  of  a  meffuage  or  tenement 
called  PryorSf  and  in  confideration  of  the  fum  of  300  /•  demifed 
the  fame  to  J.  S,  for  ninety-nine  years,  refcrving  only  a  pepper 
corn  yearly  rent ;  and  that  t!ie  faid  defendant  had  not  any  lands 
or  tenements  by  hereditary  defcent,  nor  had  he  ad  diem  in:petra» 
tionh  brew  originalis  prad^y  ox  at  any  time  after,  except   the 
reveriion  of  the  faid  mefluage  and  tenement,  and  one  mefliiage 
and  three  roods  of  land  in  R.  being  together  of  the  value  of  300  /• 
and  no  more :  and  then  he  fets  forth,  that  the  obligor  his  father^ 
in  his  life-time,  before  his  entering  into  the  faid  bond  upon  which 
this  adion  was  brought,  did  become  bound  to  one  Thomas  Poole  ^ 

in  120 /•  which  laft  bond  at  the  time  of  his  death  was  in  full  \ 

force  and  undifcharged  ;  and  then  goes  on  and  fets  forih  in  like 
manner  three  other  bonds,  each  for  the  fum  of  2co  /.  in  which 
his  Caid  father  was  bound  to  thpee  other  perfons  *,  and  (hews  that 
he  died  and  left  the  faid  bonds  (landing  againft  him  in  full  force  • 

and  viftue :  then  the  defendant  fays^  that  long  ante  impetraticnem 
hrevis  originalu  prad*  for  the  plaintiff,  viz,  upon  the  firll  of  June 
1720,  he,  the  defendant,  agreed  with  the  feveral  perfons  al'ore- 
faid  to  whom  his  father  was  bound,  to  pay  them  ihem  the  fe- 
veral fums  aforefaid,  which  in  the  whole  amounted  to  6coA 
which  he  avers^  more  than  the  value  of  the  faid  melTuage  and 
tenement  and  lands  in  R,  and  the  reverfion  ;  et  petit  judicium  Jl 
ipfe  ut  filius  et  hares  ipftus  Matthei  patris  de  debito  prad*  virtufe 
fcripti prad*  onerari  debeat^  blc.  and  then  avers  that  the  faid  Joan 
Terry^  in  her  life-t^me  refufed  to  accept  in  fatisfaftion  of  her 
faid  debt,  her  proportion  of  the  faid  fum  from  the  defendant  to- 
gether with  thexefl  of  the  faid  creditors.  To  this  plea  the  plain- 
tiff demurred.  . 

And  upon  argument  the  whole  court  were  of  opinion,  that  the 
defendant's  plea  was  good;  for  though  it  was  the  defendant*^ 
debt  becaufe  his  anceftor  had  bound  him,  yet  he  is  liable  no  fur- 
ther than  to  the  value  of  the  land  defcended  ;  and  as  foon  as  he 
has  paid  his  aaceitor'9  debts  to  tlie  value  of  the  land,  he  (liall 

hold 
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hold  the  land  difcharged.  Otherwife  be  might  he  chargeable  aJ 
infinitum.  The  cafes  which  were  cited  in  die  argument  were  2o 
H.  7.  5*  6.  Keilxv,  62>  6 J,  64.  26  H.  ^  im  Phw* 
440(1). 


(i)  Hile  Sbettlrsomk  v*  Neville^  I  Term  Rgf,  454,. 

C  ^^^  3  Browning  verf.  Newman* 

jft  Guildhall  coram  Raymond  C.  J.  de  B«  R. 

C^efof wonts  TT^HIS  was  an  a£tion  upon  the  cafe  for  thefc  ^rords; 
Jfc'wftom  If  *  1  "  You  are  a  thief,  and  I  will  prove  you  fo."  The  plain- 
y.  5.  and  feve-  tiff  declared  that  by  rcafon  of  the  defendant's  fpeaking  them,  on^ 
lal  Oilier*  i  the  yohn  Merry  and  divers  others^  who  were  his  cuitomers,  left  off 

to  prove  the  loit 

of  7, 5/$cu-         Upon  the  trial  the  plaintiff  proved  the  fpeaking  the  words,  and 
Wy/*^^'*"     the  fpecial  damage  as  to  Merry  \  and  would  have  gone    on  to 
prove    by    feveral    others,    that    had     likewife   left   off  deal- 
ing  with  him  by  reafon  of    the   defendant's   fpeaking  tlAcfc 
words. 

But  the  defendant  oppofed  this ;  becaufe  (as  he*  infilled)  he 
could  not  be  fuppofed  to  be  prepared  to  anfwer  fach  uncertain 
kind  of  evidence. 

The  Chief  Juftice  faid.  That  in  a£lion$  for  words  which  are 
not  in   themfelves  adioiiable,  and  where  the  fpecial  damage  is 
the  j^V  of  the  a£lion»  this  fort  of  evidence  is  allowed,  though  &e 
^  particular  inftances  of  fuch  damages  are  not  fpecified  in  the  de- 

claration :  but  in  aftions  for  words  which  are  themfelves  aftion- 
able,  (as  the  prefent  words  are)  particular  inftances  of  fpecial 
damage  ihall  not  be  given  in  evidence,  unlefs  particularized  in 
the  declaration.     And  therefore  he  thought  the  plaintiff  could 
not  be  allowed  to  give  particular  inftances  of  the  lofsof  any  other 
B  tlie         I     c^ft®"^^^>  except  Merry.     He  faid  tliat  he  had  known  it  ruled 
general "eli-       othcrwife ;  httt  that  this  was  his  opinion  :  however  he  admitted 
^enceoftheiofi  the  plaintiff  to  give  general  evidence  of  the  lofs  of  cuftoni^ 
•fctftomen.       crs(l). 


(O  That  modern  prance  does  ftot  warrant  this  diffia^oo^  «ft^ 
BuU,  L.  M.  P.  7^ 
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Marriot  vtrf,  Marriot.     In  Scaccario. 

lljfA RRIOTy  Mafter  of  the  Exchequer  of  pleas,  made  his  Aft« pwUtc  of  J  Oti^jr. 
•^^  wiU,  and  left  his  wife  executrix  and  refiduary   legatee.  of'qully'mT 
His  fons  were  plaintiffs  in  this  cafe,  and  contended,  that  this  inquire  imo  the 
devife  of  the  refiduum  was  gotten  by  fraudulent  means,  and  by  fur-  faimcft  ot  a  rcfi^ 
pri^e.     The  wife   produced  the  probate  of  the  will ;  and  the  pcr^njj  c'ut=. 
counfel  in  behalf  of  the  wife  the  defendant  contended,  that  the 
probate  of  the  will  was  conclufivc  evidence  touching  this  difpo-    p  gg     v 
iition  of  the  refiduum^  and  that  a  court  of  equity  could  not  look     *• 
into  the  fame,  but  that  it  was  merely  of  ecclefiadical  jurifdi£tion> 
and  to  be  determined  there. 

And  in  this  queftion  four  things  were  confideredby  the  court. 
Tirjl^  How  the  jurifdi£kion  of  teftamentary  matters  ftood  by  tlie 
civil  law* 

The  way  of  authenticating  wills  in  the  civil  law  was  firft  be-  Tra£l.  Tnaa- 
fore  the  prator^  and  afterwards  before  the  magtjltr  cenfusy  for  tuum,  to.  i.  i» 
they  reckoned  wills  to  be  in  the  nature  of  judgments  or  decifions  38»b.n.   - 
that  a  man  himfelf  made  touching  his  eftate.     And  therefore 
they  were  (hut  up  with  the  magiftrate  during  the  life  of  the  per* 
fon,  for  the  quiet  and  repofe  of  tlie  family,  but  were  opened 
after  his  deccafe*     They  were  figned  by.  the  teftator,  and  fcaled 
by  him,  and  by  the  witneiTes,  upon  a  thread,  and  carried  in  to 
the  prator :  after  the  death  of  the  parly  the  witncffes  were  called 
if  living,  to  acknowledge  their  feals ;  if  they   were  not  living, 
then  the  feals  were  broke,  and  the  will  opened,  in  the  prefence 
of  other  fufEcient  witneiTes;  and  the  will  was  regiftered,  and  a 
copy  of  it  delivered  over  to  any  perfon  that  would  afk  for  the 
fame.  For  it  was  reckoned  as  a  matter  of  record, and  thercfoie  any 
perfon  might  have  accefs  to  it.     For  this  fee  Digefi.  lib.  28.  tit.  1.  Traa.  Traa*- 
^i  tejfamentafacerepcjfunty  et  quemadmodum  t efi amenta  fiant :  and  ^""*'^»  ^^  *'*-**^ 
Cod.  lib.   6.    ///.    32.    ^iemadmodum    tejlatnenta  aperiantuVy  t^c. 
When  any  legacy  was  difpofcd  of  to  pious  ufes  for  the  ufe  of  the 
thurch,  or  for  monafleries,  or  for  the  poor,  the  biihops  were  to 
fuc  for  the  fame,-  and  fee  to  the  adminiftraLion  thereof.     This 
appears  by  the  Code^  lib*  x.  ///.  3.  leg.   42.  §  6.  necejfariutn,  §  7.  ^ 

$  8.  and  $  9. 

Upon  this  the  bifliop  began  to  intermeddle  with  the  probate  of 
wills,  which  was  a  temporal  authority.  But  this  Jitjlmian  would 
not  endure,  and  therefore  in  his  Code  he  puts  the  law  againft  the 
bifhop*s  probate  of  wills  before  the  laws  herein  before  mentioned : 
and  it  is  afterwards  faid,  eodem  tit.  leg.  4 1  •  Repctita  prcmulgatictie^ 
ncn  Jolum  judUes   quorumlibet  trihiwaiium^  vcrum    fticm  defetifores 

ewltfiarum 
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ecclejiarutn  btyus  alnut  urbis^  quos  turptfflmum  infinuan£  uhimasd^ 
JicienHum  voiuntates  genus  irrepfcrat^  pr^monendos  ejp  cenfermts^  ne 
rem  attingant^  que  nemini  prorfus  omnium^  fecundum  con/Htutionum 
pntcepia^  preterquam  magtfiro  cenfus^  competit ;  abfurdum  etenim 
clericis  eji^  immo  etiam  opprobriofum^  ft  peritos  ft  velint  [o/lendere\ 
difceptationum  tjfe  forenftum  :  temeratonhus  hujtis  fanBwnis  poena 
euinquaginia  librarumauri  feriendis  :  datum  xiil  KaL  Dec.  C,  P» 
Jufiiniano  A.  II.  et  Opiliano  C^ss.  DZXIIII.  Thus  things  ftood 
by  the  civil  law* 

[  668  ]  ^^  ^^"^^  ^®^»  *"  ^^  fccond  place,  to  conGdcr  how  things 
ftood  by  the  canon  Iaw»  The  popes,  as  their  power  increafed, 
endeavoured  to  get  the  jurifdi£lion  over  teftaments  ;  and  this  ap- 
pears by  the  decretal,  lib.  3.  ///.  26.  r.  6.  Si  hitredes  jujfatefta" 
^TnA  T  aa  ^^'^  '^^  adimplevtrintf  ab  epifcopo  loci  il/ius  omnis  res  que  eis  reli&a 
taoim*  to.  X4,  ^  canenice  interdicatury  cumfruBibus  et  ceteris  emolumentis,  ut  voia 
t^if^tuttm  defwt3i  adimpleantur.  And  likewife  Decret.  lib,  3.  tit.  z6.de 
teftamentisy  c.  17.  7f/a  nobis  fraternit as  intimavit^  quod  nonnulli 
tarn  religiof  quam  clerici  feculares^  aUt  laici^  pecuniam  et  aHa  bona 
que  per  manus  eorum  ex  teftamentis  decedentium  debent  in  ttfus  pics 
expendi^  non  dubitant  aliis  uftbus  applicare  \  cum  igitur  in  omnibus 
piis  voluntatibus  ft  per  locorum  epifcopos  providendum^  ut  fecundum 
difunHi  voluntatem  univerfa  procedant^  licet  etiam  a  ieftaboribus  id 
contingeret  interdici  :  mandamus  quatenus  executores  teflamentorum 
bujufmodi^  ut  bona  ipfafidiliter  et  plenarie  in  ufus  prediBos  expen^ 
danti  momtione  prenuffa^  compellas. 

Pope  Innocent  the  fourth  upon  this  Ikw,  ^.  ij2.  fays,  that 
the  biihop  may  difpenfe  this  charity,  if  there  be  no  executor  ap- 
pointed by  the  will,  and  if  there  be  an  executor  and  he  does  not 
fulfil  the  will,  that  then  he  may  take  it  to  himfelf.  Decret.  lib. 
3,  dt  tefiamtntisy  tit.  26.  r.  19.  Johannes  cUricus  et  P,  laicusexe^ 
€utores  ultime  voluntatis  O.  clericifan5le  cruets^  qui  veneritbilibus  et 
pUs  tods  de  bonis  fuis  in  ultima  voluntate  legavit^  mandans  infuperfa* 
tisfieri  creditoribus  per  eofdem^  poft  mandatum  fufceptum  per  dioece* 
fanum  cogi  debent  tefiatoris  explere  ultimam  voluntatem.  Vide  Inn^ 
cent,  in  legem  153. 

4*  §0.  Pancrmitan  upon  the  law,  Si  heredeSy  fays,  that  this  matter  of 
will,  even  where  the  devife  is  to  pious  ufes,  is  mixti  forty  and 
that  the  heir  or  executor  is  to  ha^  a  year's  time  to  fulfill  the  wiU^ 
before  he  can  be  compelled  to  it  by  ecdeGaftical  ccnfurc. 


^ 


Kii.iDb4«  ^         Upon  the  law,  Tua  mhisy  Panermitan  fays,  that  the  bifliop  is 

tji^  to  compel  by  ecclefiaftical  cenfure  the  executor  to  peffoim  ihe 

will  to  piou$  uies,  although  the  will  itfclf  ^js,  that  the  biihop 
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was  not  to  intermeddle :  for  they  look  upon  that  as  an  irrational 
part  of  the  devife^  wliich  is  in  infelf  void. 

The  laft  chapter,  verh  Johannes ;  The  cafe  as  Panormtan  ^^^  to  4.  fo. 
flates  it  was,  where  after  debts  paid  the  refidue  was  left  to  pious  179,  xSo, 
ufes,  and  there  the  biihop  was  to  compel  the  payment  of  debts, 
and  afterwards  to  fee  the  difpofition  of  the  reftduum.  I  do  not 
find  that  any  of  the  canonifts  pretend,  that  wills  are  of  eccleG* 
ailical  cognizance  y»a  natura,  but  only  fuch  wills  as  were  made 
for  pious  ufes. 

Lyndwo§i^  fo.  174*  verbo  Approbatis  izj^^  that  jurifdidlion  of      [  669  ] 
the  ecclefiaftical  courts  touching  teftamentary   matters  is  by  the 
cuftom  oi  England,  and  not  by  the  ecclefiaftical  law. 

We  are  thirdly  to  confider  upon  what  foot  the  ecclefiaftical 
jurifdiftion  ftood  by  the  law  of  England.  In  England  the  bifiiop  ^^b!"sawi 
and  ftieriff'  fat  together  in  the  county  court,  as  it  appears  by  the  Laws  69. 
laws  of  King  Edgar,  cap.  5  de  comitiis.  CenturU  comitiis  qui/que 
(ut  anU  prafcribitur)  interefto :  oppidana  ter  quotannis  habeantur  comi^ 
tia  :  celiberrimus  atttem  ex  omni  fatrapia  bis-  quotannis  convent  us 
agatur,  cut  quidem  illius  diocefis  epifcopus  et  fenator  interfuntOy  quo* 
rum  alter  Jura  divina,  alter  bumana  populo  edoceto.  Leges  Canut. 
c.  17.  de  comitiis  municipalibus.  Et  ter  in  anno  habeantur  comitia 
municipaliuf  et  duo  conventus  provinciales,  aut  plures  etiam,  et  illis 
inter/it  epifcopus  ac  fenator,  et  ibi  ubique  doceatur  tarn  Jus  divinum 
quam  humanum. 

From  thcfe  laws  it  plainly  appears  that  the  probate  of  teftn- 
ments  was  in  the  county  courts.  William  the  Conqueror  was  the 
firft  that  feparated  the  ecclefiaftical  court  from  the  civil.  Selden 
in  his  notes  upon  Eadmerus  1 67.  gives  us  the  very  charter  of 
fuch  feparation.  Prcpterea  mando  et  regia  authoritate  pracipic,  ut 
nullus  epifcopus  vel  arcbidiaconus  de  legibus  epifcopalibus  amplius  in 
hundred,  placita  teneat  :  nee  cao/am  qua  ad  regimen  animarum  per* 
tinetf  ad  Judicium  fecularium  hominum  adducant.  This  charter,  as 
Mr.  Seldon  has  told  us,  was  recited  in  a  clofe  roll  of  Richard  the 
fecond,  and  then  confirmed  :  but  the  charter  of  Williatp  the  firft 
does  not  mention  matters  teftamentary,  or  the^probate  of  wills,  ^ 

to  be  of  ecclefiaftical  cognizance;  It  only  fays,  that  the  crimes 
that  were  to  be  profecuted  pro  falute  anima,  were  to  be  of  that 
cognizance. 

That  which  feems  firft  to  have  given  birth  to  the  cccleGaftical  w**«  P«"*  ^^* 
jurtfdi£lion,  was  the  charter  of  Henry  the  firft :  which  fays,  St  ^  ' 
qms  baronum  vel  hominum  meorum  injirmabitur,  ftcut  ipfe  debet  vel 
dare  difpofuerit  pecuniam  fuam,  ita   datum  ejfi  concedo,  quoa  Ji  ipfe 

Vol.  L  .  3  A  prx^entus 
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praventus  vci  armis  vel  infirmitate  peeuhiam  fuam  nee  dtderit  nee 
dare  dtfpofuerity  uxorjua^  Jive  liberi  out  parentes  et  legUinu  hoemnei 
fuiy  pro  anima  ejus  earn  dividant.  This  let  In  the  feveral  canons 
before  mentioned  into  England :  for  fince  the  perfonal  eftatc  was 
to  be  difpofed  of  for  the  foul,  they  looked  upon  every  wiU  to  be  a 
difpofition  of  the  teftator  in  a  gratuitous  or  charitable  manscr : 
that  whatever  was  left,  was  to  be  difpofed  of  by  the  executor 
for  the  good  of  the  foul :  fo  that  all  the  canons  touching  chari- 
table difpofitions  were  to  take  place  in^England. 

r  670  1         ^^  ^'^  ^^^^  oi  Richard  the  firft,  when  he  was  in  confinencicnt, 
*-     ^  the  clergy  got  a  confirmation   from  him  of  the  ecclefiaftical  im- 

munities :  this  is  mentioned  by  Mat.  Paris  161.  Item  dijlributio 
rerum  qtue  in  teftamento  reliquuntur  authoritate  ecclefia  fiety  nee  deci* 
ma  pars  ut  olim  fuhtrabetur  :Ji  quit  enimfubttanea  morte  vel  quolitet 
.^..  eafu  praoccupatusfiserity  ut  de  rebus  fuis  difpenere  non  poffit^  diftri^- 

butio  bonorum  ejus  ecclejtajlica  authoritate  Jiet.  This  charter  is  like- 
"  wjfe  mentioned  in  the  fame  terms  in  Radolphus  de  Diceto^  one  of 
the  Decern  fcriptores  F.  658.  And  thefe  ecclefiaftical  immunities 
were  confirmed  by  the  pope,  and  the  confirmation  appears  in  i 
Vol.  Foedera  104.  though  there  there  is  no  ezprefs  mention  of  a 
teftamentary  jurifdidiion.  Note  alfo  it  appears  by  the  charter, 
that  the  King  rdeafes  the  tench,  that  ufed  to  be  taken  on  the 
death  of  the  tenant ;  and  henceforward  the  King  and  his  Lords 
only  took  heriots  as  an  acknowledgement  in  lieu  of  fuch  a  deci- 
mation. 

From  henceforth  the  ecclefiaftical  court  began  to  confider  a 
proper  method  for  the  publication  of  wills  ;  therefore  when  any 
perfon  died,  they  fummoned  in  the  executor  or  next  relation  to 
take  care  of  hb  foul,  and  the  executor  was  obliged  to  bring  in 
the  will.  And  both  executor  and  adminiftrator  were  obliged  to 
bring  in  an  inventory  of  his  goods,  and  the  charges  were  height- 
ened, by  the  canons,  in  order  to  bring  every  thing  into  the  eccle- 
fiaftical court :  Lyndw.  1 76.  Canon  of  Simon  Mepham.  And  it 
appears  by  the  canon  of  Stratford^  that  the  refidue  in  the  hands 
«  of  the  executor  was  to  be  diftributed  for  the  good  of  the  fouL 

Lynd'w.  178.  And  by  the  canon  of  Otobon  an  inventory  was  to  be 
exhibited.     Lyndw.  107, 

.Notwiihftanding  all  this  the  jurifdiftion  of  the  county  courts 
ftill  continued,  for  this  was  acknowledged  to  be  a  matter  mixti 
Jori^  and  therefore  they  could  not  hinder  the  county  court  from 
proceeding,  even  according  to  their  own  canon  law.  But  in  or- 
der to  get  the  whole  jurifdidion,  in  the  time  of  Richard  the  fc- 
cend,  ^s  is  mentioned  by  Seldtn  in  his  notes  on  Eadmerus^  they 
got  the  right  tp  publifli  the  law  of  William  the  Conqueror,  and 

confirm 


Michaelmas  Term'  la  Geo.  670 

confirm  the  fame ;  that  no  matters  of  ecclefiaftical  cognizance 
fliould  be  tranfafled  in  the  county  courts,  this  is  in  the  charter 
of  2  R*  a.  Membran.  I2.  n.  5.  and  is  mentioned  in  Seidetfi 
£admerus  i68. 

From  henceforward  the  clergy  had  the  whole  jurifd!£l!on  of 
wills^  becaufe  the  county  court  could  not  receive  the  probate, 
and  the  King's  court  had  never  intermeddled  with  it  \  for  by  the 
charter  of  Rich.  !•  herein  before  mentioned,  and  likewife  by 
Magna  charta^  cap*  18.  the  King  had  granted  the  liberty  to  his 
own  tenants,  to  difpofe  of  their  goods,  and  therefore  the  will 
touching  perfonal  eftaic  never  received  any  fanfbion  in  the  im-  I  "7  O 
i^ediate  Court  of  the  King. 

This  reconciles  that  cafe  in  Fitzherlerfs  Abridgment^  tit.  Tef' 
tmmenU  fol.  I48.  faid  by  Fairfax^  that  it  was  but  of  late,  that 
the  church  had  the  probate  of  wills,  which  was  by  an  a£l,  I 
fuppofe  he  muft  mean  the  confirmation,  of  Ric.  a.  before  men- 
tioned,  for  there  is  no  ad  of  Parliament  that  gives  them  that 
probate,  and  he  fays,  that  in  other  countries  the  probate  was  of 
temporal  cognis^ance,  which  Zelden  notes  to  be  true  in  all  coun- 
tries, except  France.  And  Tremaile  in  that  cafe  aflerts  the  ufage 
of  proving  wills  in  courts-baron,  which  certainly  may  be  where 
the  cttftom  prevails.  * 

In  ir  /f.  7.  ra.  Fineux  aflerts,  that  the  probate  of  wilh  did 
not  belong  to  the  fpiritual  court  by  the  ecclefiaftical  law,  but 
came  to  them  by  cuftom  and  ufage  only:  and  thefe  are  the 
foundations  on  which  my  Lord  Coke  in  HenJlo€*%  cafe  9  Rep.  fol. 
38.  concludes,  that  when  the  will  is  proved  in  the  ecclefiadical 
court,  that  court  has  executed  its  authority ;  but  the  executors 
are  to  fue  in  the  ten^poral  courts^  tq  get  in  the  eitate  of  the  dc« 
ceafed* 

Fourthly,  we  arc  to  fee  what  have  been  the  fevcral  diftinaions 
in  our  law  touching  this  jurifdidlion,  which  will  fall  under  five 
heads. 

I.  That  the  fpiritual  court  is  the  only  court  now,  that  has 
authority  to  receive  the  probate  of  wills,  and  to  give  a  fanfliou 
^o  them}  becaufe  the  jurifdiftion  of  the  county  court  is  loft  by 
non-ufage;  TtnA  fmce  Alagna  charia^  cap,  18.  the  King's  courts 
did  not  intermeddle  with  the  goods  of  a  deceafed  tenant.  But 
here  muft  be  excepted  all  courts -baron  that  have  had  probate  of 
wills  time  out  of  mind,  and  have  always  continued  that  ufage. 

3  A  2  a.  The 
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%  RoU,  Abr.  2.  Thc  feal  of  the  ccclefiaftical  court  docs  authenticate  the 

*99-  will,  for  there  thc  will  is  to  be  brought  in  and  proved.     And 

therefore  the  cafe  in  Raymond  406,  407.  is  certainly  good  law, 
that  the  feal  of  thc  ordinary  cannot  be  contradided,  becaufc  if 
there  be  no  way  in  the  temporal  courts  to  prove  the  will  relating 
to  chattels,  it  muft  go  on  in  the  fpiritual  court,  and  thc  deter- 
mination muft  there  be  final:  for  the  temporal  court  cannot 
make  a  judgment  concerning  the  will  contrary  to  what  was 
made  in  the  ccclefiaftical  court;  and  therefore  it  is  certaizdy 
good  law,  that  if  they  (hew  a  probate  under  thc  feal  of  thc  or- 
dinary, they  cannot  give  in  evidence  that  the  will  was  forged^ 
or  that  the  teftator  was  non  compos  mentisy  or  that  another  perfon 
was  executor  (i),  but  they  may  give  in  evidence  that  the  feal 
was  forged,  or  that  there  were  bona  notahiliay  becaufe  that  is  not 
[  672  ]  in  contradiftlon  to  the  real  feal  of  the  courts  -,  but  it  admits  thc 
feal,  and  avoids  it.  I  Lev.  235.  Vaugban  207.  1  Sbom;er 
293.  And  fince  the  ecclefiaftical  court  has  the  probate  of  wills 
now  fettled  by  cuftom,  thc  temporal  court  cannot  prohibit  them 
in  their  inquiries  whether  the  teftator  was  compos  mentis  or  not, 
or  whether  the  will  be  revoked  or  not,  becaufe  that  is  neceflarj 
for  authenticating  thc  will.     Hardr.  131.  313. 

3.  If  a  temporal  matter  be  pleaded  in  bar  of  an  ecclefiaftical 
demand,  they  muft  proceed  in  the  ecclefiaftical  court  according 
to  the  temporal  law,  or  elfe  the  temporal  courts  will  prohibit. 
As  if  payment  be  pleaded  in  bar  of  a  legacy,  and  there  Is  but 
one  witnefs,  which  the  ecclefiaftical  court  will  not  admit ;  there 
the  temporal  courts  will  prohibit  them,  becaufe  it  is  a  matter 
temporal  that  bars  the  ecclefiaftical  Remand.  Shutter  et  ux*  v. 
Friendy  i  Show,  158.  173.  I  Vent.  291.  3  Mod.  283.  But 
if  upon  the  probate  of  the  will  they  alledge  on  the  other  fide, 
that  the  will  w^s  revoked,  and  they  would  prove  the  revocation 
by  one  witnefs,  according  to  the  rcfolution  in  Telverton  in  thc 
cafe  o(  Brown  v.  Went  worthy  foL  92,  93.  they  might  be  prohi- 
bited from  granting  the  probate ;  but  that  rcfolution,  which  was 
only  of  three  Judges  againft  two,  and  feems  againft  the  opinion 
of  /??//(?,  2  ylbr,  299.  feems  to  intrench  upon  their  jurifdidion  j 
for  if  they  cannot  judge  by  their  law,  whether  the  will  is  re- 
voked or  not,  they  cannot  judge  whether  there  is  a  will  -or  no 
will :  ituieed  the  judges  there  fay,  that  the  revocation  is  a  tem- 
poral matter,  and  therefore  it  is  to  be  proved  according  to  their 
law,  by  one  witnefs ;  but  then  they  will  not  be  fuffered  to  de- 
termine touching  the  validity  of  a  will  of  perfonal  eftate^  which 


(i)    rUf  the  cafes  cited  pcfl,    ihur/i,  foft,  961.  and  the  caies 
note  (5)   673,      Clcwi  V.  Ba*    there  cited. 

every 
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every  body  allows  to  be  of  ecclefSaftical  cognizance.  But  if  the 
fpiritual  court  do  admit  a  will,  and  yet  will  not  give  the  probate 
out  to  an  executor,  becaufe  he  cannot  give  fecurity  for  a  juft  ad- 
miniftration,  it  feems  that  a  mandamus  will  lie.  And  this  was 
refolved  In  the  cafe  of  ^he  King  v.  Sir  Richard  Raines^  Mich*  Salk.  299, 
10  ^.  3.  i«  B.  -R.  For  though  they  are  to  determine,  whe- 
ther there  be  a  will  or  no  will,  yet  if  there  be  a  will,  the  execu- 
tor has  a  temporal  right,  and  they  cannot  put  any  terms  upon 
him  but  what  are  mentioned  in  the  will ;  and  therefore  if  they 
will  not  grant  the  probate,  where  they  admit  there  is  an  execu* 
tor,  the  court  will  grant  ^mandamus. 

4.  If  a  man  give  lands  to  be  fold  for  the  payment  of  debts, 
and  difpofes  of  the  money  to  feveral  perfons,  that  cannot  be 
fued  for  in  an  ecclcliaftical  court,  but  only  in  a  court  of  equity, 
becaufethat  is  not  a  legacy  merely  of  goods  and  chattels,  but  it 
arifes  originally  out  of  lands  and  tenements,  and  they  have  a 
teftamentary  jurifdi<^ion  touching  chattels  only.  Hcb.  365.  cafi 
345.     2  RoL  Ab.  285. 

5,  The  courts  of  equity  can  hold  plea  concerning  a  legacy,      r  5-^  -j 
and  likewife  concerning  the  devife  of  the  rejiduum^  which  is  but 

a  legacy.  They  may  in  notorious  cafes  declare  a  legatee,  that 
has  obtained  a  legacy  by  fraud,  to  be  a  truftee  for  another :  as 
if  the  drawer  of  a  will  (hould  infcrt  his  own  name  inftead  of  the 
name  of  a  legatee,  no  doubt  he  would  be  a  trullee  for  the  real 
legatee.  As  to  the  devife  of  the  reftduum^  nothing  can  be  more 
clear :  for  fince  the  cafe  of  Fofier  v.  Monhy  wherever  an  execu-  ,  y,„,  .. -^ 
tor  had  a  fpecifick  legacy,  he  was  looked  upon  as  a  truftee  for 
the  relations  in  a  courfe  of  diftribuiion :  and  no  body  ever  at- 
tacked thefe  rcfolutions  upon  this  head  of  argument,  that  they 
were  contrary  to  the  ecclefiaftical  jurifdiftion.  But  in  all  fuch 
cafes  a  court  of  equity  muft  confider  what  is  the  real  will  of  the 
tellator,  and  they  cannot  declare  a  truft  according  to  their  own 
fancy,  nor  according  to  what  the  teftator  (hould  have  willed, 
for  then  they  make  the  will,  and  not  the  teftator.  But  they 
may,  to  anfwer  the  real  intention  of  the  teftator,  declare  a  truft 
upon  fuch  will,  though  it  be  not  contained  in  the  will  itfclf ; 
which  is  in  thefe  three  cafes,  i.  In  that  of  fraud  upon  a  lega- 
tary before  mentioned  (2).  2.  Where  the  words  imply  a  truft 
for  the  relations,  as  in  the  cafe  of  a  fpecifick  devife  to  executors, 
and  no  difpofition  of  the  refiduum  (3).     3.  In  the  cafe  of  the  It- 


(a)  Lord  Uunfdon'%  cafe,  }hh.  (3)  Fide  Fauhfh  cafe,  Prtc. 
139.  Cafe  put /^  Ciffr,  in  G^  in  Chant,  169.  Rufljdell  y.  Car- 
V.  Tracy,  i  P.  tVms.  288.  2  Fern*  nejje^  ante  568.  and  ihc  cafes 
70a.  there  referred  to. 

gatee 
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gatee  promlfing  the  teftator  to  ftand  as  a  truftee  for  anotker  (4). 
And  no  body  has  thought^  that  declaring  a  truft  in  anj  c^  thok 
cafes  is  an  infringement  of  the  ecclefiaftical  jurifdifUoo  (5). 

Hie  court  being  thus  of  opinioni  that  they  had  a  power  to 
relieve  againft  the  devife  of  the  rf/iduum,  they  dire^ied  proper 
liTues  to  try  the  matters  of  fraud  and  furprize  iniifted  on  by  the 
plaintiffs,  againft  which  decree  the  defendant  brought  aa  ap^pe^^i 
I  ^74  J  but  before  any  thing  further  was  done  upon  it,  the  phdmiff  and 
defendant  agreed  to  divide  the  refiduum  between  them. 


(4)  Dtvenijb  v.  Raines^  Pnc. 
in  Cbamc,  3.  Cbamierlah^s  cafe, 
cited  a,  4.  In  Hdrrh  v.  Herweli^ 
Gilb.Ef.Rep.il. 

(5)  A  court  of  equity  cannot 
iet  afide  a  will  relating  to  lands 
for  fraud  in  obcainiog  it,  bat 
there  mnft  be  a  trial  at  common 
law.  James  v.  Graifts^  a  P. 
inil.  270.  Bennet  v.  Fade^  Z 
Ath.  324.  Webb  v.  CUeuerdeHt 
ib.  424.  Jnon.  3  Atk.  17.  Bran/' 
fy  v.  Kerricb,  3  Bro.  Par.  Ca. 
398.  I  Eq.  Abi.  406.  c.  4.  2 
Eq.  Abr,  42 1 .  r.  4.  Femoick  v. 
James^  cifed  2  Fez.  183.  Bat 
in  fFelty  v.  lb»rnagb,  Prec  in 
Cbanc.  123.  Herbert  v.  Lcwndeig 
I  Cban.  Rep.  22.  Mauudy  v. 
Maundy y  ibid.  123.  and  per  Cmoper 
C,  in  Gtft  v.  Tracy ^  I  P.  fFms. 
287,  288.  Et  per  King  Q.  in  Far- 
ingtoH  V.  Knigbtiey^  lb.  548. 
contra.  With  refpefl  to  wills 
of   perfonal   cibte    the   ccclefi- 


aftical  courts  have  been  held  to 
poflefs  an  excluiive  jorifdidioa 
upon  this  point.  Arcber  v.  M^ffe^ 
2  Fern.  8.  Nel^pn  v.  OUfieU,  ib. 
76.  Twaites  v.  Snutht  I  P. 
fTms.  II.  Plnme  v.  BemU,  ik 
388.  Stepbenfiny.Gardntr^  zP. 
IFms.  286.  Kerricb  v.  Branf- 
.  by  J  fupra.  Bennet  v.  Fadi,  dted 
fupra.  Bwcbier  v.  Toy  lory  7  ^iv. 
Par.  Ctf .  4 1 4.  Bamejley  v,  PemeJ, 
I  ^re.  287.  In  this  laft  cafe 
Lord  Hmrdmicke  relieved  againft 
a  probate  obtained  by  fraud,  fet 
afide  the  deed  of  proxy  to  con- 
fent  entered  into  by  the  heir  at 
law,  upon  which  it  was  obtained  in 
the  fpiritoal  court,  and  decreed 
the  guilty  parties  to  confent  to  a 
repeal  of  the  probate.-^ee  more 
as  to  the  jurifdidion  of  courts  of 
equity  in  parliamentary  matters. 
Sheffield  V.  Duicbifi  9/ Bncldngbam* 
flfire^  I  Ak.  6a8» 


Jefieries  verf.  Auftin« 
In  Middlefex,  coram  Eyre,  C  J.  de  C.  B. 


TN  an  afiion  upon  the  cafe  upon  a  promiflbry  note  brought  by 


GtnflderttSdn  •f-  -li^*-.  «•-«- 

apromiflbrynote  j[^  the  perfou  to  whom  it  wa$  payable,  the  Chief  Juftice  let  the 

M^ttiied  iflio.     defendant  in,  to  (hew  that  it  was  delivered  in  the  nature  of  an 

cfcrowj  viz%  as  a  reward,  in  cafe  he  procured  the  defendant  to 
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be  reftored  to  an  office  -,  which  it  being  proved  he  did  not  cffefi:, 
there  Was  a  verdiA  for  the  defendant  ( i]. 


(i)  So  if  die  confiderati6a  be  illegal.   GmUbard  v.  Rcierts,  I  Siaei. 
Rep.  44S. 


Dominus  Rex  verf.  Major  de  Canterbury. 

ON  a  mandamus  to  reftore  a  recorder,  they  returned  that  he  Where  uoffioec 
was  only  an  officer  at  pleafure,  and  that  upon  due  fum-  i«  atpieafure, 
mong  to  chufe  another,  they  did  chufe  another^  et  perindi  the  LiotheHra^de- 
former  was  removed*  tenmnacioa. 

It  was  objeftedy  that  this  was  only  argumentative^  and  that 
returns  to  writs  of  mandamus  muft  be  certain  to  every  intent.  Et 
per  cuv^^  That  is  good  general  dodrine,  but  not  applicable  to  this 
cafe.  They  needed  not  fay  any  thing  of  his  being  removed,  be- 
caufe  the  chuGng  another  is  a  determination  of  their  will,  which 
is  enough  for  them  to  (hew. 

AdjoufTiatur.  And  at  another  day  the  Solicitor  General  ob- 
jeded,  that  the  fummons  was  only  to  ele^  a  new  recorder :  and 
many  a  man,  who  would  have  appeared,  had  the  fummons  been 
to  remove,  might  abfent  himfelf  when  it  was  only  to  chufe  a 
new  one.  Et  per  cut^^  Wc  muft  prefume  people  know  the 
effi:£i;  and  confequence  of  their  own  a£is,  that  in  the  cafe  of 
an  officer  at  pleafure  a  new  election  is  an  afiual  amotion. 
I  VenU  34a  (xj. 

Then  it  was  objeded,  that  the  letters  patents  are  only  faid  to  Pleading  letten 
be  granted  7«^  magno  jigillo  Anglia^  without  J!gil/at\  Sed  per  ^^^^^'t^ff^ 
cur\  The  word  fub  imports  it ;  the  other  would  be  but  a  repe-  h*weu!  ^ 
tition.    The  return  was  allowed. 


(i)  ^*  V.  Guardianos  EccUJia    ^13.     Et  'vide  Rex  v.  Pateman^ 
de  Thame,    ante    115.       Rex    v.     a  fV;«  iif/.  777. 

ChurcfjTvardens  of  TatnJon^  Cowp. 
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Wanncl  veff.  Camerar'  CWit'  London. 

.-Byjltiwte oblige  TI^-^NDAMUS  to  admit  Giorge  Wannel  to  hU  freedom  of 
.« joiner  in  L«i--*'^  thc  City  of  Z»p/M&»  .•  fctting  forth  that  he  was  bound  ap- 
^  to  be  free  of  prentice  to  one  Samuel  Vannyven  of  London^  merchant-tajlor, 
ptnyTgood^O*,"  ^^^  fcven  ycars :  that  he  had  ferved  out  his  time,  and  been  ad- 
andi'fitenaas  mitted  into  the  merchant-taylors*  company,  and  hi  due  form 
that  he  fliaii      prefcntcd  to  the  chamberlainj  who  refufed  to  admit  him  to  his 

take  up  hii  free- ^        , 
dom  there  under  ircedom. 
a  penalty^  a^ 

STto^t^^      The  chamberlain  returns,  that  Lotdm  has  time  out  of  mind 
to  prevent  a      been  a  corporation,  and  confifts  of  feveral  focieties,  gilds  and 
forfeiture.         fraternities  of  freemen  of  the  city ;  and  that  no  perfon  could 
3  Burr!  1318.     ^^^^  ^^  *  freeman  of  the  city,  till  he  was  a  member  of  one  of 
S.C.  '       *     thofe  fraternities.     That  time  out  of  mind  there  has  been   a 
company  called  the  joiners  company.     Then  he  returns  a  power 
to  make  by-laws,  and  that  19  OBober  6  W.  (sf  M.  a  by-law  was 
made,  reciting  that  feveral  perfons  not  free  of  the  joiners  com- 
pany had  exercifed  the  trade  of  a  joiner  in  an  unfkilful  and  frau- 
dulent manner,  which  could  not  be  redreiled  whilft  fuch  perfons 
were  not  under  the  orders  and  regulations  of  the  company  ; 
therefore  it  enacts  that  no  perfon  ihail  ufe  that  trade,  who  is  not 
free  of  the  company,    undeic  the  penalty  of  lo/.     That  the 
V  plain  ti£F  did  exevcife  the  trade  of  a  joiner,  and  that  at  the  time  of 

his  being  prefentcd  to  the  chamberlain  he  was  not  free  of  the 
joiners  company,  and  therefore  he  does  not  admit  him  to  the 
^  freedpm  of  the  city. 

Upon  this  return  the  queftion  was.  Whether  this  by-law,  to 
oblige  a  member  of  one  company  to  be  admitted  in  anodier  com- 
pany, was  good  or  not.  And  to  prove  it  naught,  the  cafe  of . 
Rohinfon  v.  Grof courts  5  Mod.  104.  was  relied  on,  where  a  by- 
law to  oblige  all  perfons  uGng  mufick  and  dancing,  to  be  free  of 
the  company  of  muficians,  was  held  void ;  and  even  there  it  did 


(l)    Rex  v.    Sir  Thomas  Uar^  Zllhbr^wfteis^  i  Lev»  22g.     CuJ^ 

Xtjott^    $  Burr.    1322.       I    Black.  Joay.  £a/iwicif  I  Sali.  igy  Har- 

372.      S.    C.    S.   P.    determin-  ri/ofiy    Cbambcflain  of  Loudon,   v. 

cd   upon   the  authority   of    this  Godman^  i  ^vrr.  1 2.  and  the  cafes 

cafe.      As   to     where  a   by-law  there  cited.      Green  v.  Maym  of 

(hallbc  held  a  reftraint,  and  where  Durham,    1   Burr.   127.     Rex  y. 

a  regulation  of  trade :  and  how  M^fier  and  H^ardens  of  the  Com-- 

far  it  is  good,  even  without  a  cuf-  pony^  of  Surgeonsy    2  Burr.   89a. 

torn  to   warrant  it,  and  how  far  Fierce  v,   Bartrum,    Cowp.  270. 

it  will  bind  a   ftraoger  as  well  as  Butchers*  Comfauy  v.  Morey^  1  H. 


in  embers  of  t  he  corporation .    Fiile    Black.  371. 
Freemantle    v.    The    Company    of 

2 
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not  appear  that  the  perfon  was  free  of  any  other  company,  as  it 
does  in  this  cafe* 

On  the  other  hand  it  was  faid,  that  this  was  a  Tery  reafonable 
by-law :  fince  it  tended  to  present  frauds  in  trad^.  Andof  that 
opinion  was  the  court,  it  being  propereft  for  fuch  a  perfon  to  be 
under  the  regulation  of  that  company  who  underftand  the  trade 
beft*  That  the  cafe  of  Robin/on  v.  Grofcourt  was  adjudged  upon 
the  foot  of  a  dancing-mailer's  not  being  a  trader ;  and  there  was 
no  inconvenience  to  an  boneft  man,  in  being  free  of  this  company 
rather  than  another. 

But  the  Chief  Juftice  ftarted  a  difficulty,  whether  the  plaintiff  r  ^^^  ] 
having  ferved  a  merchant-taylor,  could  oblige  the  joiners'  com- 
pany to  admit  him,  it  not  being  fo  ftated  in  the  return }  and 
without  that  be  taken  for  granted,  the  by-law  will  be  vd!d«  To 
which  it  was  anfwered  by  Fortefcue  Juftice,  That  the  impoiing 
the  penalty  of  lo/.  for  not  taking  up  his  freedom,  is  the  ftrongeft 
implication  that  they  are  bound  to  grant  it*    Per  cw^  ulterius 

It  was  argued  a  fecond  time  in  laft  Trinity  tma  by  Mr.  Reeve 
and  the  Solicitor  General,  much  to  the  efFe£l  of  the  former  ar- 
gument. And  now  this  term  Raymond  Chief  Juftice  delivered 
the  refolution  of  the  court.  • 

We  are  all  of  opinion,  that  this  is  a  good  by-law,  being  made 
in  regulation  of  trade,  and  to  prevent  fraud  and  unflLilfulnefs,  of 
which  none  but  a  company  that  exercife  the  fame  trade  can  be 
judges.  This  does  not  take  away  his  right  to  his  freedom,  but 
only  his  election  of  what  company  he  (hail  be  free ;  it  is  only  to 
direct  Imn  to  go  to  the  proper  company. 

As  to  the  obje£iion,  that  is  does  not  appear  the  joiners*  com«> 
pany  are  bound  to  admit  him ;  we  are  all  of  opinion,  that  it 
being  faid  he  Jhall  take  up  his  freedom  in  that  company  under 
the  penalty  of  10/.  he  will  be  in  titled  to  have  a  mandamus^ 
to  prevent  a  forfeiture.  Per  curiam^  The  return  muft  be  al« 
lowed. 


END  OF  THE  FIRST  VOLUME. 
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